SUPREME COURT OF THE UNITED STATES,

No. 380.—Deceuser T., {867,

EX PARTE, WILLIAM H. McCARDLE, APPELLANT

The appellant, William H. M’Cardle, filed his petition in the
Circuit Court of the United States for the Southern District of Mis-
sigsippi, on the 11th day of November, 1867, for a writ of habeas
corpus, to be directed to General Ord, or General Gillem, or both,
by whom, or by whose orders, the petitioner alleged he was illegally
imprisoned. The writ was issued, and the body of the appellant was
produced in court, and full return made, setting forth the cause of
imprisonment.

No issue was made upon the facts stated in the return; but the
appellant moved for his discharge upon the ground of the insuffi-
ciency of the return as matter of law. The Circuit Court held the
return sufficient, and remanded the appellant. He appeals to this
court. The question involved is the sufficiency in law of the return.

Congress, by the act of March 2d, 1867, entitled ‘‘ An act to pro-
vide for the more efficient government of the ‘‘rebel States,”’ after
reciting that no legal State government existed in those States, pro-
vided that they should be divided into military districts, and made
subject to the military anthority of the United States; that the
President should assign to the command of each of said districts an
officer of the army. not below the rank of Brigadier General, and
detail sufficient military force to enable such officer to perform his
duties and enforce his authority.

**Bge. 3. And be it further enacted, That it shall be the duty of each cfficer assigned
as aforesaid, to protect all persons in their rights of person and property, to suppress
insurrection, disorder, and violence, and to punish, or cause to be punished, all disturbers
of the public peace and criminals ; and to this end he may allow local civil tribnnals to
take jurisdiction of and to try offences, or, when in his judgment it may be necessary for
the trial of offenders, he shall have power to organize military commissions or tribunals
for that purpose, &c.”’

‘*Sgc. 4, And be it further enacted, That all persons put under military arrest by
virtue of this act shall be tried without unnecessary delay, and no cruel or unusual punish-
ment shall be inflicted, and no sentence of any military commission or tribunal hereby
authorized, affecting the life or liberty of any person, shall be executed until it is approved
by the officer in command of the district, and the laws and regulations for the government
of the army shall not be affected by this act, except in go far as they conflict with its provi-
sions: Provided, that no sentence of death under the provisions of this act shall be carried
into effect without the approval of the President.”
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The return shows that the appellant was in military custody under
angd in pursuance of this act, and that a military tribunal was pro-
ceeding with bis trial upon charges, as follows :

1. Disturbing the public peace, &c.

2. Inciting insurrection, disorder, and violence, &c.

3. Libel.

4. Impediog the reconstruction of the southern States, &c.

The first offence charged—disturbing the public peace—is clearly
within the act; and the proceedings by the military tribunal to try
and punish it, were regular in form. There was, therefore, no error
in the decision of the Circuit Court remanding the prisoner, provided
the act is constitutional.

It is immaterial to enquire whether or not the specifications sus-
tain the charges. If not, the presumption is that it will be so declared
by the military tribunal. In other words, one tribunal cannot rescue
a prisoner {rom the custody of another having jurisdiction, and being
about to try him, upon the ground that it will or may decide erro-
neously.

This brings us, therefore, to the great question involved in this
record: Is the act of March 2, 1867, constitutional ?

I shall attempt to establish the following propositions:

1. That Mississippi has no State government which is entitled to
be recognized by the United States as a *‘State’’ of this Union; and
that this has been determined by the political departments of this
government.

2. That the decision so made is binding and conclusive upon this
court notwithstanding the judges may think the decision erroneous.

3. That it is the undoubted right and duty of the United States
to aid the loyal people of Mississippi in establishing a republican
State government for that State, and that the United States is now
engaged in the performance of that constitutional duty.

4. That the grant of power to the United States to ‘‘guarantee a
republican form of government’’ to the States of the Ubion, not
being restricted, by the Constitution, as to the means which may be
employed to execute the power, Congress is the exclusive judge of
what means are necessaty in a given case.

5. That the act in question, with the act supplemental thereto,
regarded as embodying the means adopted by Congress for this
purpose, violates no provision of the Constitution of the United Stales.

1f these propositions can be maintained, there is an end of this
case. I ehall argue them with the concession, at present, that from
and after the surrender of the rebel armies, PEACE existed in all the
rebel States in fact and in Jaw; and that thereafter the government
of the United States was remitted to the exercise of its peace powers
only. All will agree, that, as soon as it can be said judicially that
peace is restored, this consequence will follow; but the question
remains,

When can this court say, Peace is restored ?

And upon this point we maintain—

6. That inasmuch as Congress entered upon the prosecution of

243



3

war against the rebel states,in 1861, this court is, and will be,
bound judicially to recognize war as still existing, until Congress
shall declare peace to be restored, or shall cease to exercise any
belligerent right towards those States; and that the Acts in question
may be defended as an exercise of belligerent rights.

FIRST POINT.

That Mississippi has no State government which is entitled to be
recognized by the United States as a ‘- State *’ of this Union; and
tbat this has been determined by the political departments of this
government.

I

What do we mean by ‘‘a State in the Union ?”

This question lies at the threshold of any discussion of the power
of Congress to control the reconstruction of civil governments in the
south. If Mississippi is now a ** State’’ of this Union in the same
sense in which New York is, she should be ailowed, immediately and
unconditionally, her representation as such in Congress; and the
United States should at once desist from any and every interfer-
ence with her domestic affairs or polity, which would be improper
with the State of New York; otherwise, if she is not snch ** State”’
in the Union.

The word State is found many times in the Constitution, and is
employed with obviously different significations.

For instance, in the provision, Art. 3, Sec. 2: “*In all cases in
which a State shall ‘* be a party, the Supreme Court shall have ori-
ginal jurisdiction.’” the word *‘State’’ is used in the political sense,
and means the State govertment. On the other hand, in the pro-
vision, Art. 3, Sec. 2: ‘“ The trial ‘‘of all crimes, &c., shall be held
in the State where the said crimes shall have been committed; but
when not committed within any State the trial shall be at such place
or places as the Congress may by law have directed,’”’ the word
State is used in a geographical sense, merely designating the place
at which the United States shall try its criminals,

Story Com. on Const., Sec. 454, says:

*That it is by no means a correct rule of interpretation to construe the same word
in the same sense, wherever it occurs in the saine instrument. It does not follow cither
logically or grammatically, that because a word is found in one connection in the Consti-

tution, with a definite sense, therefore the same sense is to be adopt=d in every other con-
nection in which it ocurrs.”

In Cherokee Nation vs. Georgia, 5 Peters 19, this rule of construc-
tion was adopted; and illustrated by the decision in that case that
the Cherokee Nation was a “State/’ but neither a ‘‘State of the
Union’’ nor ‘‘a foreign State.”’

The court says: ‘‘So mnch of the argument as was intended to prove the character of
Cherokees as a State, as a distinct political society, separate from others, capable of man-
aging its own affairs and governing itself, has, in the opinion of a majority of the judges,
been completely successful. They have been uniformly treated as a State from the settle-
ment of our country. © @ The act of our government plainly recogunize the Cherokee
Nation as a State, and the courts are bound by thoze acts.”’
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In Scott vs. Jones, 5 How. 377, this court says:

«+This seems to have been settled by this court as to the meaning of the word State when.
empowering one to bringan action. It must be a member of the Union. Cberokee Nation
v. Georgia 5. Peters 18. And it is not enough for it to be an organized political body
within the limits of the Union.”

In Burton vs. Williams, 3 Wheat., 538, the States are spoken of as
“The members of the American family.”

Perhaps the clcarest definition of a State of the Union is that
given by Mr. Webster in the argument of Luther vs. Borden, 7 How ., 1.
He says:

#The aggregate community is sovereign, but that is not the soverignty which acts in the
daily exercise of sovereign power. The people cannot act daily as the people. They must
establish a government and invest it with so much of the sovereign power as the case
requires; aad this sovereign power being delegated and placed in the hands of the govern-
ment, that government becomes what is popularly called the State. I like the old fash-
ioned way of stating things as they are; and thisis a true idea of a State. It is an organ-
ized government, *‘representing the collected will of the people, as far as they sece fit to
invest that government with power."’

So the word Union may be, and is sometimes uzed in a political,
sometimes in a geographical, sense.

Owing. to the double meaning of these two words, many, who say a
State cannot go out of the Union, mean that the people and territory of
a State canuot be taken out from under the government of the United
States. This is conceded. But it is a very different question,
whether the present State government of Wisconsin, which is a
State of the Union, can be abolished or destroyed by the people of
that State.

In saying that Mississippt is not a State of the Union, we mean
that it has no State government which has been decided by Con-
gress to be Republican in form, either by direct declaration and
enactment, or impliedly by the admission of her Senators and Rep-
resentatives into Congress; and that consequently she has no State
government which is entitled to be recognized in this court as a

mewmber of the American family.”’

All concede that, previous to our late civil war, Mississippi was a
State of the Union in every sense of that phrase. She had a govern-
ment, the form of which Congress, by admitting her Senators and
Representatives, had decided to be Republican in form, and in all
respects in harmony with the Constitution of the United States. In
1862 and 1863 there was a de facfo government of Mississippi, and
but one; making laws, administering justice, exercising the usual
powers of sovereignty, and actually levying war upon the United
States. Now was that government during those years, and while
so levying war, entitled to be represented in Congress? I am not dis-
cussing a question of taste; not asking whether it would have been
delicate or decent for that government to send Senators to Washing-
ton to vote against supplies to our army; but whether, as matter
of strict constitutional right, it was entitled to such representation ?

The Constitution, Art. 1, Sec. 3, provides: ‘‘ The Senate of the
United States shall be composed of two Senators from each State,”’ dc.
This provision is subject to no exceptions as to time or circumstance.
It is the same in times of peace, and in times of war, foreign or
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domestic. And if the doctrine can be supported, that the de facto
government of Mississippi during those years was a ** State’” within
the meaning of this clause of the Constitution; or that it was, in a
legal sense, the same government that Congress had admitted into
the Union, then it would follow that she might have been so repre-
sented, provided she had sent Senators who, personally, were unob-
jectionable.

But the de facto government of Mississippi of 1862 and 1863 was
not the government which Congress had recognized as a State of the
Union. On the contrary, it had supplanted the old State govern-
ment in every respect. The officers of the new government were
sworn not to support, but to overthrow, the Constitution of the United
States. It had no relations, and with its constitution could have
none, with the United States; and its officers would have been guilty
of trcason to that government had they performed any of the duties
towards the United States that the constitution of the old State gov-
ernment enjoined upon its gfficers. The new government had never
been admitied into the Union; and of course could not be, for its con-
stitution was in deadly antagonism with the Constitution of the
Union. The new government was formed upon the ruins of the old,
and instead of claiming fellowship with the States of the Union, had
applied for, and been admitted intc a de facto confederacy of States
which was at war with the United States.

It i3 immaterial whether, after the people of Mississippi had
resolved to throw off the anthority of the United States, and to enforce
that resolution by arms, they abandoned their former State con-
stitution and government, and organized under an entirely new
one; or took the old organization and changed it in all the essential
particulars which made it a federal State. In one casc, as in the
other, it would be true thatthe new government, or the old one made
new, was a different government from the one which had been admit-
ted into the Union.

The convention which framed the constitution for the State of
Florida, by an article in that instrument, adopted all the laws of the
Territorial government, not iu conflict with that constitution, and
appointed all Territoral officers, civil and military, to be officers of
the State, until they should be superseded by those elected under
the State constitution. This was sanctioned by this court in Benner
vs. Porter, 9 How. 242. As matter of fact, no acthas been done by
the old government of Mississippi; no officer has been elected or
qualified under it; and no one has pretended to act in its name or
claim its protection since the convention of that State formed a
government, on the 9th day of Jannary, 1861, with a view to admis-
sion into the rebel confederacy. The rebel government formed for
that purpose entered upou the excrcise, de faclo, of sovereign pow:-
ers, and was obeyed and supported by the people of that State.
The old federal State government was abaudoned to the condition
“‘of weeds and outworn faces.”” When the war ended, there wat
no organization nnder the old federal State covernment; but on the
contrary the rebel government was in full operatton de jucto, had 2
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governor, judges and alegislature,and all the machinery of civil govern-
ment. It lacked the recognition of the mother government to make
it a sovereign State de jure; it was one de facto.

IIL

By ignoring all the facts, a specious argument can be made upon
metaphysical abstractions, in support of the proposition, that the
ordinances of secession, all changes in the State constitution, and all
laws passed for the purpose of dissolving the federal relations of the
State, being unconstitutional and therefore void, the old State gov-
ernment remained intact, even during the war, and such of its citi-
zens as remained loyal to the Union were entitled to its protection
as citizens; and that, consequently,on the suspension of hostilities,the
old State government was entitled to the same rights and privileges
as before the war. This view of the case was strongly urged in
arguments made in this court in the prize cases at the December
term, 1862. It was replied, that although thie action of the State
in dissolving its federal relations was nnconstitutional and wrongful,
vet 1t had the effect to destroy the old State government, and cre-
ate in its stead another unlawful, unconstitutional government. out-
gide of, because never admitted into, nor recognized by the Union;
and that the people living under such unlawful government, while it
was waging war upon the United States, were liable to be treated as
public enemies, although not foreigners.

To lhave overlooked the fact that ten State governments had been
supplauted by ten new de facto governments, which were exercising
sovereign authority over eight milhions of our people, with a well
deiined territory, held in hostility to the United States, and were
actnaily waging against our government the most gigantic war
of modern times,merely because all these things were unconstitutional,
would have been the blindest devotion to an idea that the world has
ever seen; # devotion better becoming a monk in his cell, than a
statesman charged with the practical administration of political affairs.
Accordingly, we find that it has been repudiated in turn by every
department of this government.

A. This court gave it the first fatal blow.

In the opinion in the prize cases, 2 Black 671, this court says:

** We come now to the consideration of the second question, What is included in the
term ¢ enemies’ property’ ?  Is the property of all persons residing within the territory of
the United States now in 1ebellion, captured on the high seas, to be treated as ¢ enemies’
property,’ whether the owner be in arms against the government or not ?

“*The appellants contend that the term ¢ enemy’ is properly applicable to those only who
are subjects or citizens of a foreign State at war with ourown % % ‘They contend, also,
that insurrection js the act of individuals, and not of agovernment or sovereignty; and that
the individuals engaged are subjects of law. Cunfiscation of their property can be effected
only under a municipal law. That, by the law of the laud, such confiscation cannot take
place without the conviction of the owner of some offence ; and, finaily, that the secession
ordinances are nullities, and ineffectual to releasc any citizen from his allegiance to the
national governulent, and, consegnently, that the Constitution and laws of the United
States are still operative over persons in all States for punishment as well as protection.

*«This argument rests on the assumption of two propositions, each of which is without

foundation on the established law of nations. It assumes that when civil war exists, the
party belligerent, claiming to be sovereign, cannot, for some unknown reason, exercise the
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rights of belligerents, although the revolutionary party may. Being sovereign, he can
exercise only sovereign righta over the other party. The insurgent may be killed on the
battle-field or by the executioner; his property on land may be confiscated under the
municipal law, but his commerce ou the ocean, which supplies the rebels with means to
support the war, cannot be made the subject of captnre under the laws of war, because it ig
unconstitutional ! ! !

© © © o 5 ¢ o

* Under the very peculiar Constitution of this government, although the citizens owe
supreme allegiance to the federal government, they owe also a qualified allegiance to the
State in which they are domiciled. Their persons and property are subject to its laws

* Hence, in organizing this rebellion they have acted as States claiming to be sovereigy
over all persons and property within their respective limits, and asserting a right to absolve
their citizens from their allegiance to the federal government. Several of these States
have combined to form a new confederacy, claiming to be acknowledged by the world as a
sovereign State.

¢¢ All persons residing within this territory, whose property may be used to increase the
revenues of the hostile power, are, in this contest, liable to be treated as enemies, thongh
not foreigners, They have cast off their allegiance and made war upon their government,
and are none the less enemies because they are traitors.'’

This decision goes to the bottom of the whole question, and deter-
mines that every citizen of Mississippi, during the years 1862 and
1863, was to be treated as a public enemy; and that, too, without
regard to his personal loyalty or disloyalty. A Senator from Missis-
sippi during those years, although a Union man in sentiment and
loyal in conduct, coming within our lines, would have subjected him-
self to arrest, and been compelled to take his seat in the ‘‘Old
Capitol.”” The only government that could have sent him here was
engaged in levying war upon the Union. The people of Mississippi
were all public enemies, and the only government existing there was
merely a combination of rebels. I understand this opinion to have
been unanimous, except as to the event from which the war should
be dated. The majority held that the court should recognize the war
as existing from the President’s proclamation, April, 1861 ; the
minority fixing it at the date of the act of Congress, July, 1861,

B. The President acted upon the same doctrine.

May 10, 1865, Governor Clark called an extra gession of the legiz-
lature of the then existing de facto government of Mississippi, for the
18th of May. General Canby telegraphed to General Warren, com-
manding that department, as follows:

¢ By direction of the President, you will not recognize any officer of the confederate or
State government within the limits of your command, as authorized to exercise in any
manner whatever the functions of their late offices. You will prevent by force, if neces-
sary, any attempt of any legislature of a State in insurrection to assemble for legislatl.ve
purposes, and will imprison any member or other person who may attempt to exercise
those functions in oppusition to your orders.’

Immediately after the surrender of the southern armies, the Presi-
dent issued a carefully prepared proclamation, countersigned by the
Secretary of State, under the seal of that Department, appointing
provisional governor for North Carolina, which I quote in full, for its
recitals of fact, and for expressions of opinion then entertained by
the Exccutive upon this subject.
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PROCLAMATION,

« ¢ Whereas, the fourth gection of the fourth article of the Constitution of the United
States declares that the United States shall guarantee to every State in the Union a repub-
lican form of government, and shall protect each of them against invasion and domestic
violence; and whereas, the President of the United States is, by the Cobstitution, made
Commander-in-Chief of the Army and Navy, as well as civil executive officer of the United
States, and to take care that the laws be faithfully executed ; and whereas, the rebellion,
which has been waged by a portion of the people of the United Etates, against the prop-
erly constituted authorities of the government thereof, in the most violent and revolting
form, but whose organized and armed forces have now been almost entirely overcome, has
in its revolutionary progress deprived the people of the State of North Carolina of all civil
government ; and whereas it becomes necessary and proper to carry out and enforce the
obligations of the United States to the people of North Carolina, in securing them in the
enjoyment of a republican form of government:

‘« Now, therefore, in obedience to the high and solemn duties imposed upon me by the
Constitution of the United States, and for the purpose of enabling the loyal people of
said State to organize a State government, whereby justice may be etsablished, domestic
tranquillity insured, and loyal citizens protected in all their rights of life, liberty, and pro-
perty, I, Andrew Johnson, President, and Commander-in-Chief cf the Army and Navy of
the United States, do hereby appoint William W. Holden Provisional Governor of the
State of North Carolina, whose duty it ghall bec, at the earliest practical period, to pre-
scribe snch rules and regulations as may be necessary and proper for convening a conven-
tion, composed of delegates, to be chosen by that portion of the people of said State who
are loyal to the United States, and no others, for the purpose of altering or amending the
constitution thereof; and with authority to exercise, within the limits of said State, all
the powers necessary and proper to enable such loyal people of the State of North Caro-
lina, to restore said State to its constitutional relations to the federal government, and
to present such a republican form of State government as will entitle the State to the
guarantee of the United States therefor, and its people to protection by the United States
against invasion, insnrrection, and domestic violence: Provided, That in any election that
may be hereafter held for choosing delegates to any State convention, as aforesaid, no person
shall be qualified as an elector, or shall be eligible as a member of such convention, unless
he shall have previously taken the oath of amnesty, as set forth in the President’s procla-
mation of May 23, A D. 1865, and is a voter qualified by the constitution and laws of the
State of North Carolina, in force immediately before the 20th day of May, 1861, the date
of the so-called ordinance of secession; and the said convention, when convened, or the
legislature that may be thereafter assembled, will prescribe the qualifications of electors,
and the eligibility of persons to hold office under the constitution and laws of the State, a
power the people of the several States composing the Federal Uuion have rightfully exer-
cised from the origin of the government to the present time.

‘¢ And I do hereby direct :

“First. That the military commander of the department, and all officers and persons in
the military and naval scrvice aid and assist the said Provisional Governor in carrying
into effect this proclamation, and they are enjoined toabstain from, in any way, hindering,
impeding, or discouraging the loyal people from the organization of a state government, as
herein authorized.

“Second. That the Secretary of State proceed to put in force all laws of the United States,
the administration whereof belongs to the State Department, applicable to the geographical
limits aforesaid.

“Third. That the Secretary of the Treasury procced to nominate for appointment asses-
sors of taxes, and collectors of customs and internal revenue, and such other officers of the
Treagury Department as are authorized by law, and put in execution the revenue laws of
the United States within the geographical limits aforesaid. In making appoiutments, the
preference shall be given to qualified loyal persons residing within the districts where their
respective duties are to be performed. But if suitable residents of the districts shall not be
found, then persous residing in other States or districts shall be appointed.

“Fourth. That the¢ Postmaster General proceed to establish post offices and post routes,
and put into execution the postal laws of the United States within the said State, giving
to loyal residents the preference of appointment; but if suitable residents are not found,
then to appoint agents, &c , from other States.

*‘ Fifth. That the district judge of the judicial district in which North Carolina is in-
cluded, proceed to hold courts within said State in accordance with the provisions of the
act of Congress. The Attorney General will instruct the proper officers to libel and bring
to judgment, confiscation and ssle, property subject to confiscation, and enforce the admin-
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istration of justice within said State, in all matters within the cognizance and jurisdiction
of the federal courts.

“Sixth. That the Secretary of the Navy take possession of all public property belonging to
the Navy Department,within said geographical limits, and put in operation all acts of Cop-
gress in relation to naval affairs having application to the said State.

“'Seventh. That the Secretary of the Interior put in force the laws relating to the Inteiior
Department applicable to the geographical limits aforesaid.

“In testimony whereof, I have hereunto set my hand and caused the seal of the United
States to be affixed. )

“Done at the City of Washington, this twenty-ninth day of May in the year of our Lord
one thousand eight hundred and sixty-five, and of the independence of the United States
the eighty-ninth.

[sgaL ] “ANDREW JOHNSON."

*'By the President :

“WiLLiam H. Sewarp, Secretary of State.’’

A similar proclamation was issued,dated June 13, 1865, appointing
Hon. William L. Sharkey Provisional Governor of Mississippi.
Senate Ex. Doc. 26, 1 Sess. 39 Congress.

The entire proceedings of the Executive Departinent, for months
after the surrender of Lee and Johnson, can be explained and justi-
fied upon no other theory.

May 3d, 1865, Gov. Brown, of Georgia, called an extra session of
the legislature for the 22d of that month. Gen. Gilmore, acting for
the President, issued a military order annulling this proclamation.

May 8th, 1865, Gov. Magrath, of South Carolina, summoned the
officers of the rebel government to the capital to resume their official
duties. Gen. Gilmore nullified this order. The same or similar
proceedings were had in other States.

At a later period the President acted officially, in a matter of
great delicacy and importance, upon the same theory. By the Con-
stitution, the United States can interfere to put down domestic vio-:
lence in a State,only when called on by the legislature of the State, or
by the Executive, when the legislature camnot be convened. At the
time of the disgraceful and murderous riot at New Orleans, the
President wus brought face to face with this subject; for if Louisiana
was to be considered a State of the Union, the President could inter-
fere only when called on by the legislature, or by the governor. Yet
it is well known that he not only did not wait for an application from
the governor, but virtually set him aside, and coinmunicated directly
with the attorney general of the de facto government of Louisiana,
authorizing him to call in federal troops.

These proceedings afford conclusive cvidence of the President’s
views upon this subject.

C. Congress, by the act in question, has declared that no legal
State government exists, even yet, in either of the rebel States.

11T

The proceedings of the legislative, executive,and judicial branches
of this government all proceed, as we claim, upon the theory that
the rebel government of Mississippi. which was in existence de facto
during the war, and at its close, was not a member of this Uniun;
that Mississippi had no State government which could be so
regarded; and that so far, Congress and the President agree.
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It remains to be considered whether the guvernment, which was
organized under the authority of the President, and which has never
been recognized by Congress, can be regarded as a ‘*State of the
Union.”

A proclamation was issued in the case of Mississippi, similar to
that hereinbefore quoted in the case of North Carolina; and the pro-
visional governor so appointed called a convention for Mississippi,
and by proclamation fixed the qualifications of voters as follows:

«« Voters for delegates to this convention must possess the qualifications required by the
Constitution and laws as they existed prior to the 9th day of January, 1861, and mwust also
produce a certificate that they have taken, before a competent officer, the Amnesty Oath
pressribed by the proclamation of the 20th of May, 1865, which certificate shall be attached
to or accompanied by a copy of the oath, and no one will be elligible as a member of this
convention, who has not also taken this oath.’’

This convention met on the 14th day of August, 1865; and while
it was in session, the President approved the action of Governor
Sharkey, by telegram, as follows:

¢ ExscuTive OfFice, Washington, . C., August 15, 18G5.
s*Governor W. L, SHARKEY, Jackson, Miss.:

“J am gratified to see that you have organized your conveation without difficulty. I
hope that without delay your convention will amend your State constitution by abolishing
slavery and denying to all future legislatures the power to legislate that there is pro-
perty in man; also that they will adopt the amendment to the Constitution of the
United States abolishing slavery. If you could extend the elective franchise to all
persons of color who can read the Constitution of the United States in English, and write
their names, aud to persons of color who own real estate valued at not less than two hun-
dred and fifty dollars, and pay taxes thereon, you would completely disarm the adversary,
and set an example the other States will follow. This you can do with perfect safety, and
you thus place the southern States, in reference to free persons of color, upon the same
basis with the free States. I hope and trust your convention will do this, and as a con-
sequence, the radicals, who are wild upon negro franchise, will be completely foiled in
their attenmpt to keep the southern States from renewing their relations to the Union by
not accepting their scnators and representatives.

« ANDREW JOHNSON, President of the U. 8.

This convention agreed upon a coustitution of State government,
under whicl: State and county officers and representatives to Con-
gress were elected in the fall of 1865; Benjamin G. Humphrey,
having been elected governor, was inaugurated October 17, 1865;
and that government continued in existence, de facfo, until the pas-
sage by Congress of the act in question, March 2, 1867.

This act in its preamble recites, as follows:

““Whereas, no legal State governments or adequate protection for Jife or property now
exists in the rebel States of Virginia, North Carolina, South Carolina, Georgia, Mississippi,
Alabanma, Louisidna, Florida, Texas and Arkansas; and whereas, it is necessary that peace
and good order should be enforced in said States until loyal and republican State govern-
wents can be legally established; Therefore be it enacted,”” &c.

It was followed by a supplementary act, passed March 23, 1867,
directing a registration of voters, and prescribing their qualifications;
also, providing for the holding of elections for delegates to constitu-
tional conventions, to frame constitutions of State governments for all
the States above named.
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These acts were both vetoed by the President, and subsequently
paessed by the constitutional majorities in both houses.

The President proceeded to execute these laws by assigning off.
cers of the army to the command of the respective military districty
created by the act; and the construction of a State government for
the State of Mississippi is now in progress.

So far as there is any pretence of civil administration in that State
at present, it is by the government which was created and organized
under the auspices of the President. It is therefore necessary to
inquire whether there is any virtue in that government.

The objection made to the proceedings taken by the President,ang
those acting under his authority, is simply this: they were takep
without legal authority, the power to reorganize a State government
for the State of Mississippi being exclusively in Congress. If thig
objection can be sustained, it must follow that the validity of
that government depended entirely upon the subsequent approval of
Congress.

V.

It is very clear that the whole subject of admitting States to the
Union, and reconstructing State governments, is political in its nature,
and belongs exclusively to the political power. When Congress and
the President agree in sentiment and action, their determination of
any question is the settlement of it by the political power of the
government; and it is therefore clear that the political power hag
determined that thiere was no *‘State’’ of Mississippi in the Union
at the close of the war. But in case Congress and the President
disagree, and attempt to determine a purely political matter differ-
ently, how shall it be determined by this court what has been
settled? In other words, as betweer. Congress and the President,
in case of their disagreement, where does the political power reside?
This must be settled by the Constitution, construed in the light
of the circminstances which attended its adoption.

The powers conferred by the Constitution are vested in three
equal, co-ordinate departments—the legislative, executive, and
judicial. This court and its subordinates possess all the judicial
power of the government,and no other power. The political power
is vested in Congress and the President, and its exercise by those
departments is provided for in the Coustitution.

Our people, before the revolution, were Englishmen. The
patriots and statesmen who led the people through that contest and
fashioned the government of the United States were deeply learned
in the constitutional history of the mother country. They were con-
versant with the successive struggles by which British subjects had
wrested political privileges from the monarchs of the Plantaganet
and Tudor lines, and vested them, for safe-keeping and practical
exercise, in parliament. Jealousy of executive power is one of the
most prominent features of the sentiment of that time. Conse-
quently, as might be expected, Congress, within the field of federal
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owers, is as omnipotent as parliament in the realm of England.
The subjects over which the President has exclusive power and dis-
cretion are few, and clearly specified and defined. He may grant
pardone, may receive ambassadors from foreign powers, commission
officers, and perform other acts so purely executive in their nature
asto call for nolegislative action. Butall the greatdiscretionary powers
of the government are vested in Congress. Congress is, in an
especial sense, the representative of the people; responsible, by the
two years tenure-of-office in one house, to constant popular control.
Here it was thought power could be most safely trusted. The office
of President, even with the few powers conferred upon it, was made
the subject of special attack by its enemies, when the Constitution
was before the people for their ratification. Even the qualified veto

ower was assailed as a kingly prerogative over the will and wishes
of the people, as expressed by their immediate representatives in
Congress. Yet the Constitution, in spite of these objections, was
adopted; and such power as it conferred on the President he is
undoubtedly authorized to wield. But what are his powers? He
cannot declare war, nor levy taxes, nor coin money, nor admit States.
His powers are those enumerated in the second article of the Cov-
stitution. But there is no clause of that article, or of any other in
the Constitution, conferring upon him any power to interfere with
the States, or the people of the States, except to execute the laws.
The power possessed by the President to call out troops to suppress
an insurrection in i State is conferred upon him by act of Congress,
not by the Constitution.

Martin vs. Mott, 12 Wheat., 28,
Luther vs. Borden, T How., i.

All the great political powers of the government which affect its
relations to the States and the people of the States are vested in
Congress; and the extent of the President’s control over their exer-
cise is the veto, which the Constitution giveslhim the right to inter-
pose, and to overcome which requires two-thirds majorities in both
houses. If the President recommends the admission of a State, and
Congress dissents, it passes no law; and the matter is ended. If
Congress wishes to admit a State, which the President thinks should
not be admitted, the President may veto the bill; but if Congress
re-passes it by the proper majorities, the bill becomes a law, and the
State is admitted. Congress, in regard to the subject under cousi-
deration, adopted o plan for a State government for Mississippi--a
matter of pure political concern—Dby its act of March 2, 1867.and the
supplementul act of March 23, 1867. The President, disapproving,
vetoed these bills, and they were then duly passed over his veto;
after which the President was bound to execute them. This he pro-
ceeded to do, by assigning officers of the army to the command
of the respective military districts created by the act. This
court has been officially inforined by the President, through the
Attorney General, in Mississippi vs. Johnson, 5 Wallace 492, that

“From the moment they [the rec nstruction acts] were passed over Lis veto, there was
but one duty, in his estimation, resting upon himn, and that was faithfully to carry out
and execute these laws. "’
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VI

We claim, therefore, that the political departments of this govern-
ment have decxded the President and Congress fully concurring, that
at the close of the war there was no State government of Mississippi
which could be recognized by the United States as a Slafe of the
Union.

We claim, also, that the political departments have decided, the
President dissenting, but being overruled by the constitutional majo-
rity in each house, that there 1s now no State government of Missis-
sissippi which can be recognized by the United States.

But in regard to this important subject, reconstruction, we are not
left to general principles, to establish the jurisdiction of Congress.
The constitution is clear and precise; and by plain and express lan-
guage confers this power upon Congress. Conceding what the
President claims, that the right of this governmert to inter-
fere in this behalf, results from the power which is conferred by the
Constitution to guarantee a republican form of government to the
State of Mississippi, the language of the Constitutionis: ¢ The Uhnited
States shall guarantee to every State,”” &c. This clause grants the
power in general terms to the government of the Union, but does
uot distribute it among the three departments, legislative, judicial
and executive. But Article 1, Section 8, sub. div. 18, provides:
That the Congress shall have power ‘* To make all laws which shall
be necessary and proper for carrying into execution the foregoing
powers, and all other powers vested by this Constitution in the gov-
ernment of the United States,”” &e.  Art. 2, Sec. 3, provides: That
the President “‘shall tuke carc that the laws be faithfully executed,”’
&c.

These three provisions cover the whole subject.

(1.) The United States has the power.

(2.} The Congress shall pass laws to carry the power into execu-
tion; and

(3.) The President shall take care that such laws be faithfully exe-
cuted.

When the war cloud was lifted from the country, and the Presi-
dent, surveying the ground, saw ten prostrate State governments;
and eight millions of our people without the protection of local law,
it would seem that his constitutional duty was plain. That was one
of those ‘‘extraordinary occasions’’ which would have justified him
in calling an extra session of Congress. He could then have informed
them of the ¢ state of the Union,’ recommended to their conside-
ration such measures as he judged necessary and expedient; and his
remaining duty would have been to take care to execute suoh laws as
Congress, in its discretion, might see fit to enact.

It is plam that the President has no duty to perform, in regard to
reconstruction, but to execute the laws of Congress. What law was
the President executiug when he appointed a provisional governor
of Mississippi, and directed him to call, a convention? What was
his guide in fixing the qualifications of voters who should elect the
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delegates ?  Or the qualifications of delegates? All these matters,
so properly subjects for legislative adjustment, he regulated by an
exercise of his own good pleasure. He was, in all of them, executing
no law. There was none to execute. He was meking law by
his proclamation alone; doing precisely what Congress subsequently
did by the supplemental act of March 23, 1867. It is imwaterial
whether the qualifications of voters, imposed by that proclamation,
were proper or not. The President had no more power to impose
Just than UNJUST conditions. It wus a matter wholly beyond his
jurisdiction; clearly belonging to the legislative department. Nor is
it material to inquire into the merits or demerits of the constitution
which was framed by that convention. Itis enough to say of it,
that Congress—the sole authority of the government in that behalf—
has not only not approved it, but has expressly declared it not to be
a ‘*legal State government.”’

In the proclamation issued at the beginning of the President’s
proceedings, his authority is placed upon the double ground that Le
is President, and also commander-in-chief of the army and navy.
There is certainly no provision of the Constitution which vests any
such power in the President, in his civil capacity; and it will not be
contended, IN THIS COURT, that such a power is incident to the com-
mand of the army and navy. The commander-in-chief may demolish
governments levying war upon the United States. But there His
power ends. It is unnecessary to inquire into the nature and extent
of the war PowERs of the President while the war continues; because,
when war stops, the war power slumbers. From the moment the war
was terminated, the President had no nore power over the people
of Mississippi, than over the people of New York. Ib either State
lie wus bound to execute any law of Congress affecting the people in
such State; and in neither conld he do anything more.

VIIL

This power is sometimes claimed for the President in popular dis.
cussions, from the fact that the courts are bound by his recognition
of Foreign States. The reason of this principle limits its application.
In regard to foreign nations, his recognition is followed by the courts,
because the Constitution vests in him ulone the duty of receiving
ambassadors and other public ministers; and it is a universal princi-
ple, applicable to all departments of government. and to every officer
of the law, even to a justice of the peace or constable, that ti:e exer-
cise of a discretionary power is conclusive upon every body, and
reviewable nowhere. But the President is not authorized to receive
ambassadors from the States of this Union; norare the States author-
ized to sénd them to the government of the United States, or to any
Foreign Power.

VIIL

It is undoubtedly true that Congress might have approved this
State government, presenting itself for admission to the Union; and
that the ndmission of hev senators and representatives to seats in

255



256

15

Congress would have been proper and conclusive evidence that hep
Constitution was republican in form, and that she was entitled to a)]
the rights of a State of the Union. That would have precluded aJ)
question in this court; because as this court has said in Luther g,
Borden, T How., 1, *‘It rests with Congress’’ to determine that ques
tion, **And its decision is binding on every other department of the
government, and could not be questioned in a judicial tribunal .’

Congress admitted the State of Michigan under a constitution which
had been framed by the voluntary action of the people, without
enabling act of Congress. It was said, when this question was being
discussed in Congress, that it was for Congress to say whether it
would approve or disapprove of what had been done in its name,
but without its previously granted authority. And Congress being
satisfied that her constitution was republican in form, and had been
adopted by a majority of her people,saw fit to waive all irregularities,
and admit her as a State of the Union; after which her proceedings,
even before she was admitted, became valid, and conclusive upon the
court.

(Cong. Globe, 1836, 1837—Title Michigan.)

In Scott vs. Jones, 5 How., 343, a suit brought to test the validity,
after her admission into the Union, of statutes previously passed by
the State government of Michigan, this court said :

‘* And after such bodies (State governments not yet admitted) are recognized as having
been duly organized, and are admitted into the Union, if they ever be, the judicial tribu-
nal of the general government, which acquiesces in the political organization that has been
prufessing to pass statutes, and which admits it as a legal and competent State, 1nust treat
its statutes passed under that organization as they would the statutes of any other State.’

So California was admitted with a constitution adopted by a con-
vention called by a military governor. The admission of the State
by Congress was a full ratification of all the preliminary proceedings
to organize the government. But no favor was ever given to the
idea that such a governmeat possesses any validity until admitted
into the Union by Congress. A principal may always ratify what-
ever has been done in his name, but without his authority; and this
applies to acts done in the name of a government. This power of
Congress subsequently to recognize any action or procecding which
lacks no element of validity, except its previous consent, was declared
by this court in the prize cases, 2 Black, 671, where it was held,
that even conceding the invalidity of the President’s proclamation of
blockade, &c.. for want of congressional saunction, the subsequent
legislation of that body had fully ratified the President’s acts. And
the court quote with approval the following extract from the opinion
of Mr. Justice Story in Brown vs. United States, 8 Cranch,831: 1
am perfectly satisfied that no subject can commence hostilities or
capture property of an enemy when the sovereign bias prohibited it.
But suppose he did, I would ask if the sovereign may not ratify his
proceedings, and thus, by retroactive operation, give validity to
them.”’
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IX.

There is no subject that can claim the attention of this govern-
ment more peculiarly within the province of Congress, than that of
the admission of States; and so it has been repeatedly decided by
this court. But the anthorities upon this subject I shall cite under
the second point of this brief.

1t will be said that this principle in regard to the admission of new
States has no application to the case of Mississippi, which has been
admitted to the Union. Of course not, unless I establish the propo-
sition that there was, at the termination of the war, no ‘‘State of
Mississippi,”’ within the meaning of the Constitution; and that the
new State government to be formed must be submitted to the inspec-
tion of Congress for determination as to its republican form, before
it can be recognized by this court as a member of the American family.
But, if I am correct in that part of the argument, the decisions of
this court, in regard to the admission of States, are as applicable to
reconstructed old States, as to organized new ones. Because it can-
not be maintained that the people of Mississippi, after the war, could
have organized a government in monarchical form, and claimed it to
be in the Union, without an inspection by Congress, upon the ground
that she had formerly been in the Union by consent of Congress.
That consent—the former admission of Mississippi—rested upon the
judgment of Congress that her constitution was republican. But that
government having beeu destroyed, and & new one created, the
admission of Mississippi is the admission of a new State. That is, the
State government, shown to be *‘‘the State,’’ isnot the same that was
in the Union before the war. It is a new creation.

This is the view at first entertained by the Executive Department,
as appears from the following correspondence between that depart-
ment and the provisional governor of Florida:

DEPARTMENT OF STATE,
Washington, July 14, 1865.
Sir: Iam directed by the President to inform you that on yesterday he appointed you
provisional governor of the State of Florida. A copy of his proclamation for the organiza-
tion of that State is herewith enclosed, which will serve to guide you in the discharge of
your duties. You will also herewith receive a form of an official oath, which you will
cause to be administered to you, and will then return the same for file in this department.
Your compensation will be at the rate of three thousand dollars a year, which you can
receive monthly or quarterly, as you may perfer, on directing your drafts to this depart-
ment.
I am, sir, your obedient servant,
WILLIAM H. SEWARD.
WirLiam MarviN, Esq., Washington.

Senate, Ex. Doc. 26. 1. Sess. 39 Cong. p 202.

OFriCE oF THE PRovisioNAL GOVERNOR,
Tallahassee, Fla., August 24, 1865.
Sir: I arrived in Jacksonville on thé 2d of August, made a speech fo the people on the
3d, and issued from the press on the same day a printed address, which I heretofore sent
you, T left Jacksonville on the 7th, on my way to Tallahassee, The people, being adver-
tised of my route, met me at Lake City and Madison, at both of which places I made a
speech. I was received at Tallahassee and addressed by a committee of the citizens ina
formal manner. I have seen and conversed with people from all parts of the State. The
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result of my obgervations is that the people have had quite enough of war; that they are
quite willing to accept the new order of things as settled. I think they are prepared to
incorporate into their State constitution all necessary provisions to secure the freedom of all
men alike, without distinction of color, and they regard the whole doctrine of secession ag
an exploded political heresy. They will be disposed to elect loyal men to Congress. Inshort, I
am at present hopeful as to the future political status of the State. My apprehensions.for
the future are founded on the social condition of the people—of two races nearly equal in
numbers being able to live in peace and harmony together.

Both races are at present under the discipline of military rule—-living in peace and toler-
able harmony. 'The negroes generally remain on thc plantations under contracts for labor
and wages, or a part of the crop.

Much credit is due to Brigadier General Vogdes, who was the first to take military occu-
pation of the country, for the good sense and sound principles he displayed in his general
orders regulating the police and labor of the country.

Major General Foster co-operates with me cheerfally in everything I desire.

1 have the honor to be, very respectfully, your obedient servant,
WILLIAM MARVIN,
Provisional Governor,
Hon. WirLiam H. Sewaep, Secretary of State..

Same Doc., p. 203.

PROCLAMATION .
o ° o o © c o o
Tenth  Upon the establishment of a republican form of State government, under a constitution

which guarantees and secures liberty to all the inhabitants alike, without distinction of
color, there will no longer exist any impediment in the way of restoring the State to its proper
constitutional relations to the government of the United States, whereby its people will be entitled to
protection by the United States against invasion, insurrection, and domestic violence.

Given at Tallahasse, Florida, this 23d day of August, 1865.

WILLIAM MARVIN,
Provisional Governor.
SamuzL J. DovGras,
Private Secretary.
August 26, 1865.

DEPARTMENT OF STATE,
Washington, September 12, 1865.
Sir: Your exccllency’s letter of the 29th ultimo, with the accompanying proclamation,
has been received and submilted to the President. The steps to which it refers, towards reor-
ganizing the government of Florida, seem to be in the main judicious, and good results
from them may be hoped for. The presumption to which the proclamation refers, how-
ever, in favor of insurgents who may wish to vote, and who may have applied for, but not
received, their pardons, is not entirely approved. All applications for pardons will be duly
considered, aud will be disposed of as soou as may be practicable. It must, however, be dis-
tinctly understood that the restoration to which your proclamation refers will be subject to the decision of
Congress.
I bave the honor to be, your excellency’s obedient servant,
WILLIAM H. SEWARD.
His Excellency WitLiau Marvin,
Provisional Governor of the State of Florida, Tallahassee.

Same Doc., page 205,

From the above, it is manifest that in 1865 the President regarded
Congress as possessing the ultimate power of determining whether
the new State government was republican in form, and entitled to be
admitted into the Union.

X.
Hence it may be said that the determination of Congress in this

instance, by two-third majorities in both houses over the veto of the
President, that no State government at present exists in the State of
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Mississippi, is the determination of the question in dispute by the
political departments of the government; and is as binding and con-
clusive upon this court as if Congress and the President had fully
concurred upon every point involved in the determination of the
question. It is the fact that it has been decided by the political
power that binds this court.

SECOND POINT.

That the decision of the political power, that Mississippi is without
any State government whicl can be recognized by the United States,
is binding and conclusive upon this court, although the judges
may think the decision erroneous.

In considering the distribution of powers among the departments
of the government. we must recur to the fundamental principles of
our government. The presumptions in favor of the integrity and
ability of those who administer a government, are all presumptions
under the government, and are totally different from the principles
upon which constitutional governments are founded. ¥rom the rev-
olution of 1688 in England to our own, the best political writers
England has ever produced had discussed all the problems of govern-
ment, and examined critically the foundations upon which a people
might hope to build & government that would not enslave them. One
axiom laid down by all writers of that day, illustrated by all history,
and as true now as then, is, that power tends to corrupt those who
exercise it, and hence an absolute necessity for restraining its arro-
gance with something more than paper limitations and written con-
stitutions. To those who claim that even judicial power is bestowed
upon the charitable belief that it will not be abused, a few quotations

may be of service.
Humes Phil. Works, Vol. 3, p. 39, 40, says:

++ Politlcal writers have established it as a maxim, that in contriving any system of gov-
ernment, fixing the several checks and controls of the Constitution every man ought to be
supposed a knave, and to have no other end, in all his actions, than private interest.
By this interest we must govern him, and by means of it, make him, notwithstanding his
insatiable avarice and ambition, co-operate to the public good. Without this, we shall in
vain boast of the advantages of any constitution, and shall find in the end that we have no
security for our liberties or possessions, except the good will of our rulers: that is. we shall
have no security at all.

‘It is, therefore, a just political maxim that every man must be supposed a knave,
though at the same time it appears somewhat strange that a maxim should be true in
politics which is false in fact. But to satirfy us on this head we may consider that men are
generally more honest in their private than their public capacities, and will go further
lengths to serve a party than when their own private interest is concerned. ¢ & @
When there offers, therefore, to our censure and examination, any plan of government,
real or imaginary, where the power is distributed among several courts and several orders
of men, we should always consider the separate interests of each court and each order;
and if we find that, by a skillful division of power, this interest must necessarily, in its
operation, concur with the public good, we may pronounce that government to be wise
and happy. If, on the contrary, reparate interests be not checked,and be not directed to the
public, we ought to look for nothing but faction, disorder, and tyranny from such a gov-
ernment. In this opinion I am justified by experience, as well as by the authority of all
philosophers and politicians, both ancient and modern,”’

Chipman on government, p. 44, says. ‘‘ Moralists have embraced different systems
especting the origin of moral evil, and the natural disposition of man as affected by virtue
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and vice. Political writers have uniformly agreed. From Machiavel to Dr. Price, a))
have asserted, or admitted, that in a political character, when entrusted with power, map
is wholly depraved, wicked, and corrupt; tbat in power the utmost perversion is inherens
in his very nature; that he is never good, but through necessity. Hence mutual checks
restraints, and opposition of powers are found necessary to guard against the oppression oi'
rulers.”’

Montesquieu says: ‘¢ Constant experience shows us that every man invested with power
is apt to abuse it. So endless and exorbitant are the desires of men that they will gragy
at all, and can form no scheme of perfect happiness with less.’’

The only hiope our fathers had of establishing 2 permanent constity-
tional government was by a careful distribution of powersamong three
departments—Ilegislative, executive, and judicial. The only means of
accomplishing this end was to make eacl independent of the other,
and each supreme within its own sphere. Anappeal from one to the
other, or from two to one, would make the one appealed to the
supreme power of the government, and vest all powers in one
tribunal. This is pure despotism, as Louis XVI, his nobility and
people learned, wading in blood. But had our fathers intended
to vest such supreme and ultimate supervision in one, over the other
department, that one would not have been a tribunal of eight or
ten magistrates independent of the people by life tenure of office,
and assured of salary that may not be diminished. All the clamor
out of doors. to the effect that the rights of our people are not safe
in the hands of Congress, and can only be protected by an appeal
to this court, rests upon doctrine which, proclaimed at Monticello,
would make one dead democrat turn in his coffin,

Mr. Madison said, 43 Niles's Register, Sup. 26:

¢ In case of disputes between independent parts of the same government, neither part
being able to consummate its will, nor the government to proceed without a concurrence of
its parts, necessarily brings about anaccommodation.’’

And again he says, 1 Cong. Annals 520: *‘ButI beg to know upon what principle it
can be contended, that any one department draws from the Constitution greater powers
than another in marking out the limits of the powers of the several departments? The
Constitution is the cbarter of the people to the government, it specities certain great
powers as absolutely granted, aud marks out the departments to exercise them, If the
coositutional boundary of citber be brought into question, I do not see that any one o1
these independent departments has more right than another to disclose their sentiments on
that point.”

These quotations show that security against oppression by the
government, was expected from the distribution of powers between
the departments of the government.

While the temptation may be greater to those occupying the
political departments to usurp power, thau it can be to the courts,
yet usurpation is as fatal to the balance of powers contrived and
ordained by the Constitution, in one case as in the other. Indeed, more
dangerous in the latter case, because the decisions of the courts
cannot be brought to a public discussion before the people, and their
errors be thus corrected, without destroying that respect for the
civil courts, which is necessary to sustain their judgments in cases
clearly within their power to determine. Errors in the proceedings
of Congress may be corrected by electing new members at any elec-
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tion; but erroneous decisions of the courts of law stand as precedents
for the indefinite perversion of justice.

Brown v. Maryland, 12 Wheaton, 419.

Providence Bank v. Billings, 4 Peters, 514.

Wynchamer v. Peo., 3 Ker. 391, 428, 429, 430, 432, 456, and 477,

People v. Cowles, 3 Kerr, 360.

People v. Brooklyne, 4 Comst’k, 432.

Bank v. Brown, 26 N. Y., 467.

Carthew v Fire Department, 26 N. Y., 529,

In Wynchamer v. People, 3 Kernan, 477, Johnson J., although
dissenting from the application made of principle in that case, laid
down the same general priuciples as the other judges, in the following
language :

s¢Should the time ever come when the courts, instead of promptly sustaining and enforc-
iog the legislative will, become forward to thwart and defeat it, and assume to preseribe
limits to its exercigse other than those prescribed in the Constitution ; to substitute their
discretion and notions of expediency for constitutional restraintg, and to declare enact-
ments void for want of conformily to such standards; or when, to defeat unpalatable acts,
they shall habitually resort to subtleries, and refinements, and strained constructions, to
bring them into conflict with the Constitution, the end of all just and salutary authority,
judicial as well as legislative, will not be remote. When men, chafing under the restraints
of paiticular statutes, and prompted by inter¢st, passion, appetite, or partizanship, to dis-
regard them, and sct their authority at defiance, once begin to expect from courts im-
munity aod protection, instead of punishment, the judiciary will have lost, not only its
claim to respect and confidence, but the power of enforcing general laws. Courts can only
sustain their own authority and efficiency by vigilantly and fearlessly upholding and sus-
taining legislative enactments, in all cases where they are not plainly.and clearly in deroga-
tion of constitutional limitations. The people have a far more certain and reliable security
and protection against were impolitic, over-stringent, or uncalled-for legislation, than courts
can ever aflord, in their reserved power of changing, annually and biennially, the repre-
sentatives of their legislative sovereignty; and to that final and ultimate tritbunal should
all such errors and mistakes in legislation be referred for correction.””

See also, Peo. v. Brooklyn, 4 Comst'k. 440.

Carpenter v. Montgomery, 7 Blackford, 415.

Mosier v. Hilton, 15 Barber, 657.

That our government has stood thus long, that the decisions of this
court are respected and submitted to by all parties and by all men, is
owing to the fact, that it has, at all times, most scrupulously confined
itself to its proper province, and refused to embark in political dis-
cussions for party ends. Its aid has often been sought by politicians.
It has uniformly been denied, as I shall have occasion to show here-
after. The success of all free government depends upon a religious
observance of this division of powers. When this court decides a
cause, no matter how erroneous Cougress or the President may think
the decision, Congress is powerless to grant re-argument or new trial;
and if the President does not see the judgment executed, an impeach-
ment will sweep him away as a ‘‘ cumberer of the ground.”” When
the President grants a pardon, no matter what Congress or this court
may think of the propriety of the act, both are bound by it. When
Congress determines any political matter, ever 8o erroneously, in the
opinion of this court or the President, its action is final and conclusive.
It is far better that individual instaunces of injustice committed by
eitner department should go unredressed, than that the liberties of
all should be swallowed up. 'The rule is general, that a discretion
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comniitted to one authority is not to be reviewed by another. Rome
vs, Rome, 18 N. Y. 42,
No principle has been more repeatedly and emphatically declared

by this court.

A, As to the existence or non-existence of a foreign power, the
court will follow, and be bound by, the action of the political depart-
ment.

Rose vs. Himely, 4 Cranch, 271.

Gelston vs. Hoyt, 3 Wheat., 324.

United States vs. Palmer. 3 Wheat., 610.

The Divina Pastora, 4 Wheat., 52.

The Nestra Senora, 4 Wheat., 497.

The Santissima Trinidad, 7 Wheat., 337.

The Nueva Anna, 6 Wheat., 193.

In United States vs. Baker, Mr. Justice Nelson says :

‘ And if this is the rule of the Federal Courts in the case of a revolt and erection of a
new government, as it respects foreign nations, much more is the rule applicable when the
question arises in respect to a revolt and the erection of a new government within the
limits, and against the anthority of the government under which we are engaged in admin-
istering her laws. And in this connection, it is proper to say that, as the confederate
states must first be recognized by the political departments of the mother government, in
order to be recognized by the courts of the country, namely, the legislative and executive
departments, we must look to the acts of those departments as evidence of the fact. ‘Iheir
act is thie act of the nation, through her constitutional public authorities.”

B. The acts of the President.
In Williams vs. Suffolk Ins. Co., 13 Pet., 420, the court says:

‘“And can there be any doubt that when the executive branch of the government
which is charged with our foreign relations, shall in its correspondence with a foreign
nation assume a fact in regard to the sovereignty of any island or country, it is conclusive
on the judicial department? And in this view it is not material to inquire, nor is it the
province of the court to determine, whether the Executive bz right or wrong It isenough
to know that in the exercise of his constitutional functions, he has decided the question.
Having done this under the responsibilities which belong to him, it is obligatory on the
people and governmeut of the Union.

¢*If this were not the rule, cases might often arise in which, on the most important
questions of foreign jurisdiction, there would be an irreconcilable difference between the
executive and judicial departinents. By one of these departments, a foreign island or
country might be considered as at peace with the United States, whilst the other would con-
sider it in a state of war. No well regulated government has ever eanctioned a principle
g0 unwise, and so destructive of national character.

«“In the cases of Foster vs. Neilson. 2 Pet. 250, 307, and Garcia vs. Lee, 12 Pet. 511,
this conrt liave laid down the rule, that the actiou of the political branches of the govern-
ment in a matter that belongs to them, is conelusive "’

In Marbury ». Madison, 1 Cranch. 49, the doctrine is established
by Chief Justice Marshall, that in all those matters committed to the
discretion of the Lxecutive, that officer 1s answerable only to im-
peachiment for the manner in which he proceeds. He judges for him-
self of the exigency of affuirs, and no court can review his conclu-
sions. The following language is employed:

By the Constitution of the United States, the President is invested with certain impot-
tant political powers,in the exercise of which he is to use his own dizcretion, and is ac-
countable only to his country in his political character, and to his own couscience. To aid
him in the performance of these duties, he is authorized to appoint certain officers, who act

by liis authority and in conformity with his orders.
‘‘In such cases their acts are his acts ; and whatever opinion may be entertaiued of the
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mapner in which executive discretion may be used,still there exists,and can exist,no

wer to control that discretion. The subjects are political. 'They respect the nation, not
individual rights, and being entrusted to the Executive, the decision of the Executive is cou-
clusive.

¢t The conclusion from this reasoning is, that where the heads of departments are the
political or confidential agents of the executive, merely to execute the will of the President,
or rather to act in cases in which the Executive possesses a constitutional or legal discretion,
nothing can be more perfectly clear than that their acts are only politically examinable.
But where a specific duty is assigned by law, and individual rights depend upon the per-
formance of that duty, it seems equally clear that the individual who considers himself in-
jured has a right to resort to the laws of his country for a remedy."’

In the celebrated case, Martin ws. Mott., 12 Wheaton 19, this
court, speaking of the power of the President under the act of 1795,
to call out the militia, ** whenever the United States shall be invaded,
or be in imminent danger of invasion,”’ &c., by Story, J., says:

¢ The power thus confided by Congress to the President is, doubtless, of a very high and
delicate nature. A free people are naturally jealous of the exercise of military power ;
and the power to call the militla into actual service i8 certainly felt to be one of no ordi-
nary magnitude. But it is not a power which can he executed without a correspondent
responsibility. It is, in its terms, a limited power, confined to cases of actual invasion, or
of imminent danger of invasion. If it be a limited power, the question arises, by whom is
the exigency to be judged of and decided? Is the President the sole and exclusive judge
whether the exigency bas arisen, or is it to be considered as an open question, upon which
every officer to whom the orders of the President are addressed may decide for himself,
and equally open to be contested hy every militiaman who shall refuse to obey the orders
of the President? We are all of opinion that the authority to decide whether the exigency
bas arisen, belongs exclusively to the President, and that his decision i8 conclusive upon
all other persons. We think that this construction necessarily results from the nature of
the power itself, and from the manifest object contemplated by the act of Congress. The
power itself is to be exercised upon sudden emergencies, npon great occasions of State,and
under circumstances which may be vital to the existence of the Union. A prompt and
unhesitating obedience to orders is indispensable to the complete attainment of the object.
The service is a military service, and the command of a military nature; and in such
cages every delay, and every obstacle to an efficient and immediate compliance, neces-
sarily tend to jeopard the public interests. While subordinate officers or soldiers are
pausing to consider whether they ought to obey, or are scrupulously weighing the evidence
of the facts upon which the commander-in-chief exercises the right to demand their ser-
vices, the hostile enterprise may be accomplished without the means of resistance. If the
power of regulating the militia, and of commanding its services in times of insurrection
and invasion, are (as it has been emphatically said they are) natural incidents to the duties
of superintending the common defence, and of watching over the internal peace of the
confederacy, these powers must be so construed, as to the modes of their exercise, a3 not
to defeat the great end in view.”

“If a superior officer has a right to coutest the orders of the President upon his own
doubts as to the cxigency having arisen, it must be equally the right of every inferior
officer and soldier; and any act done by any person in furtherance of such orders would
subject him to responsibility in a civil suit, in which his defence must finally rest upon his
ability to establish the facts by competent proofs. Such a course would be subversive of
all discipline, and expose the best disposed officers to the chances of ruinous litigation,
Besides, in many instances, the evidence upon which tbe President might .decide that
there is jmminent danger of invasion, might be of a nature not constituting strict
technical proof, or the disclosure of the evidence might reveal important secrets of state,
which the public interest, or even safety, might imperiously demand to be kept in con-
cealment.

‘“If we look at the language of the act of 1795, every conclusion drawn from the nature
of the power itself, is strongly fortified. The words are : * Whenever the United States shall
be invaded, or be in imminent danger of invasion, &c., it shall be lawful for the President,
&c., to call ¢ forth such number of the militia, &c., as he may judge necessary to repel inva.
sion, The power itself is confined to the Exccutive of the Union, to him who is, by the
Constitution, ‘the commander-in-chiief of the militia, when called into the actual service
of the United States ;' whose duty it is ‘to take care that the laws be faithfully executed,’
and whose responsibility for an honest discharge of his official obligation is secured by the
highest sanctions, He is necessarily constituted the judge of the existence of the exigency
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in the first instance, and is.bound to call forth the militia; his orders for this purpose are
in strict conformity with the provisions of the law ; and it would seem to follow, ag a
necessary consequence, that every act done by a subordinate officer, in obedience to such
orders, is equally justifiable. The law contemplates that, under such circumstances, orders
will be given to carry the power into effect; and it cannot, therefore, be a correct infer-
ence that any other person has a just right to disobey them. The law does not provide
for any appea! from the judgment of the President, or for any right in subordinate officers
to review his decision, and in effect defeat it. Whenever a statute gives a discretionary
power to any person, to be exercised by him upon his own opinion of certain faets, itisa
sound rule of coumstruction that the statute coustitutes him the sole and exclusive judge
of the existence of those facts. And, in the present case, we are all of opinion that such
is the true construction of the act of 1795. It is no answer that such power may be
abused, for there is no power which is not susceptible of abuse. The remedy for this, as well
ag for all other official misconduct, if it should occur, is to be found in the Constltution
itself. In a free government the danger must be remote, since, in addition to the high
qualities which the Executive must be presnmed to possess, of public virtue and honest
devotion to the public interests, the frequency of elections, and the watchfuipess of the
representatives of the nation, carry with them all the checks which can be useful to guard
against usurpation or wauton tyranny.’’
See also Ashton v. Hammond ; 3 McLean, 107.

C. The discretionary power of Congress.

In Scott vs. Jones, § How., 313, the questicn upon which the
decision of this court was sought, was as to the validity of a statate
passed by the pretended State government of Michigan before it was
admitted into the Union. The court held it had no jurisdiction, and
in its opinion, by Woodbury, J., says:

«¢ Tndeed, there wcre, and still are, some of the highest motives of expediency and sound

public policy not to entangle this court with the consideration in this way of a matter so
PURELY POLITICAL, AND OFTEN §0 ¥ULL OF PARTY AGITATION.”’

Justice McLean delivered an opinion, which was concurred in by
Mr. Justice Nelson, asserting the jurisdiction of the court under the
25th section of the judiciary act; but going quite as far as the court
in all that is material to this case. He says:

“No act of the people of a Territory, without the sanction of Congress, can change the
territorial into a State government. THE CONSTITUTION BEQUIREF THE ASSERT OF CoNGRESS
FOR THE ADMISSION OF A STATE IxT0 THE UNroN ; and the United States guarantee to every
State in the Union a republican form of government. HENCE THE NECESSITY, IN ADMITTING A
SrATE, ¥or CONGRESS TO EXAMINE 1TS CONSTITUTION. "’

In Cherokee Nation v. Georgia, 5 Pet. 1 Marshall, C. J., though
deciding the case on other grounds, says:

¢« A gerious additional objection exists to the jurisdiction of this court. Is the matter of
the bill the proper subject for judicial inguiry and decision? It seeks to restrain a State
from the forcible exercise of legislative power over a uneighboring people asserting their
independence ; their right to which the State denies. .

¢ That part of the bill which respects the land occapied by the Indians, and prays ihe
aid of the court to protect the possession, may be more doubtful. The mere question of
right might, perhaps, be decided by the conrt in a proper case with proper parties. But
the court is asked to do more than decide on the title. 'The propriety of such an interposi-
tion by the court may be questioned. It savors too much of the exercise of political power
to be within the proper province of the judicial department.’’

But the most importani case, because the one most directly appli-
cable, is that of Luther vs. Borden, T How. 1.

During the Rhode Island rebellion the State government proclaimed
martial law; and the defendants, without warrant or any authority
whatever from the civil authorities, but being enrolled in a regiment
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of the State troops, and acting under orders from their superior in
military command, hroke open the house of the plaintiff. The action
was quare clausum fregit. Defence set forth the facts: that a rebel-
lion existed to overthrow the State government: that martial law had
been proclaimed; that the defendants were in the military service of
the State, and did the acts complained of by order of their military
superior.

The case was not brought to this court under the 25th section of
the judiciary act, from a State court. The action was commenced in
the Circuit Court of the United States eitting within the State of
Rhode Island. Therefore, it was the duty of that court. and of this
court on writ of error, to decide upon the full merits of the defence,
which rested entirely upon the validity of the act proclaiming mar-
tial law. The Circuit Court held that the facts set up and relied on
by the defendants amounted to justification. That judgment this
court affirmed.

The opinion of this court established the following propositions:

1. That the courts of Rhode Island having decided that the charter
government was in operation during the time when the acts com-
plained of took place, this court was bound by that decision. But
this court expressed its opinion that if no such decisien had been
made by the courts of that State, the question could n6t have been
tried in the courts of the United States. That the question of the
existence of a State government was to be determined by the political
department, and not by the courts, which decision was to be followed
by the courts.

(2.) That the Constitntion of the United States, **as far as it has provided for an emer-
gency of this kind, and authorized the general government to interfere in the domestic
concerns of & State, has treated the subject as political in its nature, and placed the power
in the hands of that department.”’

The court say :

“The fourth section of the fonrth article of the Constitution of the United States pro-
vides that the United States shall guarantee to every State in the Union a republican form
of government, and shall protect each of them against invasion ; and on the application of
the legislature, or of the executive (when the legislature cannot be convened,) against
domestic violence.

‘* Under this article of the Constitution it rests with Congress to decide what govern-
ment is the established one in a State. For as the United States guarantee to each State a
republican government. Congress must necessarily decide what government is established
In the State before it can determine whether it is republican or not. And when the Sena-
tors and Representatives of a State are admitted into the councilé of the Union, the author-
ity of the government under which they are appointed, as well as its repnblican character,
is recognized by the proper constitutional authority. And its decision is binding on every
other department of the government, and could not be questioned in a judicial tribnnal.
It is true that the contest in this case did not last long enough to bring the matter to this
¢8ue ; and as no Senators or Representatives were elected under the authority of the gov-

roment of which Mr. Dorr was the head, Congress was not called upon to decide the con-
Toversy. Yet the right to decide is placed there, and vot in the courts.

‘* 80, too, as relates to the clause in the above mentjoned article of the Constitution, pro-
viding for cases of domestic violence. It rested with Congress, too, to determine upon the
means proper to be adopted to fulfill this guarantee. They might, if they had deemed it
mogt advisable to do so, have placed it in the power of a court to decide when the contin-
gency had happened which required the Federal government to interfere. But Congress
thought otherwise, and no doubt wisely ; and by the act of February 28, 1795, provided
that in case of an insurrection in any State against the government thereof, it shall be law-
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ful for the President of the United States, on application of the legislature of such State,
or of the executive, (when the legislature cannot be convened,) to call forth such number
of the militia of any other State or States, as may be applied for, as he may judge suffi-
cient to suppress such iusurrection.

‘¢ By this act, the power of deciding whether the exigency had risen upon which the
Government of the United States is bound to interfere, is given to the President. He is to
act upon the application of the legislature or of the executive, and consequently he must
determine what body of men constitute the legislature, and who is the governor, hefore he
can act. The fact that both parties claim the right to the government cannot alter the
case, for both cannot be entitled to it. If there is an armed conflict, like the one of which
we are speaking, it is a case of domestic violence, and one of the parties must he in insur-
rection against the lawful government. And the President mnust, of necessity, decide which
is the government, and which party is unlawfully arrayed against il, before he can perform
the duty imposed upon him by the act of Congress.

¢ After the President bas acted and called out the militia, is a Circuit Court of the
United Statcs authorized to inquire whether his decision was right? Could the court,
while the parties were actually contending in arms for the possession of the government,
call witnesses hefore it, and inquire which party represented a majority of the people? If
it could, then it would become the dvty of the court (provided it came to the conclusion
that the President had decided incorrectly) to discharge those who were arrested or detained
by the troops in the service of the United States or the government which the President
was eudeavoring to maintain. 1f the judicial power extends so far, the guarantee con-
tained in the Coostitution of the United States is a guarantee of anarchy, and not of
order. Yet if this right does not reside in the courts when the conflict is raging; if the
judicial power is at that time bound to follow the decision of the political, it must be
equally bound when the contest is over. It cannot, wlen peace is restored, punish as
offenses and crimeg, the acts which it before recognized, and was bound to recognizz, as
lawful.”

3. In regard to the power of a State to declare martial law, the
court say:

¢ In relation to the act of the Legisiature declaring martial law, it is not necessary in
the case before us to inquire to what extent, nor under what circumstances, that power
may be exercised by a State. Unquestionably a military government, established as the
permanent government of a State, would not be a republican government, and it would
be the duty of Congress to overthrow it. But the law of Rhode Island evidently contem-
plated no such government; it was intended merely for the crisis, and to meet the point in
which the existing government was placed by the armed resistance to its authority. It was
80 understood and construed by the State authorities. And unquestionably a State may
use its military power to put down an armed insmrrection too strong to be controlled by
the civil authority, This power is essential to the existence of every government; essen-
tial to the preservation of order and free institutions, and is as necessary to the Statesof
the Uuion as to any other government. 'Lhe State itself must determine what degree of
force the crisis demands. And if the government of Rhode Island deemed the armed
opposition so formidable, and so ramified throughout the State, as to require the use of its
military force and the declaration of martial }aw, we see no ground upon which this court
can question its authority. 1t wasa state of war; and the established government 1esorted
to the rights and usages of war to maintain itsclf and to overcome the unlawful oppos-
ition And in that state of things the officers engaged in its military service might law-
fully arrest any one, who, from the information before them, they had reasonabte grounds
to believe was engaged in the insurrection ; aud might order a house to be forcibly entered
and searched, when there was reasonable ground for supposing he might be there con-
cealed. Without the power to do this, martial law and the military array of the govern-
ment would be mere parade, and rather encourage attack than repel it."”’

Again the court say:

‘* Much of the argument on the pirtof the plaintiff turned upon political rights and
political questions, upon which the court has been urged to express au opinion. We decline
doing so. The high power has been conferred on this court of passing judgment upon the
acts of State sovereignties, and of the legislative and executive branches of the federal
government, and of determining whether they aro beyond the limits of power marked out
for them respectively by the Coostitution of the United States. This tribunal, therefore,
should be the last to overstep the boundaries which limit its own juiisdiction. And while
it should always be ready to meet any question confided to it by the Copstitution, it i8
equally its duty not to pass heyond its appropriate sphere of action, and to take care not to
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involve itself in discussions which properly belong to other forums. No one, we believe,
has ever doubted the proposition, that according to the institutions of this country, the
govereignty in every State resides in the people of the State, and that they may alter and
change their form of government at their own pleasure. But whether they have changed
it or not by abolishing an old government, and establishing & new one in its place, is a
question to be settled by the political power. And when that power has been decided, the
courts are bound to take notice of its decisions, and to follow it."’

It is impossible to deny that this decision applies to this subjectin
geveral important particulars.

(1.) It settles that the admission of States is matter within the dis-
cretion of Congress.

(2.) That this court, in regard to that subject, is bound by the
action of Congress.

(3.) That martial law, when properly declared, is justification to
those who act under it.

But beyond the mere questions settled, which are conclusive upon
go much of the discussion in this case, the opinion of the great
departed chief of the court, its arguments and illustrations, its essen-
tial principles and pervading philosophy, all seem to have been
intended for these times and for this case. The Rhode Island trou-
bles never arose above the dignity of a * rumor of war.”” The Dorr
government expired before the United States could suppress it. As
Mr. Webster said, ‘‘It came in one day and went out the next.'”’
The broad and statesmanlike argument of this celebrated opinion,
delivered in a strain of eloquence befitting a prophet of Israel com-
missioned by Heaven to reveal the methods by which Jerusalem might
be defended, and the unity of the Israelitish nation be preserved,
finds its appropriate subject in the tremendous rebellion, which for
four years shook the foundations of our sovereignty with a power
ag fierce, and at times as uncontrollable, as that of an earthquake.
May not Providence have inspired this court to declare in advance,
and by the lips of a southern man, revered of all men, those great
constitutional doctrines necessary to guard this government against
the perils of all subsequent times ?

Congress and the President are now engaged in constructing a
State government for the State of Mississippi, having first decided
that Mississippi has no State government. But if the argument of our
opponents be a sound one, the de facto government, under the consti-
tution framed by the convention called by the President, is a valid
State government, and all these proceedings on the part of the politi-
cal branches of this government are wrongful, and should be declared
void. Suppose this de facto government of Mississippi should
to-morrow call out troops, iIf it has any, or proceed to enlist volun-
teers among the people of Mississippi to sustain its pretensions to
sovereign powers; and the President, under the direction of Con-
gress, should move the army of the United States to overthrow that
government and enforce the reconstruction acts of Congress. Or,
again, suppose the proceedings now in progress to form a State gov-
ernment should go so far as to result in the organization of a govern-
ment claiming to be the proper and legal State government of Missis-
sippi. Then there would be two de facto organizations in that
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State, viz: the one resulting from the convention called by the Presi.
dent, and the other resulting from the convention called under the
authority of Congress, each claiming to be the State government of
Miseissippi. Is it not apparent that in such case the decision in
Luther ws. Borden would be directly applicable, and that the one
which Congress should recognize would be presumed by this court
to be the legal government ? Suppose a conflict of arms between the
United States and the present de facto government, as to the valid-
ity of the latter, could this court interfere against the United States,
and declare that organization to be a valid State government ?

Or suppose, after the congressional State government shall be
organized, a conflict of arms should arise between those two State
governments, each contending for the supremacy, could this court
interfere and control the choice of the political departments as to
which of them should be recognized ? Or after Congress had decided,
reverse its decision, and decide the other to be the rightful govern-
ment ? This would be precisely what this court said, in Luther vs.
Borden, could not be done.  And to quote again from that opinion—
it cannot be repeated too often—

““Could the court, while the parties were actually contending in arms for the possession
of the government, call witnesses before it and inguire which party represented a majority
of the people? If it could, then it would become the duty of the court (provided it came
to the conclusion that the President had decided incorrectly) to discharge those who were
arrested or detained by the troops in the service of the United States or the government
which the President was endeavoring to maintain. If the judicial power extends so far,
the guarantee containced in the Constitution of the United States is a guarantee of anarchy,
and not of order. Yet, if this does not reside ir. the courts when the conflict is raging ; if
the judicial power is at that time bound to follow the decision of the political, it must be
equally bound when the contest is over. It cannot, when peace i3 restored, punish a8
;):f;?lf{:x?land crimes the acts which it before recognized, and was bound to recognize as

And if this court would be bound while the conflict was raging,and
after it was over, is it not clear that it is equally bound before it
begins ?

This question might be brought to this practical test while we are
arguing this cause. It may come to-morrow. If it come, Luther .
Borden casts a clear light on the path this court must pursue.

In the present posture of affairs the President, claiming that the
government established by him is the proper State government of
Mississippi—Congress being in the act of establishing another—if
anything more be needed to establish anarchy upon a sure tounda-
tion, it is for this court to hold that the presidential government 18
not the true one, and that the congressional one will be no better;
but that the old government which existed before the war, s the best
of the three. And why should not each department of this govern-
ment have a ‘‘State’’ of Mississippi for its own use? Would not
such a happy arrangement completely protect McCardle, and secure
him perfect immunity in exercising the most enlarged liberty of
slandering the government of the United States and its high military
and civil officers? If the presidential or judicial government should
attempt to punish him, Congress would move an army to overthrow
it. Should the congressional government indict him, this court
would deliver him on kabeas corpus.
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II.

There seems to be a disposition, in certain high places to admit
the abstract proposition thata court cannot decide upon a mere political
question; but to insist that in a case between proper parties, where
private rights of property or the right of individual liberty is con-
cerned, although depending upon a political question. it may
decide such question. This makes it necessary to examine more
critically what is meant by saying: The court cannot decide a political
question ?

And here, as in most cases where men agree in the premises and
differ in the conclusions of an argument, it will be found that the
fault is in the use of inaccurate or ambiguous language. 1tis not an
accurate expression to say that the court cannot decide a case
involving a political question. Every court must decide every case
which ig brougth before it between parties competent to litigate in
such court. If for instance A, a citizen of Massachussetts. sue B. a
citizen of New York, in the Circuit Court of the United States for
the district of New York, such case must be decided when it is
reached for trial; that is, a final judgment must be rendered therein
for the plaintiff or for the defendant. The case of Luther vs. Borden
was decided by this court; that is, a final judgment was rendered in
that cause by this court, and every question involved in that
cause, if not decided in the opinion of the court, was never-
theless embraced in, and precluded by the judgraent rendered. All
the cases in which the courts have declared the principle contended
for involve rights of private property, for no man was ever yet wild
enough to seek the aid of a court to restrain the movements of an
army, or coutrol the operations of 4 military campaign.

The strictly accurate expression of this principle would be, that
the civil courts, in deciding judicial causes involving a political
question, are bound to adopt and follow the decision of such ques-
tion which has been made by the political power. This court has
repeatedly held that, in deciding a cause affecting the title to real
estate, it will follow and be bound by the settled rule of decision in
the courts of the State in which the land is situated. It would not be
correct to say, that in such case, this court could not decide such a
question. It must decide it in order to decide the cause; but must
decide it in a particular way, without regard to its owu opinion of the
correctness or incorrectness of such rule of law. So, in this cause,
this court must decide every question involved, and must in words,
or by its judgment, overrule or sustain every argument made therein
at this bar. But, in precise and accurate language, what we claim
is,that this court, in deciding this cause, is bound to adopt and follow
the decision of the political power upon every political question
arising upon this record.

If this were not so, the principle so often and so solemnly
announced by the English. and American courts would be a mere
delusion. What practical benefit could result from such doctrine in
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the abstract? How would it tend to promote harmony in the opera-
tions of the government, were this court to decide that it could not
restrain the movement of our armies against a city of fifty thousand
inhabitants, if it were also to decide that it could entertain fifty thou-
sand suits to protect the individual property of each inhabitant? If
it be conceded that in case Congress should to-morrow should declare
war against the State of New York, and move the ariny and navy,
with hostile purpose, in that direction, this court could not restrain
such proceeding, can it entertain a suit in behalf of any or every
individual of New York to protect his property from the ravages of
such a war? The great doctrine upon swhich these decisions rest, is
that the civil courts of any country are bound, in all political ques-
tions, to sustain the action of the political power, without inguiring
into its justice or injustice. A different course would divide the
government against itself, and while one branch was levying war, cap-
turing property, and making prisoners, the other would be returuing
the property on Replevin, and releasing the prisoners on Habeas
Corpus. What cannot be done directly, cannot be indirectly. If the
court cannot interfere to protect all the citizens of a State against
which Cougress is levying ever so unjust a war, it cannot do so to
protect any one citizen of such State. And if this court cannot
interfere while the armies are in the field, it cannot, after peace is
estublished. entertain suits and award dawages for injuries committed
by the army in its nulitary operations. And here I am reminded
how impossible it is to announce any correct principle applicable to
this subject, without substantially repeating the opinion of the court
in Luther vs. Borden.

The Chief Justice, after showing that the conrt cannot interfere
during the continuance of a war, adds: ** Yet if this right does not
reside in the courts while the conflict is raging; if the judicial power
is at that time bound to follow the decision of the political, it must be
equally bound when the contest is over. It cannot, when peace i8
restored, punish as offences and crimes the acts which it betore recog-
nized, and was bound to recognize, as lawful.”’

1t would, indeed, be monstrous to hold that cur commanding gene-
rals, for refusing to obey the orders of their superiors, and to execute
the policy of the war-making power, into the justice of which they are
not permitied to enquire,(Martin vs. Mott, 12 Wheat. 19,) are amenable
to military punishment, and yet are liable to be mulct, after the war
is over, by a civil court’s reversing the decision of the political power.

If an action be brought in a civil court against General Grant for
acts committed by his orders during the rebellion, it must undoubt-
edly be decided by the court; but whether the court can pass upon
the merits of such a question by an exercise of its own judgment, or
whether it is bound to decide such question as it has been decided
by the political power, must be determined by the answer to another
question: Could the court have enjoined such act before it was com-
mitted 2 All judicial rights are harmontous. What one has a right
to do, another has no right to prevent. If the government has a
right to, and does, bombard the city of New York, a citizen
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has no right to complain in a court of justice that his house was by
that act destroyed. In a judicial sense, everything is right which
the courts are bound to sustain  And if the court cannot grant an
injunction to save a citizen’s house, it is because its destruction is
right, so far as the court can determine; and after the war is ended,
the court cannot award damages for that which was not, in a judicial
gense, an injury, when committed. These views are believed to be
sustained by the authorities, in every particular.

In Luther v. Borden, Woodbury, Justice, though dissenting upon
another point, not material here, said:

¢« Looking at all these considerations, it appears to me that we cannot rightfully settle
those grave pohtlcal questions which, in this case, have been discussed in connection with
the new Constitution; and, as judges, our duty is to o lake for a guide the decision made on
them by the proper pollhcal powers, and, whether right or wrong, according te our private
opinions, enfurce it till duly altered.”’

In Fosler v. Neilson, 2 Pet. 309, the title to the property in ques-
tion depended upon the question whether the land was within a cession
by treaty to the United States, and this court held itself bound by the
decision which had been made upon that question by the political
branches of the government.

In Williams vs. Insurance Co., 3 Sumner 270, which was an action
between proper parties to enforce a private right, the court held
itself bound, in deciding it, fo follow the decision of the political power
as to the jurisdiction of the governmeni of Buenos Ayres over the
Falkland Islands, and that no right existed in the court to review such
decision.

Same case 13 Peters 419.

The celebrated case Elphinsione v. Bedrecchund, 1 Knapp, privy
council cases, 316, was an action between proper parties, involving
title to property. The court held itself bound by the determination
of the government as to the propriety of the seizure made by the
military authorities.

THIRD POINT.

It is the undoubted right and duty of Congress to aid the loyal peo-
ple of Mississippi to establish a republican State government for
that State; and the United States 1s now engaged in the perform-
ance of that duty.

The Constitution, Article 4, Section 4, provides:

“The United States shall guarantee to every State in this Union a republican form of
government, and shall protect each of them against invasion ; and on application of the
legislature, or of the executive, (when the legislature cannot be convencd,) against domes-

tic violence."’

This provision makes it the duty of the United States to **take
care’’ that there shall be at all times a government republican in
form for every State; and this, too, without regard to the wishes of
a majority of the people of a partlcu]ar State. If New York should
call a constitutional convention, and with all the forms of law pro-
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ceed to change the form of her State government to that of a mon-
archy, submit the new constitution to the people, and it should be
adopted unanimously by them, it would still be the imperative duty
of the United States to overthrow it, and set up in its place a repub-
lican State government.

Federalists No. 43, Madison.

Story Com. con. sec. 1813.

Taney C. J. Luther, vs. Borden, 7 How., 45.

So if New York should call a convention, which should resolve to
abolish all State government, and submit the proposition to the peo-
ple, who should ratify it unanimously, it would still be the duty of
Congress to take steps to organize a State government for that State;
because; in either case, it would be true that there was no republi.
can State government for that State, and the Constitution makes it
the duty of Congress to see to it that there be one.

In reply to this it may be asked, how could Congress execute this
power, if the people of New York would not co-operate to thatend;
and would a government set up by the United States, and supported
by arms,if necessary, be a republican State government ?

Such a state of things would undoubtedly embarrass the perform-
ance of this duty; but it cannot be admitted that Congress would be
powerless in the premises, for such admission would concede the
power to the people of a State virtually and practically to withdraw
from the Union. After the abdication of State government, in the
case supposed, the territory over which the ‘‘State’” had exercised
ite powers would still be a portion of our dominions, and the people
residing upon it would remain citizens of the United States.

What has the United States done in other similar cases? When it
finds people residing as a compact community upon a portion of the
dominions of the United States, but without local government, it has
first established a government—we call such, territorial governments—
and has protected the people, and encouraged and aided them when
sufficiently numerous, to form a State government to be admitted into
the Union. This power has been exercised from the earliest days of
the republic, and is familiar, as applied to the mew territories. All
the new States of the great west have been, first, untrodden wilder-
nesses; next, partially settled countries without civil government;
then, Territories in the political sense; then, States in full communion.
It maytend to illustrate the subject in hand to inquire: Whence does
Congress derive this conceded power?

In Insurance Co. v. Canter, 1 Pet., 511, Marshall, C. J.. says of
territorial courts—and of course the same remarks are equally appli-
cable to the whole territorial government:—** They are legislative
courts created in virtue of the general right of sovereignty which
exists in the government; or. in virtue of that clause which enables
Congress to make all needful rules and regulations respecting the
territory belonging to the United States.”” That case did not require
a more definite determination of the -question we are considering.

General Cass, in his great speech in the Senate, January 21 and
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22, 1850, (Appendix to Globe, p. 58,) demonstrated, if human reason
can demonstrate anything, that the mere proprietary right, conferred
by the Constitution upon Congress to dispose of and regulate the
s“territory and other property’’ belonging to the United States, did
not embrace the power of legislation over the people residing on such
territory; especially, as the Constitution, in relation to the ten miles
square for seat of government, &c., as to which it was intended to con-
fer such power, had employed the apt and proper expressions for that
purpose: * Congress shall have power to exercise exclusive legislation
in all cases whatsoever, over such district, not exceeding ten miles,”’
&c.

If objection be made to the other source of this power suggested
by Chief Justice Marshall— ¢ the general right of sovereignty which
exists in the government’’—and if all powers of the government must
be derived from some specific grant, may not this power reasonably
be referred to the power granted to Congress fo admit new States into
the Union? The Constitution is necessarily brief and general in its
provisions. It was not designed to be a code of procedure. It indi-
cates what powers may be exercised, not the manner of their exer-
cise. From the power granted to Congress *‘to establish post offices
and post roads,’”’ is implicd the right of monopoly in mail carrying,
and the power of Congress to iaintain the complicated postal system
now existing. From the power to admit new States, that is, new State
governments, into the Union, it seems not unreasonable to imply a power
to form a State government to be admitted; and from this again, the
power to govern the territory during its infancy, until it shall grow
to the stature of a State. There is a strong disposition in our day
to maintain that Congress has no power to do anything it never has
dome; or to exercise u given conceded power in any different man-
ner from that in which it has been exercised; in other words, to
define and limit the powers of the government, not by the Constitu-
tion, but by what has been the practice under the Constitution. If
Congress, 1n the first instance of a territory which had reached the
condition to be admitted as a State, had {ramed a constitution, and
submitted the question to the people to determine whether they
desired to be admitted with such constitution, and if decided in the
affirmative, Congress had admitted her as a State, and if such had
continued to be the practice of the governmert, would it have been
subject to any constitutional objection? And it is evident, that
if such a proceeding would have been constitutional in the first
instance, it would be equally so now. The course adopted, and
hitherto pursued, was such as Congress, in the exercise of its discre-
tion, deemed most advisable under the then circumstances. But if
for any reason it is now thought advisable to vary the practice, it is
perfectly constitutional to do so. The language of Story’s Com. on
Const., sec. 430, is applicable here: ‘It must be obvious, that the
means of carrying into effect the objects of a power may, nay, must be
varied in order to adapt themselves to the exigencies of the nation at
different times. A mode efficacious and useful in one age, or under
one posture of circumstances, may be wholly vain,or even mischievous,
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atanother time. Government pre-supposes the existence of a perpetual
mutability in its own operations or. those who are its subjects; and
perpetual flexibility in adapting itself to their wants, their interests,
their habits, their occcupation, and their infirmities.”’

Wherever Congress finds inhabited territory within the limits of
the United States without civil government, it may take steps tg
form a State government for them, to be admitted into the Union.
And what difference can it make, in such « case, whether they have
never had a local government, or once had one which they have since
abandoned or destroyed ? It is the fact of such people being without
such government, and not the time or circumstances at, or under, which
such state of things came to exist, that gives Congress jurisdiction.

Therefore, in the case supposed, of New York's abandoning its
State government, it would be as clearly the duty of Congress to
mterfere to preserve the peace, to restrain and punish crime, to pro-
tect property and the personal rights of that people, as it would be,
if so large a territory, inhabited by so many people, were found west
of the Rocky Mountains. This power being in Congress, it may be
carried into execution, and its objects be secured. If it cannot be done
in one way, it may be in another; for tt may be done. Wisdom would,
indeed, dictate that in such case a government should be instituted
as nearly iu accordance with the former government of such State as
would be consistent with the accomplishment of the end in view: It
should be as civil in its form as practicable; as military as might be
necessary to insure obedience. And such government might be sup-
ported by arms, if necessary, until such time as the people of New York
should come to a better mind, and seek restoration to their rights in
the Union. It is totally denied, that if the people of Now York were
mad enough and wicked enough to throw off all civil government and
attempt to turn that State into a pandemonium, that the United States
would have no right to interfere to restore order and preserve the
peace. Such vight would spring from the necessities of the case, from
the nature of things, from the absolute impossibility of execuling fed-
eral laws in that great communily turned loose a prey lo anarchy and
crime.

1t will be said this cannot be so, because such a power might be
abused and made a pretext for destroying any State in the Union.
True. But how often has this court overruled that argument; and
said that by such reasoning the existence of every power granted by
the Constitution might be disproved: that there is no power that may
not be abused.
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FOURTE POINT.

The grant of power to ‘‘ guarantee a republican form of government’’
to the Statex of the Union, not being restricted by the Constitu-
tion, as to the means to be employed to execute the power, Con-
gress is the EXCLUSIVE judge of what means are necessary in a given
case.

1

The Constitution was ordained to establish a government. The
powers granted are sovereign powers. Within the field of federal
power, Congress, except as restrained by the Constitution, is omnip-
otent. The acts of Congress, passed in pursuance of the Constitu-
tion, are supreme laws, and there is no power on earth that can annul
them. When the Constitution empowers Congress to do a certain
thing, it is the exclusive judge of the means to be employed, and may
employ any means it deems appropriate to accomplish the end, unless
restrained, in that particular, by the Constitution. When a power is
granted in general terms, with no restriction upon the means to be
employed for its execution, those means cannot be restricted by lim-
itations placed by the Constitution upon the exercise of other powers.
General provisions in the Constitution must not only be explained
and defined, but located.

(Gilman v. Sheboygan, 2 Black, 518; Cantwell vs. Owens, 14 Md.,
215.

W)hen, therefore, the Constitution says, in effect, no man shall be
tried for his life, except by a jury, and before a judge holding his
office during good behavior, it is regulating the exercise of the judi-
cial power conferred by the 3d article of the Constitution. This is,
therefore, no limitation upon the power of Congress to govern the
Territories. When the Constitution says no man’s property shall be
taken without compensation first made, this is a limitation upon the
exercise of the right of eminent domain in times of peace, not a
estriction upon the war power of the nation. The loose, popular
discussions 1n newspapers and periodicals, during the war, of the
most delicate rights and powers of sovereignty, have tended to con-
fuse the public mind, and their harmful influence is experienced in
the discussions of Congress, and at the bar of the courts.

One set of men say, for instance, the war power is ‘‘outside the
Constitution;’ others say that ‘'the Constitution of the United
States is a law for rulers and people, equaily in war and in peace,
and covers with the shield of its protection all classes of men at all
times, and under all circumstances.’’ .

This is merely wrangling in words. Could both classes be cross-
examined.after the Socratic method, it would be discovered that all
entertain the same sentiment.

They who say the war power is outside the Constituticn wonld not
maintain that, during a war, the United States could grant titles
of nobility, or thata State could coin money or emit bills of credit.
Nor would the others maintain that during the active operations of a

275



276

35

campaign a citizen’s land might not be taken for a camp or battle.
field. or his house for a hospltal without compensation first made; or
that rebels under arms and in battle array might not be slain wnthout
a grand jury to indict, and a petit jury to convict. The Constltutlon
8o far as it relates to cnvnl administration, remains in force, asto cwﬁ
administration, during the war. But the fact is, that with a single
and trifling exception—‘‘no soldier shall. in time of peace, be
quartered in any house without the consent of the owner ; nor in
time of war, but in a manner to be prescribed by law’’—the Constitu-
tion contains no restricticns whatever upon the war power.

To illustrate, the Constitution, §th amendment, provides, “ Nor
ghall pnvate property be taken for public use witbout Just compen-
sation.”” The courts by construction have added compensation to be
first made. Now, suppose the army of the United States ready to
march upon a rebel army in Virginia or in Massachusetts. The very
first necessity to arise might be to take possession of some citizen's
farm for a battle-field, or to construct a fort, or perfect other means
of assault or defence. The commanding general issues his orders
accordingly; but the ownerapplies to a federal judge,showing the order
of the general,stating the probability that his house will be destroyed,
or other irreparable injury done, if his farm or plantation shall be
selected and occupied for military operations, and pointing out the
provision in relation to the taking of private property for public use,
says that no compensation hag been made or tendered. and prays an
injunction.

The question is not, what would be the probable result of such a
proceeding. Who would serve the writ,or how it could be enforced,
or whether a commanding general would forego a favorable oppor-
tunity to give battle, out of respect to a parchment under seal. But
the question is, whether any judge out of Bedlamn would grant such
a writ? The answer to such an application, and to the constitu-
tional argument involved in it, would be, that the provision referred
to wasintended to regulate the exercise of the right of eminent domain.
in times of peace;and wasnot intended usany limitation upon the power
to make and prosecute war. Let such a decision be announced by the
judge to whom the application should be addressed, and one man
would say, ‘‘there, I told you the war power was outside the Consti-
tution;'’ no, says hLis opponent, more guarded in speech, ‘‘the Con-
stitution is equally in force in times of peace and times of war; but
the provision referred to does not apply in case of war.”” So, too,
if the rebel army, finding itself worsted in a fight, should hoist a
banner containing a formal plea in bar, reciting that although true it
was that they had committed treason. navertheless treason was an
offence to be punished by the civil law, on indictment of grand jury,
and after conviction by a traverse jury; the commanding general of
our forces, if he were a good constitutional lawyer, would reply:
“True, such are your rights, when on trial in a federal court; but
that provision was not intended to regulate the proceedings on a
federal battle-field.”” These provisions of the Constitution are not
expressed to be in force in peace and suspended in war. But tiey
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are in force, in peace or war, as to their proper subject matter.
Land could not be condemned for a post-office, in times of war, with-
out compensation first made. But the constitution was framed upon
the supposition that they who would administer it would be possessed
of common sense. If so, it was unnecessary to add to the provision,
uypor shall private property be taken for public use without compen-
gation,”’ (first made,) the proviso, *‘this provision shall not extend to
cases of necessary and temporary occupution by the army in times of
active military operations.’’

The truth is, the Constitution is the chart of civil government. 1t
defines the powers, and regulates their use, so far as deemed expedi-
ent, to be exercised by civil officers. It recognizes the fact, that
wars, foreign and domestic, may assail the State; and thatit may be
necessary to resort to arms to vindicate public rights or the national
honor. Therefore it provides that Congress may declare war; that
it may raise armies; that the President shall be Commander-in-Chief.
But there, from necessity, the Constitution stops.

It would be as absurd for a constitution to provide how a war
ghould be conducted, what means might be resorted to, and what
special ends aimed at, as it would be to attempt to regulate the opera-
tions of the storms, or control the march of an earthquake. While
the Constitution is respected, civil war is impossible. When civil
war exists, it is certain that a portion of our pecple have thrown off
the authority, and are disobeying the provisions of the Constitation.
The insurgents resort to force, to overthrow the government; the
government resorts to force, to reduce the rebels to obedience. This
18 a state of war. Both parties appeal to arms, to accomplish their
purposes. As to this contest, when the army comes, in the law,
(constitutional and statutory,) goes out. To provide in, a constitution
that although rehels should do anything within their physical power,
the government should only do certain prescribed things, would be
forming a constitution which in times of war would ‘“‘give aid and
comfort”’ to its enemies.

Had the Constitution attempted to prescribe what measures
should, and what should not, be lawful in war, nothing would have
been more likely to be forbidden than the liberation of slaves.
Yet in our late struggle, in the opinion of a large majority of our
statesmen, that measure became absolutely necessary to the success
of our arms. Conceding the soundness of this opinion, such a pro-
vision in the Constitution, had it been respected, would have secured
the overthrow of the government. When this gigantic rebellion
burst out, and civil war was forced upon the government, the con-
stitutional creed for the hour was exceedingly brief. *‘This govern-
ment has a right to be. Congress has the power to raise and equip
armies. The President is commander-in-chief, and must enforce the
laws.”” In every other respect the Constitution was wisely silent.
How the campaigns should be prosecuted; when battle should be
given or declined; what towns should be spared and what reduced to
ashes; what States should be invaded; what extent of injury inflicted;
whether Grant should give Lee and his army no quarter, or with
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chivalric generosity,accept his surrender and release him on his parofe
of honor; whether Sherman should destroy Atlanta, burn Columbi,

or restore to the beseeching clergyman ‘‘Lis Indian pony,” \veré
matters which the Constitution left to the discretion and judgment of
those who should have such details in band. The end-—the supres-
sion of the rebellion—was lawful; the means for its accomplishment,
unlimited.

II

The general principle that where a power is vestedin Congress, it
is to be the exclusive judge of the means to be employed to carry it
into execution, provided the Constitution contains no restriction upon
the means, is a familiar principle.

United States vs. Fisher, 2 Cranch 358.

In People vs. Fisher, 24 Wend., 220, the court, by Bronson, J., say: ¢ The argument
in favor of the deputy necessarily concedes that the Constitution leaves it open to the
legislature to supply the place (the office of clerk) until the people can conveniently
exercise their privilege, (by election.) And if the legislature may supply the place in one
way. I do not see wby it may not in another, for the Constitution says nothing whatever
on the subject. It is said, however, that the statute giving the appointment to the
central power, though not against the letter, is contrary to the spirit of the Constitution,
and therefore void. When the fundamnental law lhas not limited, either in terms or by
necessary iinplication, the gencral powers conferred upon the legislature, we cannot declare
a limitation, under the notion of having discovered something in the spirit of the Consti-
tution upon a subject which is not even mentioned in the instrument.”

See also, Grant vs. Courter, 24 Barber, 232.

Morris vs. People, 3 Denis, 381.

People vs. R. R. Co., 34 Barber, 123,
Affirmed 8.C., 24 N. Y., 485.

People »s. Gallagher, 4 Gibbs Mich., 244.

* Congress have constitutional authority to establish from time to time such inferior
tribunals as they may think proper, and to transfer a cause from one such tribunal to
another, In this last particular, therd are no words in the Constitution to prohibit or re-
strain the exercise of legislative power.”’

Stuart ps. Laird, 1 Cranch, 299.

1 Story, Com. on Const., sec. 430. .

*“In the interpretation of a power, all the ordinary and appropriate means to execute it
are deemed a part of the power itself. This results from the very nature and design of &
constitution, In giving the power, it docs not intend to limit it to any one mode of exer-
cising it, exclusive of all otliers. It must be obvious (as has beeu already suggested) that
the means of carrying into effect the objects of a power may, nay, must be varied in o_rdel'
to adapt themselves to the exigencies of the nation at different times. A mode efficacious
and useful in one age, or under one posture of circumstances, may be wholly vaiu, or even
mischievous at anotber time. Government pre-supposes the existence of a 'perpetuftl
mutability in its own operations ou those who are its subjects; and perpetual flexibility 18
adapting itself to their wants, their interests, their habits, their occupation, and their infir-
mities.”

In Martin v. Hunter, 1 Wheat. 326, this court says:

That ¢‘where a power is expressly given in general terms, it is not to be restrained to
particular cases, unless that construction grow out of the context expressly, or by neces-
sary implication.”’ X

Again: ‘¢ The Constitution unavoidably deals in general language. It did not suit the
purposes of the people, in framing this great charter of vur liberties, to provide for minute
specifications of its powers, or to declare the means by which those powers should be car-
ried into execution. It was foreseen that this would be a perilous and difficult, if not 81
impracticable, task. The instrument was not intended merely to provide for the exigencies
of a few years, but was to endure through a long lapse of ages, the events of which weré
locked up in the inscrutable purposes of Providence. It could not be foreseen what new
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changes and modifications of power might be indispensable to effectuate the general objects
of the charter; and restrictions and specifications, which, at the present might seem salu-
tary, might in the end, prove the overthrow of the system itself. Hence its powers are
expressed in general terms, leaving to the legislature, from time to time, to adopt its own
means to effectuate legitimate objects, and to mould and model the exercise of its powers,
as its own wisdom, and the public interests, should require.”

Again, page 344 : ‘‘The argument urged, from the possibility of the abuse of the revis-
ing power, is equally unsatisfactory. It is always a doubtful course to argue against the
use or,existence of a power from the possibility of its abuse. It is still more difficult, by
goch an argument, to engraft upon a general power a restriction which is not to be found
in the terms in which it is given. From the very nature of things, the absolute right of
decision, in the last resort, must rest somewhere. Wherever it may be vested it is suscep-
tible of abuse."’

Again, page 349 : *If, then, the right of removal be included in the appellate jurisdic
tion, it is only because it is one mode of exercising that power; and as Congress is not
limited by the Constitution to any particular mode, or time of exercising it, it may author-
ize a remova} either before or after judgment. The time, the process, and the manner,
must be subject to its absolute legislative control.”

Again, page 351: ¢‘On the whole, the court are of opinion that the appellate power of
the United States does extend to cases pending in the State courts ; and that the 25th sec-
tion of the Judiciary act, which authorizes the exercise of this jurisdiction in the specified
cases, by a writ of error, is supported by the letter and spirit of the Constitution. We
find no clause in that instrument which limits this power; and we dare not interpose a
limitation, where the people have not been disposed to create one.”’

Bee also, Gibben v. Ogden 9, Wheat, 1.

Gilman ». Philadelphia, 3 Wallace, 725.

In Rome ». Rome 18, N. York Reports 38, 41, thc court say:

“The Constitution (Art. 8, sec. 9. ) provides that ‘it shall be the duty of the legislature
to provide for the organization of cities and incorporated villages, and to restrict their
power of taxation, assessment, borrowing money, contracting debts, and loaning their
credit, so as to prevent abuses in assessments, and in contracting debt by such municipal
corporations.’

“Now, from this provision, it is plain that the convention thought there had been, and
might be, abuses in respect to the exercise of the named powers of municipal corpora-
tions. They, therefore, enjoined upon the legislature the task of restricting these powers
80 &8 to prevent the abuses.  But 1t is manifest from the terms of the provision that these
powers were, in some cases at Jeast, and to some extent, still to exist ; for the direction is
neither to abrogate existing powers, nor to abstain from creating new ones, but only to
restrict them so as to prevent abuses in assessments, and contracting debts. Indefinite es
ig the rule of restriction prescribed by this provision, and ill-suited in its terms to be judici-
a}ly applied, it is still both salutary and well suited to be the guide of legislative discre-
tion. It presents to the legislature the general object to'be attained, the prevention of
abuses in assessments and contracting debts, and the general means of attaining that
object, by restrictions on the powers to be conferred on municipal corporations; but it
leaves to the discretionary power of that tody the determination of what are abuses, and
what extent of restriction, on the powers to tax, to lay assessments, to borrow, to con-
tract debts, to loan credit, will prevent such abuses. The legislative judgment is appealed
to, and is to be formed while they are deliberating upon the enactment of the law. Each
particular case is to be determiued on its own circumstances, as to the measure of restriction
necessary to secure the end proposed. Restrictions which, as to one municipality, would
B}lﬁice, as to arother might be altogether insufficient. To each case they are to apply a
!lmit of power which will, in their judgment, prevent abuse. If their judgment has been
In any particular case erroneous, if the limit which they deemed sufficient has proved not
narrow enough to exclude abuses, surely their judgment is not to be reviewed and reversed
n acourt of law. The ruleis general, that a discretion committed to one authority is
not to be reviewed by another. Itholds, in regard to tribunals even of the most limited
power, and it applies at least with equal force when the depositary of the discretion is also
the depositary of the legislative power of the State.

‘* I conclude, therefore, that the provision in question does not set forth any rule by
which a court can adjudge an act of the legislature to be void. The rule was intended to
actupon the conscience and judgment of the legislature in passing laws, and we must assume
that the law in question was enacted by them in view of it, and of all the responsi-
bility which it imposed, and that, in the legislative judgment, this act did so restrict the
powers in question as to prevent abuses.”
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This court in McCulloch »v. Maryland, 4 Wheat. 316, Marshal
C. J., says:

+¢The subject is the execution of those great powers, on which the welfare of a nation
essentially depends. It must have been the intention of those who gave these powers to
insure, as far as himan prudence could insure, their beneficial execution. This could not be
done by confiding the choice of means to such narrow limits as not to leave it in the
power of Congress to adopt any, which might be appropriate,.and which were conducive to
the end. This provision i8 made in a Constitution intended to endure for ages to come,
and consequently, to be adapted to the various crises of human affairs. To have prescribed
the means, by which government should, in all future time, execute its powers would have
been to change entirely the character of the instrument, and give it the properties of a
legal code. It would have been an unwise attempt to provide, by immutable rules, for
exigencies, which if foreseeu at all, must have been seen dimly, and which can be best
provided for as they occur. To have declared that the bost means shall not be used, but
those alone, withont which the power given would be nugatory, would have been to deprive
the legistature of the capacity, to avail itsself of experience to exercise its reason, and to
accommodate its legislation to circumstances. If we apply this principle of construction to
any of the powers of the government, we shall find it so pernicious in its operation, that
we shall be compelled to discard it: The powers vested in Congress may certainly be car-
ried into execution, without presciibing an oath of office. The power to exact this secu-
rity for the faithful performance of duty is not given, nor is it indispensably necessary.
The different departments may be established, taxes may be imposed and collected, armies
and navies may be raised and maintained, and money may be borrowed without requiring
an oath of office. It might be argued with as much plausibility, as other incidental pow-
ers have been assailed, that the convention was not unmindful of this subjection. The
oath which might be exacted, that of fidelity to the Coustitution, is prescribed, and no
other can be required. Yet he would be charged with insanity, who should contend that
the legislature might not superadd to the oath directed by the Constitution, such other
oath of office as its wisdom might suggest.

¢¢ 8o, with respect to the whole penal code of the United States. Whence ariaes the power
to punish, in cases not prescribed by the Constitution? All admit thdt the government
may legitimately punish any violation of its law; and yet, this is nnt .among the enumer-
ated powers of Congress. This right is to enforce the observance of law, by punishing its
infraction, might be denied with the more plausibility, because it is expressly given in
some cases. (Congress is empowered to provide for the punishment of counterfeiting the
securities and current coin of the United States, and to define and punish piracies and
felonies committed on the high seas, and offences against the law of nations. The several
powers of Congress may exist, in a very imperfect state to be sure, but there may exist and
be carried into execution, although no punishment should be iuflicted in cases where the
right to punish is not expressly given. ,

“‘Take, for example, the power to establish post offices and post roads. This power 18
executed by the single act of making the establishment But from this has been inferred
the power and duty of carrying the mail along the post road, from one post office to
another. And from this implied power has again been inferred the right to punish those
who steal letters from the post office, or rob the mail. It may be said, with some plausi-
bility, that the right to convey the mail and to punish those who rob it, is not indispen-
sably necessary to the establishment of a post office and post road. This right is iudegd
essential to the beneficial exercise of the power, but not indispensably necessary to its exis-
tence. So of the punishment of the crimnes of stealing or falsifying a record, or process of
a court of the United States, or of perjury in such court. To punish these offences is cer-
tainly conducive to the due administration of justice. But courts may exist, and may
decide the causes brought before them, though such crimes escape punishment.

¢ The baneful influence of this narrow construction, on all the operations of the govern-
meut, and the absolute impracticability of maintaining it withont rendering the govern-
ment incompetent to its great objects, might be illustrated by numerous examples drawd
from the Constitution and from our laws.

* The good sense of the public has pronounced, without hesitation, that the power of
punishment appertains to sovereignty and may be exercised whenever the sovereign has &
right to act, as incidental to his constitutional powers. It is a means for carrying into exé-
cution all sovereign powers, and may be used, although not indispensably necessary.
is a right incidental to the power, and condutive to its beneficial exercise.’’
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II1.

Instances of the application of these principles in particular cases,
are not wanting.

1. The Constitution provides that ¢ The judicial power of the United States sghall be
vested in one Supreme Court, and in such inferior courts as the Congress may from time to
time ordain and establish. The judges both of the Supreme and Inferior Courts, shall hold
their offices during good behavior,’’ &c.

Yet this court has held, and the practice of the government for a
quarter of a century has conformed to that theory, that the courts of
the Territories created by Congress, need not be composed of judges
holding their offices during good behavior.

This question came before this courtin American Ins. Co. v. Canter,
1 Peters, 511, in regard to the territorial courts of Florida. This
court by Marshall, C. J., says:

* We have only to pursue this subject one step further, to perceive hat this provision of
the Constitution does not apply to it. The next sentence declares that the judges both of
the Supreme and Inferior Courts shall hold their offices during g. od behavior. The judges
of the Supreme Court of Florida hold their offices for four years. These courts, then, are
not Constitutional courts, in which the judicial power conferred by the Constitution on the
general government, can be deposited. They are incapable of receiving it. They are
legislative courts created in virtue of the general right of sovereignty which exists in the
government, or in virtue of that clause which enables Congress to make all needful rules
and regulations respecting the territory belonging to the United States. The jurisdiction
with which they are invested is not a part of that judicial power which is defined in the
3d article of the Constitution, but is conferred by Congress, in the execution of those gene-
ral powers which that body possesses over the territories of the United States. Although
admiralty jurisdiction can be exercised in the States [in the courts of the United States in
the States.] in those courts only which are established in pursuance of the third article of
the Constitution the same limitation does not extend to the territories. In legislating for
them, Congress exercises the combined powers of the general and of a State government.’*

In Benner ». Porter, 9 How. 242, this court says: * The distinction
between the Federal and State jurisdictions, under the Constitution
of the United States, has no foundation in these territorial govern-
ments; and, consequently, no such distinction exists, either in
respect to the jurisdiction of their courts or the subjects submitted
to their cognizance. They are legislative governments, and their courts
legislative courts. Congress, in the exercise of its powers in the organi-
zation and government of the territories, combines the powers of both the
Federal and State authorities.”’

2. The Constitution provides, Sec. 4, Art. 2, *“The President,
Vice -President, and all civil officers of the United States, shall be
removed from office on impeachment for, and conviction of, treason,
bribery, or other high crimes and misdemeanors.” Mr. Grundy,
Attorney General, (Opinions, vol. 3, p. 409,) held that territorial
judges were not impeachable under this clause of the Constitution,
because they were not constitutional, but merely statutory officers.

Mr. Crittenden, Attorney General, (Opinions, vol. 5, page 288)
held that the President had the power to remove the chief justice of
the Supreme Court of the Territory of Minnesota, for the reason that
he was not a constitutional judge.
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3. The provisions of the Constitution in regard to jury trials are
the following?

“’The trial of all crimes, except in cases of impeachment, shall be by jury.”” Art. 8
Sec. 2. ‘“In all criminal prosecutions, the accused shall enjoy the right to a speedy an(i
public trial by an impartial jury of the State and district whorein the crime shall have beeq
committed, which district shall have been previously ascertained by law.”” 6 amendment

The first provision is a part of the second article as origina]ly
adopted, defining and regulating the exercise of the judicial power
of the United States, in the courts of the United States, composed
of independent judges holding their offices during good behavior,
The clamor that was raised against the Constitution, in this respect,
by those who opposed its ratification, and which led to the amend-
ments subsequently adopted, had no reference to the government
of the Territories, or to any other special or exceptional case. It
related solely to the exercise of the judicial power proper of the
United States, in its courts.

Now, is it not manifest, that if Congress may establish a territorial
court composed of judges holding their offices for a limited term, as
four years, upon the ground that such court is a mere creature of
Congress, created in the exercise of special powers conferred by the
Constitution to govern the territories, that it may also, if it please,
provide that certain crimes may be tried in those courts without a
jury?

The case of Webster vs. Reid, 11 How., 460, is not opposed to this
position. In that case, an act of the territorial legislature denying
a right of trial by jury was held void, as being in conflict with the
organic law of the Territory, which extended the Constitution of the
United States and the laws of Congress over the Territory.

*The judges, both of the Supreme and inferior Courts, shall hold
their offices during good behavior * ¥ The trial of all crimes,
except in cases of impeachment, shall be by jury.”” Can any reason
be suggested why Congress may create territorial courts in disregard
of one of these provisions and not the other; or why a constitutional
jury must be empanueled in a statutory court?

If Massachusetts were to pass a law to-morrow, denying a trial
by jury to any man indicted for crime, and her courts should sustain
it, this court could grant no relief. Such a law would not be in
violation of the Constitution of the United States, because the Con-
stitution of the United States relates only to the exercise of the
federal judicial power.

Barron v. Baltimore, 7 Pet., 243.

Smith v. Maryland, 18 How., T1.

Pervier vs. Commonwealth, 5 Wallace, 475.

Charles River vs. Warreu Bridge, 11 Pet., 540.

Mils vs. St. Clair Co., 8 How., 569.

And this Court cannot declare a State law void because it conflicts
with the State constitution.

Withers vs. Buckley, 20 How., 84.

Porter vs. Foley, 24 How., 415.

Jackson vs. Lamphier, 3 Pet., 280.
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1t follows that the legislation of Congress in regard to trial by
jury in a Territory, for offences against territorial {aws, is as far beyond
the reach of this court, as would be the same legislation by a State,
in 2 matter of municipal concernment.

Freta Point.

The act of Congress of March 2, 1867, with its supplement, the act
of March 23d, 1867, regarded as embodying the neans adopted
by Congress for establishing a State government in Mississippi,
VIOLATES NO PROVISION OF THE CONSTITUTION OF THE UNITED STATES.
The precise question, and the only one before the court, is

whether the act is unconstitutional, in authorizing a trial of the appel-
lant before & military tribunal, for a breach of the peace. No other
question arises upon this record. The validity of the Congressional
plan, in other respects, is not before the court. McCardle complains
that he is illegally imprisoned; a writ of habeas corpus is issued to
inquire into the fact; the authorities having him in custody bring
him into court, and set forth the cause und manner of his imprison-
ment; and the only question is, whether the provision in the recon-
struction act which authorizes his arrest and trial for this offence, in
this manner, is constitutional. If so, the appellant will be remanded.
If not, he will be released; but the validity of other provisions of
the act, not affecting the appellant’s rights, as presented by this
record, is not before the court, and I shall not discuss those provisions,
nor the general policy or political wisdom of the Congressional plan.
That is proper subject of debate in Congress, which has power to
change the system; is proper subject for discussion or declamation
on the stump, before the people, who have the power to change Con-
gress, and thus change the political policy of the government upon
this subject. But these are * purely political’’ questions, the dis-
cussion of which in this court, in private causes, has so frequently
been reprobated.

In all the arguments in this court in relation to the reconstruction
acts, so far as I have seen the report of them, and so far as I can
gather from the printed briefs and arguments filed in court, the
principal objection made to their validity is, that they authorize
citizens to be tried without a jury. And if we can overcome this
objection, in face of all the prejudices of our people in favor of such
trial in all cases, we do substantially answer every objection that can
be made to these acts. No objection that I have heard rests upon
better grounds, or is more likely to find favor with courts, or with
the people. Before proceeding to discuss this question, I must pay
my respects to—

THE MILLIGAN CASE.

It has been claimed in popular discussion that this decision shows
the opinion of five the judges of this court to be, that the reconstruc-
tion acts are unconstitutional. A very slight examination will set
this pretence at rest. Milligan applied to the Circuit Court of the
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United States for the district of Indiana for a writ of habeas corpus,
to obtain his release from alleged illegal imprisonment. The peti-
tioner filed with his petition the order for the commission, the charges
and specifications; the finding of the military tribunal against him;
the approval by the President of sentence of death which had been
passed upon him. The petitioner was a citizen of the United States
a citizen of Indiana, where he had resided for twenty years; the
State government of Indiana and the civil courts of the United States,
within that State, were in the unobstructed exercise of all their
powers; the State was not suffering invasion; had never been engaged
in rebellion; and was represented by Senators and Representatives
in Congress. The petitioner had been tried and convicted by a mil-
tary tribunal, of an offence punishable by the laws of the United
States in the courts of the Union, and these courts were open to try
him. The offences charged were capital; the punishment death.

¢ Milligan claimed hig discharge from custody by virtue of the act of Congress relating
to habeas corpus, and regulating judicial proeeedings in certain cases, approved March 3d,
1863."

THE DECISION.

This court decided (AND ALL THE JUDGES CONCURRED IN THE
DECISION) that no act of Congress authorized the trial of Milligan,
by a military tribunal, in the State of Indiana, on the charges made
against him; that his imprisonment under sentence of that tribunal
was illegal, and that he ought to be discharged. No act of Congress
was pronounced unconstitutional. On the question, what would
have been its effect, if Congress had passed n law providing for such
trial, (all the judges holding that Congress had not even attempted
to pass such an act,) five judges expressed an opinion that it would
have been void, and four, that it would have been valid.

THAT CASE HAS NO APPLICATION HERE.

What possible application can the decision or the opinion in that
case have npon this?

(1.) Indiana was in the Union. Mississippi is out.

(2.) Indiana had a State government. Mississippi has none.

(3.) Congress had passed no law authorizing the trial of Milligan
by military tribunal for inciting rebellion. Congress has passed a
law authoriziug such trial of McCardle for breach of the peace.

(4.) The offence charged against Milligan was triable in the United
States courts of Indiana. The offence charged against McCardle was
not triable in the United States Court of Mississippi.

(5.) Corgress recognized the State government of Indiana, and did
not pretend to be exercising the power in that State of forming a
State government. Congress has decided there is no State govern-
ment of Mississippi, and 1s in wilitary possession there, and actually
proceeding with the formation of a State government.

If there be even one essential element common to the Milligan and
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the McCardle cases, or one point in that opinion that precludes any
point made in defence of the reconstruction acts, I am unable to
erceive it. I shall, therefore, proceed to consider the constitu-
tionality of these acts, undisturbed by the ghost of Milligan.

I

There is no power given by the Constitution that is more unlimited,
or less trammeled with conditions, as to the manner of its exercise,
than this. There is no subject committed to the discretion of Con-
gress, as to which it would have been more difficult, at the time the
Constitution was adopted, to foresee and provide against the various
phases which the evil to be prevented might assume. One State,
corrupted by the intrigues of a foreign power, might attempt to
establish a monarchical form of government; another, from weariness
under the burthens of self-government, might abandon its State
organization altogether. As the precise form -in which the evil
might present itself could not be foreseen, so it would have been
folly to prescribe the precise treatment to be applied. The end was
pointed out, the power to secure that end vested in Congress; and
all else was left—necessarily had to be—to the discretion and judg-
ment of Congress.

Therefore Congress is not confined to any particular course of
proceeding. but may adopt any appropriate means to establish a
State government for Mississippi. The act in question embodies
the means Congress has adopted. This act has no reference to the
judicial power, proper, of the Union. Congress is here legislating
in regard to a special case committed to its management and
sovereign—that is unrestricted—discretion. Here, as in cases of
legislating for a Territory, it may, if it deem it expedient, provide
for the trial of offences by other tribunals than courts composed of
udges holding their offices for life: Here, as there, it may dispense
with jury trials in particular, or in all, cases. The act is designed,
as it shows on its face, for a special emergency. No permanent
government under the act is intended, or will be experienced, unless
the people of Mississippi prefer military to civil government, and
make the continuation of military rule necessary by thwarting the
efforts of Congress to establish civil government. The language of
Taney, C. J., Luther v. Borden, T How. 45, is dircctly applicable
here:

“Unquesticnably a military government, established as the permanent government of a
State, would not be a republican government,and it would be the duty of Congress to over-
throw it. But the law of Rhode Island evidently contemplated no such government. It

was intended merely for the crisis, and to meet the peril in which the sxisting government
was placed by the armed resistance to its authority.”

_ The United States enters upon the duty cast upon it by the rebel-
lion of the people of Mississippi, to aid the people in setting up a
Tepublican State government. Necessarily this requires time. Now,
the question is, while Congress is erecting civil government, provi-
ding for a constitution which shall ordain and establish a regular
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course of civil administration in courts of justice, with jury trials, and
all the otherusual safeguards of Iiberty, is it constitutional for Congress
to prescribe a summary method of dealing with disturbers of the pub.
lic peace and criminals? One of two things is certain; either such
provision must be made, until such time as a legal State government
can be putin operation; or, during that Aiafus of civil authority there
can be no protection for life or property. Coungress has said by the
act in question, *‘we will, as speedily as possible, establish a civil
government; but while we are accomplishing that desirable end, we
will provide, by the only means the nature of the case admits of, to
restrain murder, larceny, breach of the peace, and other crimes,
which by the usages of every State of this Union, and every Chris-
tian nation, are puniched in some way.”’

But McCardle gays: ““That is unconstitutional. I am entitled to
all the benefits of a civil government before you can establish one. [
am entitled to a jury trial before a court can be created to empannel
one. Or, failing in that, from the impossibility of the case, I am
entitled to murder my neighbor, or burn his house, or counsel resistance
to federal authority in the act of creating a State government, and
you cannot prevent it; because, (1) you cannot punish me in the
courts of the United States, as they have no jurisdiction of such
offences; and (2) you cannot, by military tribunal, for that is uncon-
stitutional.”’

If McCardle is released from imprisonment by this writ. this law
and logic will be established by the Court. This court, to sustain
McCardle’s case, must meet and take the responsibility of saying,
that if the people of a State destroy their State government, that,
even after the United States enters upou the task of reconstructing a
new State government, but before the necessary measnres can ripen
iuto consummation, and the newly created State government can be
organized and euter upon its duties, no murderers can be imprisoned.
no crime punished; and that if Congress attempts to protect the peo-
ple of such State by a military supervision, ad dnlerim, the courts of
the United States will interfere and release the prisoners held in mil-
itary custody. It may well be said, i the language of the great
Chiet Justice in the case I have so often quoted from:

©If the judicial power extends so far, the guarantee contained in the Constitution of the
United States, is a guarantee of anarchy and not of order.”

IL

But again, every body will admit, that if the United States is bound
by the Constitution to construct a state government for the people of
Mississippi, then it may do whatever is necessary to accomplish the
purpose. What is or 1s not uecessary, must be determined with
reference to the circumstances under which the power is to be exer:
cised. Before it became necessary for the United States to interfere
to set up a State government in Mississippi, society must have been 1D
a disorganized state, and possibly a portion of her people may not
feel like giving a cordial support to the proceedings of the United
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States in rebuilding the government which they have destroyed. It
may be that this ill feeling exists to such an extent that nothing short
of actual military cccupation of that State can enable the United
States to discharge this duty. It may be so bad, that it is absolutely
necessary to proclaim martial law there until such time as a civil
government may be organized. It may be thatreal danger exists of
armed rebellion and another civil war. It may be, in other words,
that it is absolutely necessary in order to set up such a government,
that Mr. McCardle should be compelled to desist from counseling
resistance to nattonal authority; and from denouncing the high mili-
tary officials of the United States, men bearing the brightest names
in our military history, as ‘‘satraps,’”” ‘‘autocrats,’”’ and ‘‘infamous,
cowardly, and abandoned villains.”’

T admit that the people of Mississippi should not be deprived of

the pleasure of reading such argumentative and philosophical produc-
tions as McCardle has indulged them with, unless it is absolutely
necessary. Butif it has come to a choice, whether the United States
shall execute its duty of creating a new State government there, by
the restraint of Mr. McCardle, and the suppression of his ‘‘elegant
English’”’ for a few days; or whether Mr. McCardle should publish
what he pleases, and the measures of the government be thereby
frustrated and rendered abortive; then, probably, the people of
Mississippi would, of the two, prefer a State government, to
McCardle’s newspaper. And what I maintain upon this point is,
that Congress is the proper body to determine whether it be neces-
sary to the accomplishment of this constitutional purpose, to lay
hands on McCardle; and that Congress having decided in the
affirmative, this court is bound by that decision—judicially compelled
toact upon the presumption that Congress has acted from a sense of
constitutional duty, and decided wisely.
. In De Camp v. Eveland 19 Barber 86, the court says: ‘“Every reasonable doubt is to go
in support of the action of the legisiature. They mey have acted unwisely, but it is not for
the courts to inquireinto the wisdom or expediency of their conduct. Itisa simple question
of power, which power is to be presumed, and unless clearly shown to be wanting, its exer-
cise, no matter how objectionable, is to be upheld.”

See also Baltimore v. State 15. Md. 376.

In passing upon a matter within its exclusive jurisdiction, Con-
gress has decided (by passing this luw) that the duty of creating a
State government for Mississippi cannot be performed without this
temporary exercise of military supervision.

Should this court, in this cause, decide that such military super-
vision cannot be exercised;

Then it would result from the decisions of both departments of
the government, the political and the judicial, each acting upon a
subject-matter as to which it is supreme;

That the United States caimot perform this duty at all;

And this under a Constitution which says ‘' the United States
shall’” perform it.

But fortunately the Constitution has not specified the precise means
to be employed. It has said it shall be done; and if there is but one
way to do it, and so Congress has determined, then the Constitution

says it shall be done that way; for it shall be done. 287



288

47

IIL
MARTIAL LAW.

It is claimed by some in declaiming against the reconstruction acts
that they amount to a declaration of ‘* martial law,”’ and that the
people of Mississippi are now being ruled by the arbitrary will of &
commanding general.

If this were a fact, I have already shown by the decisions of this
court:

1. In Insurance Company vs. Conter, 1 Peters, 546, that in legisla-
ting for the Territories—and the same principle applies here—*‘Con-
gress exercises the combined powers of the general and of a State
government;'’ and

2. In Luther vs. Borden, 7T How. 45. That in the proper case a State
may declare martial law: ‘‘ That if Rhode Island deemed the armed
opposition so formmidable, and so ramified throughout the State as to
require the use of its military force, and the declaration of martial
law, we see no ground upon which this court can question its
authority.”’

That this language was held in a cause originating in the Federal
Court for the district of Rhode Island.

3. I have shown by repeated decisions, that where a power is
lodged in the political depaytment to be exercised when the emer-
gency demanding it shall arise, that that department is the exclusive
judge of the existence of such emergency; and its determination
cannot be reviewed in the judicial courts.

From these premises, if it were true that Congress had declared
wartial law in Mississippi, where no State government exists, and
where the United States, as an incident to the performance of this
constitutional duty, is exercising the combined powers of the gene-
ral and a State government, 1 should claim that this court could not
interfere. That martial law may properly be proclaimed by Con-
gress when the existence of the government, or the exercise of its
legitimate powers depend upon it, and that if Congress had declared
it, this court could not review their action. The jurisdiction to
decide a question, involves the power to decide it, ‘‘right or wrong”
so far as power is concerned; and if this court could not review
the determination of Congress in a doubtful case, it could not
a case where Congress had clearly erred, or wantonly abused its
power. Such jurisdiction in this court would be purely appellate 1n
its nature; and no such power is given to this court over the purely
political proceedings of Congress. The appeal in such case is to
the people, not the courts; because the courts are bound to follow
the decision of the political department, and are precluded from
inquiring whether it be correct or not.

But for the purpose of showing that the act in question bears no
resemblance to a declaration of martial law, it is only necessary t0
inquire—

WHAT IS MARTIAL LAW ?

Military law and martial law, though distinct as fire and water

and sustaining about the same relation to each other, are spoken ©
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as though the terms were synonymous. Courts martial, whose prov-
ince it is to try ollences against military law only, and which ought
therefore to be called courts military, or in our idiom, military courts,
are popularly supposed from their name ‘‘ courts martial’’ to be
created for trying those offences which consist in resisting the mili-
tary orders of the commanding general during the continuance of
martial law. The very term *‘martial law’’ is itself a misnomer, and
calculated to mislead. The state of things intended when we speak
of martial law, being the suspension and temporary absence of all
law, civil or military; ard the substitution of the arbitrary will, the
absolute despotism or dictatorship of the commanding general. These
are unpalatable terms in a republican government; but if we are
ever to reach sound results, we must face unwelcome truths, and
employ language that conveys an exact as well as truthful meaning.

Martial law is the suspension for the time being of all constitutions
and civil laws, the closing of common law courts, and the forcible
inauguration of a new, temporary, arbitrary system of administering
justice; and is to be justified in a political sense, by the overwhelm-
ing necessities of the case.

It may be premised that martial law in England is regarded with
as great jealously as in this country.—Magna Charta, Sec. 39,
provides:

*No freeman shall be taken or imprisoned, disseized, or outlawed, or banished, or in any

way destroyed. nor will we pass upon him, nor will we send upon him, unless by the law-
ful judgment of his peers, or by the law of the land.”

The mutiny act of 1689, which has been re-enacted at every annual
sesgion of Parliament for more than one hundred and seventy-years,
contains the following declaration:

‘* Whereas no man may be forejudged of life or limb, or subjected to any kind of judg-

ment by martial law, or in any other manner than by the judgment of his peers, and accord-
ing to the known and established laws of this reaim,’’ &c.

It is impossible to conceive of any doctrine more ineradicably
engraven upon the constitution and civil policy of England than this
right of habeas corpus, and exemption of the subject from the
operation of martial law.

But notwitstanding this clear provision of the Magna Charta, as
often as it is necessary martial law is proclaimed. In the riots of
1780, after the mob had insulted the majesty of parliament, and
burned the residence of the Chief Justice, the king in council issued
his proclamation:

. ' We have therefore issued the most direct and effectual orders to all our officers, by an
Immediate cxertion of their utmost force, to suppress the same.’’

After which the Adjutant General issued orders to the army as
follows:

**In obedience to an order of the King in council, the military are to act without await-
ing the direction of the civil magistrate, and to use force for dispersing the illegal and
tumultucus assemblies of the people.”
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In the subsequent debates in parliament, the conduct of the King
was approved.

During the Irish Rebellion in 1798, Lord Camden, Lord Lieutenant
of Ireland, proclaimed martial law, which existed a year without any
legislative action; and after that, the Irish Parliament sanctioned the
act. In 1801, after the Union, this subject came to be discussed in
parliament; and a bill was introduced to continue martial law in
Ireland. In this debate, both those who approved and those who
opposed the bill, conceded the duty of the executive government to
proclaim martial law when necessary.

Sheridan, opposing the bill, said:

¢ Tn case of rebellion or invasion, His Majesty has, by virtue of his prerogative, a right
to martial law.”’

Lord Castelveagh, for the bill, said:

T perfectly understand that the prerogative of the crown authorizes those acting under
its authority to exercise martial law. I maintain that it is a constitutional mode for the
executive government to exercise martial law in the first instance,”’ etc. = & o

** The only circumstance in mind is whether, if the necessity exists, this is the proper
remedy? If it Le so, we ought not to take alarm at a departure from principle, which is
necessary for the preservation of the Constitution itself,”

Sir L. Parsons, opposing the bill, said:

‘‘ He thonght the measure unnecessary. The executive governmmeat could resort to mar-
tial law if it was necessary to suppress rebellion.”

Mr. Gray, opposing, said:

It was better that the executive government should resort to what has been called (he
thought not legally) its prerogative of proclaiming martial law. That was no prevogative
of the crown, but rather an act of power, sanctioned by necessity, martial law being a sns-
pension of the King's peace. But it was better that martial law should proceed from the
executive government, in urgent moments, than be the work ot the legislature on every
slight pretence.”’

In the rebellion of Ceylon in 1848, the governor proclaimed martial
law, and tried and executed many rebel=. His conduct was severely
criticised in Eugland upon the ground that it was nnnecessary; and
in an able review in the Quarterly, vol. 83, page 127, it is said:

‘¢ We shall define martial law to be the law of necessity or defence. The right which &
governor of a culony has to proclaim martial Iaw over his subj=cts, may be said to bear a
close analogy to the right which an individual, in absence of legal protection, has to slay
an assailant. It both cases the evil must be grave. In both cases all regular means of
defence must be exhausted, or beyond reach before the aggrieved party resorts to extremi-
ties. In both cases the burthen of proof lies on him who has veatured on such an expe-
dient, and if he fails to vindicate himself, he is liable to severe punishment.”

1 Hallam, Const. Hist., p. 240, says:

“There may indeed be times of pressing danger, when the conservation of all demands
a sacritice of the legal rights of a few; there may be circumstances that not only justify,
but compel, the temporary abandonment of constitutional forms. It his been useful for
all governments, duriug an actual rebellion, to proclaim martial law, or the suspension of
civil jurisdiction. Aud this anomaly, I must admit, is"very far from being less indispens-
able at such nnhappy seasons, in countries where. the ordinary mode of trial is by jurys
than where the right of decision rests in the judge.”

In a very able article in the 45th vol., Lond. Law Mag., p. 208,
the writer says:

** Topreserve the constitution from destruction by tyranny, the subject appeals to force ‘&Dd
armsin ohe case; to preserve the constitution from destruction by riot, rebellion, or insurrection,
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the executive appeals to force and arms in the other. Each case, it appears to us, is equally
jucapuble from the nature of it, of being limited, defined, or even stated a priori; the circum-
stance in which either right may arise cannot be told; necessity alone must determine. But
though the difficulty of defining martial law, or, what is much the same thing, of stating
when the right of proclaiming it arises, be insuperable, there is, we conceive, little diffi-
culty about explaining generally martial law to consist in the suspension of all other laws,
and of the rights springing out of them, and the application of force to the summary execu-
tion of whatever mieasures prudence and foresight, tempered by hnmanity and natural
equity, may dicate as indispensable for the safety of the State, and prevention of anarchy.
»" * But the power of declaring martial law cannot, we contend, be properly described as
a prerogutive of the crown, for that power arises wholly out of an overwhelming necessity
impossible to be met and coped with by other means, and for cases of such necessity no
rules or system can provide, nor in fact, with such does any jurisprudence pretend to deal.”

These quotations and the nature of things alike show, that the
right to proclaim martial law, is not a peculiarity of monarchy, a
prerogative of a King, but is the prerogative of all governments; and
the mere exercise of the right of self-defence and self-preserva-
tion, which i8 as necessary to one form of government as to another.

But we have seen a pretty clear instance of the exercise of martial
law by General Jackson, in New Orleans; and as that case was dwelt
upon in the argument of Luther vs. Borden, and is referred to in the
opinion of Mr. Justice Woodbury, who had previously participated
in the debates in the Senate on the sume subject, it may be well to
refer to the facts of that instance of martial law.

General Jackson was in command of Federal troops in a State
whose government was loyal to, and a member of the Union. He
first proclaimed martial law, and while it was in force, though after
the report of peace had reach the United States, the Louisiana
Guazette, a newspaper, printed in New Orleans, published a certain
article which called from the General a communication denying
its tiuth, which he sent by au aid-de-camp to the offending editor,
with a written order requiring its insertion in the next issue of the
paper, and concluding as follows:

**Henceforth, itis expected that no publication of the nature of that hereiu alluded to and
oensured, wili appear in any paper of the city, unless the editor shall have previously ascer=
tuined its correctness, and gained permission for its insertion from the proper source.”

During this state of things, Frenchmen attempted to elude the
General’s grasp,under so-called protections from the French consul at
New Orleans; und Jackson issued an order requiring all unnaturalized
Frenchmen, together with the French consul, to leave New Orleans
within three days, and not to return to within one hundred and twenty
miles of the city, until the news of the ratification of peace should be
officially published. This order was thought by some to be -‘out-
side the Constitution,’”” and they protested against it in article in the
Louisiana Courier, another newspaper of the city. Thereupon Jack-
son ordered the editor of that paper to headquarters, and compel-
led him to disclose the name of the writer, Louallier; and then Jack-
fon sent a file of soldiers to arrest Louallier. Louallier applied to
Judge Hall of the United States Court for a writ of habeas corpus.

ThLe officer came to serve it, and Jackson being informed of what
had taken place, rushed to meet the officer, seized the writ of habeas
torpus from his hand aud detained it; and immediatly ordered
Judge Hall to be arrested, and he was imprisoned in the saufe room
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with the French expounder of the doctrine that the Constitution
provides for all the exigencies of war.

After martial law was withdrawn from New Orleans, Judge Hall
called General Jackson to his bar and fined him one thousand dol-
lars for saving New Orleans a little too vigorously from the touch of
the invader.

Upon this occasion Jackson delivered a long paper in his defence
over his own signature, fully justifying his conduct, which fills eleven
columns of Niles’ Register, (8 Niles’ Register, 245.) One paragraph
will give a an idea of the paper:

‘¢ A writ of habeas corpus was directed for his (Louallier’s) enlargement. The very case
which had been foreseen, the very contingency on which martial law was intended to
operate, had now occurred. The civil magistrate seemed to think it his duty to enforce
the enjoyment of civil rights, although the consequences which have been described would
probably result. An unbending sense of what he seemed to think the conduct which his
station required, might bave induced him to order the liberation of the prisoner. This,
under the respondent’s sense of duty would have produced a conflict which it was his wish
to avoid. No other course remained then, but to enforce the principles which he had laid
down as his guide, and to suspend the exercise of this judicial power whenever it inter-
fered with the necessary means of defence. The only effectual way to do this was to place
the Judge in a situation in which his interference could not counteract the measures of de-
fence, or give confidence to the mutinous disposition that had shown itself in so alarming
a degree. Merely to have disobeyed the writ would have increased the evil, bnt to have
obeyed it was wholly repugnant to the respondent’s idea of tha public safety and to his
own sense of duty. The judge was therefore confiried and removed beyond the lines of
defence.”’

Snbsequently, and after Gen. Jackson had been President, and had
retired to private life, a bill was introduced into Congress to refund
the fine, upen the ground that the conduct of Jackson had been per-
fectly proper; and this led to a debate by most of the statesmen of
that day upon the very point now under discussion,

Robert J. Walker, in the Serate, submitted a report upon this
subject, in which he said:

“The law which justified this act, was the great law of necessity; it was the law of self-

defence. This great law of necessity—of defence of self, of home, and of country—never
was designed to be abrogated by any statute, or by any constitution.”

Mr. Payne, of Alabama, speaking upon this subject, said:

«+ T shall not contend that the Constitution or laws of the United States authorize the
declaration of martial law by any authority whatever ; on the contrary, it is unknown to
the Constitution or laws.”’

And speaking of the argument that if the Constitution did not au-
thorize it, the general ought not to declare martial law, he says :

« Who could tolerate this idea? An Arnold might, but no patriotic American conld.
It may be asked upon what principle a commander can declare martial law, when it is
conceded that the Constitution or laws afford him no authority to do so? I answer, upon
that principle of self defence which rises paramount to all written laws; and the justifica-
tion of the officer who assumes the responsibility of acting upon that principle, must rest
upon Lhe necessity of the cage.”

Mr. Livingston, in a written document submitted by Jackson to

the court as a part of his defense, gave his opinion as follows :

« On the nature and effect of the proclamation of martial law by Major General Jackson,
my ovinion is, that such proclamation is unknown to the Constitution and laws of the
United States ; that it is to be justified only by the necessities of the case,”” &e.
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The legislatures of several of the States, instructed their Senators,
and requested their representatives to vote for the repayment of this
fine with costs and interest. The legislature of New York prefaced
their resolutions as follows @

¢« Whereas, the salutary energy of General Jackson at New Orleans, during the cam-
paign of 1814 and 1815, has repeatedly received the approbation of the American people.
And, whereas, Congress, on the 15th day of February, 1815, voted thanks to that illust-
trious citizen for his gallantry at New Orleans, and directed a gold medal to be struck and
presented to him in testimony of the high sense entertained by Congress of events so mem-
orable and services 0 eminent:

Levi Woodbury,equally eminent as a jurist and statesman, speak-
ing in the Senate upon the question whether martial law was prop-
erly continued after reports reached Jackson of the ratification of
peace, said :

« Ty would be conceded at once, that this question was not to be argued technically, by
special pleading; for technically speaking, there was perhaps no constitutional authority
for declaring martial law in the way it had been done. The necessity, the expediency, the
moral obligation would be allowed sufficient authority,”” &c.

While this matter was before Congress, General Jackson wrote a
letter to Mr. Linn, which was read by him in the Senate, in which
Jackson says :

«¢Tt is not the amount of the fine that is important to me; but it is the fact that it was
imposed for reasons that were not well founded, and for the exercise of an authority which
was necessary to the successful defence of New Otleans. @ @ 1n this point of view,
it seems to me that the country is interested in the passage of the bill; for exigencies like
those which existed at New Orleans may again arise ; and a commanding general ought
not to be deterrcd from taking the necessary responsibility from the reflection that it is in
the power of a viudictive judge to impair his private fortune, and place a stain upon his
character which cannot be removed.”

Mr. Douglas made his first great speech in Congrees upon this
subject ; and General Jackson subsequently, in a perzonal interview,
thanking Mr. Douglas for the complete justification he had made of
his conduct, said :

«I never could understand how it was that the performance of a solemn duty to my
countiy—a duty which, if T had neglected, would have made mea traitor in the sight of
God and man—could properly be pronounced a violation of the Constitution.”

After mature consideration, Congress repaid the fine imposed upon
Jackson; and thus vindicated him from all censure for saving his
country ; and sanctioned in advance, the conduct of any President or
commander who, under like necessity, shall take the responsibility
of conducting a military compaign with sufficient disregard of the
usages of peace, to make it successful.

It was with reference to this exercise of martial law, that this court
decided that if a State deems it necessary to declare martial law, this
court cannot prevent it.

But is it not a ‘‘monstrous exaggeration,’’ to liken this act of March
2, 1867, to a declaration of martial law. The writ of habeas corpus
is not suspended in Missiseippi; we are now arguing the merits of a
cause commenced by that writ. The federal courts are not closed
in that State, and every citizen is entitled to appeal to them for all
the relief that such courts can afford in any State of the Union. The
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civil law is not interfered with by this act in a single particular, If
this act were to be repealed to-morrow, what right would McQCardlg
enjoy that iie does not now, except the exemption from all control iy
the commission of crimes? The people have no local government
whatever; so Congress has decided, and this court is bound to follow
that decision. In this state of things, a military government in the
hands of the gallant officers of our army,under the supervision of the
Secretary of War and the President, is better than no government;
is the best Congress can give them, until it can construct a better
one, which it is new engaged in doing. Impossibilities must not be
expected from Congress. It cannot speak a government into exis-
tence; it must employ the necessary means to accomplish the end,
and must have time for these means to be employed. 1Isita great
streteh of the imagination to suppose that maintaining the publie
peace is a necessary means, an indispensable condition, to the forma.
tion of a civil government ? Governments are institited amoung men,
first of all, to preserve order. Tranquillity is indispensable to the
perfect exercise of any of the powers of civil government. Buat in
no case would it seem to be more necessary than when the United
States is calling the loyal people of a State to deliberate upon the for-
mation of a State government. And to deny that Congress may pre-
serve order by the only means in its power to employ, is to deny
what this e urt has uniformly decided, that the grant of a power
confers all the powers necessary to its exercise,as a part of the grant
of the power. The interference of the United States with the local
concerns of the State in all such cases, must necessarily be in the
military form, until it can establish a civil government. This govern-
ment cannot go into a federal court and ask tor the appointment of a
receiver of a State, or of the people of a State. Congress must direct
the methods, manner and extent of supervision necessary to accom-
plizh the end, and the laws enacted for that purpose must be admin-
istered by military authority ad inferim, or not be enforced at all.
Congress in this case has passed laws, and they are being executed
in the only possible way. And if this court can interfere with their
exscution, it must be npon the ground that it has a constitutional
right to restrain the exercise of the constitutional powers of Congress;
which is absurd as a legal proposition, and in its practical operation
is destructive of all government.

SIXTH POINT.

That, inasmuch as Congress entered upon the prosecution of war
against the South in 1861, this court is and will be judicially bound
to recognize war as still existing, until Congress shall declare it
to be terminated; and that the Acts in gquestion may be defended
as an exercise of belligerent rights.

All will concede that, by the Constitution, Congress has the sole
power of the government to make war. If Congress may make war,
1t has the power to prosecute it as long as it pleases, answerable only
to the people, politically, for an abuse of the power. When war
once exists between independent nations, with or without formal decla-
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ration, the judicial courts of both governments presume the same
state of things to exist, until treaty of peace is concluded. It may be
that after a particular battle, the defeat of one party has been so
overwhelming, that all the world may believe it can raise no other
army,or make further resistance. Yet the state of war exists de jure,
until treaty of peace be concluded, or the exercise of belligerent
rights be totally discontinued.
Puffendorf, book 8, chap. 6, sec. 20, says:

«To give the conqueror a right of propriety that will hold good against the conquered,
there must of necessity be a pacification and agreement between both the parties, otherwise
the right is supposed to continne in the old proprietor, and twhenever he is strong enaugh he
may justly struggle to recover it."”’

When a rebellion proceeds so far and assumes such magnitude and
importance as to become recognized war, authorizing the government
to exercise belligerent rights, (as this court unanimously decided in
the prize cases, 2 Black’s Reports, was the case with this rebellion,)
the government has the right to prosecute the war until the rebellion
is not merely checked, but suppressed and extirpated. This is the
right of every government—no matter what may be its internal struc-
ture—whether it be a republic, a monarchy, or an absolute despo-
tism; and it follows that the government is the sole judge of the time
when this end, the extirpation of rebellion, has been accomplished.
Rebels cannot settle the question for themselves. When they have
aroused the government, and compelled it to put on its armor, they
have invoked a spirit that

“« Will not down, at their bidding.”’

Rebels may say wlien a war shall begin; the government must say
when it shall end.  This power belongs to every government; but
descending from the general principle to its particular application, to
determine what man, or body of men, shall settle this question for
a government, we must examine its constitutional structure. In
England the King—in the United States the Congress, subject to the
veto power of the President—has this exclusive power; because in one
case the King,and in the other the Congress, possesses the power of
the nation to make war, and that embraces the power to conclude
peace. How far a nation may press its advautages against a defeated
enemy, or to what extent and with what severity a victorious govern-
ment may cripple and subdue the power of its rebellious subjects,
after war has once commenced, are questions addressed in every
country exclusively to the wisdom of the political—the war making—
power of the government. And the judicial tribunals are bound to
follow, acquiesce iu, and enforce the decision of the political power.

Suppose ihat every judge on this bench had been of opinion that
the battle o Antietam had so completely broken the power of the
rebellion that further prosecution ot the war on the part of the gov-
ernment was unnecessary, and therefore inhuman and wicked; but
that Congress,thinking differently, had refused to recall our armies—
could this court have interfered? Or could it have decided that war
no longer existed ? Now change the case, and suppose that every
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member of Congress had entertained the same opinion as the judges,
and that such had been the fact, and yet Congress had refused to
withdraw the army or desist from military operations, is it not mani.
fest that the only difference between the two cases is, that in oue
Congress would have acted in good faith, and in the other, oppres.
sively and vindictively ? Could this court interfere in one case more
than the other ? In either case Congress would have been exercising
an undoubted constitutional power—in one instance properly, in the
the other wickedly, exercising it. But if the power to make waris
vested in Congress, not in this court, then it is certain that this court
cannot declare peace, while Congress isprosecuting war. Sucha power
in this court, even in cases where Congress was abusing its power to
such an extent as to arouse the indignation of the world, would be
an appellate, supervisory power over Congress in ils exclusive sphere ;
and there would be an end of the separation and distribution of
powers among three co-ordinate departments of the government,
which is the corner-stone, the very foundation of the Constitution.

To come to a later day in the history of the war—the surrender of
the rebel armies to the army of the Union. Is it not manifest that
here, as after the battle of Antietam, it was a matter exclusively
within the discretion and power of Congress to determine whether
military operations should cease—could be suspended with safety to
the nation; or whether the war should be prosecuted to the reduc-
tion of towns, the wasting of private property, or the extermiua-
tion of the conquered rebels ?

Suppose Congress had then directed the army to advance, to slay
every man found with arms in his hands or in his house, and to
destroy every considerable city in all the rebel States. It will be
said this would have been monstrous. devilish. All the nations of the
earth would have risen in arms, in the interests of a conmon huinan-
ity, to prevent it. That may be. But could this court have issued
an injunction to save any cittzen’s house in Charleston from destruc-
tion? I am discussing a question of power, not the propriety of its
exercise. Chatham drew the proper distinction when he said to the
Lords : **I admit your power to tax the colonies, but I deny the
wisdom of it.”’

In the argument of Elphinstone v. Bedreechund, in Privy Council,
1 Knapp’s Reports, 351, which involved the legality of seizures
made after it was claimed the war was at an end; the country con-
quered and the people made British subjects. The Attorney General,
Sir J. Scarlett, said:

¢ When the success of a commander of an army enables him to take military occupa-
tion of a couniry, he may either deliver it up to the ravages of his soldiery, if he is
cruelly disposed ; or, may place commissioners in it to preserve tranquility, until final
arrangements are made respecting it; and in the latter case it is very advisable to allow
the usnal courts of justice, that existed in the country before theinvasion, to continue their
jurisdiction upon such subjects as the commissioners may not think proper to reserve for
the consideration of the comwmander ; but this does not deprive that commander of his
power, or free the country from military government. In the present case, when the
Peishwa had been driven away from Poonah, althqugh that city was taken possession of

by the British forces, other places still remained under his dominion, and it was the object
therefore of the British commander to cover by & military force the greatest extent of
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country he could. and to indnce the inhabitants to submit to the British arms. For this
purpose Lord Hastings, who was the genenal-in-chief of the army, as well as vested with
the supreme government of India, appointed Mr Elphinstone, a commissioner for the pro-
visional sadministration of the country during the time that it was occupied by Ris Majesty's
forces. The country was under a military uvccupation in every sense of the word during
the continuance of Mr. Elphinstone’s commission, nutwithstanding the existence of the
ancient tribunals of justice for certain purposes, and the muncipal courts at Bombay ought
not, therefore, to have entertained any suit of this kind. (For the recovery of property
seized by the order of the military ) If it had been the policy of the British government
to have accepted the submission of Bajee Row, and to have replaced him on his throne,
upon his making such sacrifices of treasure, or such a cession of dominion, as they might
have though fit to exact, could it have been contended, that what was done in the
interval by the commissioner in the execution of the orders of Lord Hastings, or in the
exewcise of his discretion, would have been the subject of jurisdiction in the civil courts at
Bombay ! Had Mr. Elphinstone in pursuance of instructions from the govenor general
seized Gokla, or any otber chief who was adhering to the Peishwa, can it be held that the
chief could have brought an action against him for assault and imprisonment? And yet
such conclusions appear inevitable from the premises on the other side."”

This was the prevailing argument in the case. The opinion which
is very short, is as follows:

Lord Tenterden : We think the proper character of the transaction was that of hostile
seizure made, if not flagrante yet nondum cessante bello, regard being had both to the time,
the place, and the person ; and consequently that the municipal court had no jurisdiction
to adjudge upon the subject; but that if anything was.done amiss, recourse could only be
bad to the government for redress., We shall, therefore, recommend it to His Majesty to
reverze the judgment.’’

The fact is, and it is a fact which,in the present temper of Congress
and the people, the south would be wise not to press too distinctly
upon the public thought, that this government conquered the south—
conquered its territory, its men, its women and children, and every-
thing that pertained to either. In contempt of the Great Master’s
solemn warning, ‘* All they that take the sword shall perish with the
sword,”’ the south kindled the fires of civil war. In that desperate
venture they staked everything—their lives, their property, their
civil and constitutional rights. They lost, and were at the mercy of
Congress. It was for Congress, not for them, nor for this court, to
decide to what extent the chastisement of war, which they had in-
voked, should be inflicted.

This not being the place to enter into any popular and merely
political discussion of the magnanimity or wisdom of the course
taken by Congress after the surrender of the rebel armies, it only
remains to enquire: What has Congress done?

And first: Congress has nof declared the war to be ended.

After the surrender of the rebel armies, in the spring of 1865,
Congress did not meet until December. In the meantime the Presi-
dent had inaugurated measures with a view to the organization of
governments,to be readmitted by Congress to full communion as Stafes
of the Union. Congress apparently awaited the result of the pro-
ceedings commenced in that behalf by the President; and had the
people of the south complied, in good faith, with the President’s
proclamations, Congress might have admitted the governments so
formed, and thus have settled the whole matter. But such was not
the case, It is believed that, in no instance, was the President’s
plan executed by the people of those States. The persistent and
contumacious disregard of the known wishes of the President, might
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well be regarded by Congress as evidence of a continuing spirit of
rebellion; and that it was not resented by the President himself,
proves him to be the most forbearing and patient of men.

Take the case of South Carvolina: The President’s proclamation,
appointing B. F. Perry, provisional governor, before quoted, page 8,
required the governor, ‘‘at the earliest practicable period, to pre-
gcribe such rules and regulations as may be necessary and proper for
convening a conveuntion, composed of delegates to be chosen by that
portion of the people of said State, who are loyal to the United
States, and no others, for the purpose of altering or amending the
constitution thereof; and with authority to exercise, within the limits
of said State, all the powers necessary and proper to enable such
loyal people of the State of South Carolina, to restore said State to
its constitutional relations to the federal government, and to present
such a republican form of State government as will entitie the State
to the guarantee of the United States therefor, and its people to pro-
tection by the United States against invasion, iusurrection and
domestic violence: Provided, that in any election that may be here-
after held for choosing delegates to any State convention, as afore-
said, no person ehall be qualified as an elector, or shall be eligible as
a member of such convention, unless he shall have previously taken
the oath of amnesty, as set forth in the President’s proclamation of
May 29, A. D. 1865, and isa voter qualified by the coustitution and
laws of the Siate of, &c.”’

After which, Governor Perry commenced his duties, with oficial
reqularity, by demanding stationery and drawing a quarter’s salary
in advance, before leaving Washington, which was furnished and paid
by the War Department, ‘‘as an expense, incident to the suppression of
the rebellion;’ as appears from the following correspondence:

WiLLARD'S HOTEL, July 21, 1865.

DEAR Sir: I desire to know what provision has been made for defraying the expenses of
the provisional government in South Carolina; likewise whether I am allowed a private
secretary and his compensation ; also as to stationery, blanks, &ec.

In your comuunication to me enclosing niy commission, you state that I am to receive &
salary of $3,000, and may draw for the same on yonr department monthly or quarterly. As
we have no money in South Carolina at this time, it would be a very great accommodation
to me to allow me to draw a quarter salary at this timé. If this can be doune and you will
send me a draft for the same, you will very much oblige me.

I would like to have as full instructions frum you as to my duties as you can give. Ihave
already issued my groc.lama.tion ordering an election for members of the convention, first
Monday in September, and I can assure you that South Carolina will cheerfully take her
position in the Union again as soon as Congress meets; she will have her senators and repre-
sentatives there, with her new constitution abolishing slavery, giving the election of governor
and presidential electors to the people, and abolishing the odious parish representation which
has been the cause of all our troubles,

I am, with great respect and esteem, yours truly, &c.,
B. F. PERRY.

Hon. WiLLIAM H. SEWARD, Secretary of State.

DEPARTMENT OF STATE,
Washington, July 22, 1865.
Sir: I have received your letter of yesterday, and trust that the favorable anticipations
which it expresses in regard to the reorganization of the State of South Carolina will be
realized.
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The inevitable and indispensable charges attending the measure, including your salary as
rovisional governor, will be paid by the War Department as an expense inciden! to the sup-
ression of the rebellion. You will, consequently, frame and submit to that department an

estimate of those expenses, in order that the necessary arrangements for defraying them may
made.
be I am, sir, your obedient servant,
WILLIAM H. SEWARD.
His Excellency B, F. PERRY,
Provisional Governor of South Carolina, now in Washington.

Senate Ex. Doc., 1 Sess. 39 Cong. p, 112, 113.

It will thus be seen that the State government which was to be
formed by these proceedings was regarded as a means towards the
suppression of the rebellion ; in other words, a measure closely re-
sembling the exercise of a belligerent power on the part of this gov-
ernment.

On the 31st of October, 1865, Governor Perry transmitted to the
President a copy of the journal of the constitutional convention, and
of the constitution it had framed for the State of South Carolina, and
afterwards, November 4th, telegraphed to the President certain ex-
plaaations which have never been communicated to Congress.

On the 6th of November, 1865, Mr. Seward, Secretary of State,
telegraphed to Governor Perry, among other things, as follows:

** Your dispatch, to the President, of November 4, has been received. He is not entirely
satisfied with the explanations it contains. He deems necessary the passage of adequate
ordinances, declaring that all insurrectionary proceedings in the State were unlawful and
void ab initio.

o -] ] o o o o o -] o

¢* The objection which you mention to the last clause of the constitutional amendment

(of the Constitution of the United States) is regarded as querulous and unreasonable,

because that clause is really restraining in its effect, instead of cnlarging the powers of

Congiess. The President considers the acceptance of the amendment by South Carolina
a8 indispensable to a restoration of her relations with the other States of the Union.”’

On the 10th of November, 1865, the Secretary of State telegraphed
to Governor Perry, as follows:

[Telegram. ]
His Excellency B. F. PERRY,
Provisional Governor of Souwth Carolina:

W ASHINGTON, November 10, 1865,

Your letter of the 4th instant is just now received. While much has been done in South
Carolina that is conducive to peace and restoration, the President still thinks that it is impos-
sible to anticipate events. He expects, therefore, that you will continue to exercise the duties
heretofore devolved upon you as provisional governor of South Carolina, until you shall be
relieved by his order. He observes with regret that neither the convention nor the State
legislature has pronounced debts and obligations contracted in the name of the State for
unconstitutional and even rebellious purposes to be void. He equally regrets that the State
seems to decline the congressional amendment of the Constitution of the United States abol-
ishing slavery . I telegraphed to you yesterday on the latter point, as follows: **The Presi-
dent directs me to write to you that an early adoption of the congressional amendment of the
Constitution of the Uniteg States abolishing slavery by the South Carolina legislaturo is
deemed peculisrly important and especially desirable with reference to the general situation
of the Union.”

I have now only to say that the President’s opinions before expressed remain unchanged.

WILLIAM H. SEWARD
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On the 17th of November, 1865, Governor Perry transmitted to
the Secretary of State information of the manner, in which South
Carolina had complied with ‘‘the indispensable condition’’ to her
restoration to the Union, as follows:

GREENVILLE, S. C., November 17, 1865,

DEAR S1r: I have the honor of enclosing to you the adoption of the congressional amend.
ment of the federal Constitution, abolishing slavery by the legislature of South Carolina.
I am, with great respect, &ec.,
B. F. PERRY.

Hon. W. H. SEWARD,
Secretary of State.

Whereas, the Congress of the United States, by joint resolution approved on the first day
of February, Anno Domini 1865, proposed an amendment to the Constitution of the United
States for the ratification of the legislatures of the several States, which amendment is in the
following words, to wit:

ARTICLE XIII._Neither slavery nor involuntary servitude, exceptas a unishment for
crime, whereof the party shall have been duly convicted, shall exist within the limits of the
United States or any place subject to their jurisdiction.

SECTION 2. Congress shall have power to enforce this article by appropriate legislation.

1. Resolved therefore by the senate and house of representatives of the general assembly of the
State of Soutk Carolina in general assembly met, and by authority of the same, That the afore-
saidprososed amendment of the Constitution of the United States be, and the same is hereby,
accepted, snd adopted and ratified by this State.

2." Resolved, That a certified copy of the foregoing preamble and resolution be forwarded
by his excellency the provisional governor to the President of the United States, and also to
the Secrrtary of State of the United States.

3. Resolved, That any attempt by Congress towards legislating upon the political status
of former slaves, or their civil relations, would be contrary to the Constitution of the United
States as it now is, or as it would be altered by the proposed amendment, in conflict with the
policy of the President, declared in his amnesty proclamation, and with the restoration of
that harmony upon which depend the vital interests of the American Union.

IN THE SENATE, Columbia, 8. C., Novembecr 13, 1865.
I hereby certify that the foregoing is a correct copy of resolutious this day passed by
both houses of the general assembly.
WM. E. MARTIN.
Clerk of the Senate.
The words ““limits of the” ate erroneously inserted in the fifth line of the Article XIII a8

copied in the above.
WM. E. MARTIN.
Clerk of the Senate.

No more satisfactory evidence could be given of the determination
of South Carolina not to comply with the President’s demands, or to
do so, with such reservations and qualifications as would render her
compliance seeming, but not real. The first section of the amend-
ment submitted provides, that slavery shall not exist within the
limits of the United States; the second, that Congress shall have
power to enforce this provision 'by adequate legislation. The con-
vention says, that it adopts and ratifies this amendment; but this
ratification is accompanied with a reservation, forming indeed a part
of the ratification itself, to the effect ‘‘that any attempt by Congress
towards legislating upon the political status of former slaves, or thelr
civil relations would be’’ uuconstitutional. That is, the convention
ratifies and annuls the proposed-amendment by the same act.

November 20th, 1865, Mr. Seward telegraphed to Governor Perry,
among other things, as follows:

*“The President trusts that she (South Carolina) will lose no time
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in making an effective organic declaration, disavowing all debts and
obligations created or assumed in her name or behalf, in aid of the
rebellion. The President awaits further events in South Carolina
with deep interest.”

The reply to this telegram is one of the grimmest jokes in political
history. The convention which had been called by direction of the
President, to form a constitution for admission ‘‘back into the Union,”’
Governor Perry, the President’s agent in this bebalf, regards as a
pestilential infliction, *‘a revolutionary body,’”’ the immediate disso-
lution of which is indispensable to the well being of South Carolina.
The mourntul remonstrance of the President, and his supplicatory
appeal to Governor Perry to induce the State legislature to do what
ought to have been, but was not, done by his *‘‘revolutionary” con-
vention, together with Governor Perry’s information to the President
that it was both inexpedient and impossible, that the State govern-
ment was fully organized, and could not be bothered with such trifles,
is subjoined.

[Telegram. ]
¢ CoLuMBIA, November 27, 1865,
“ Hon. W. H. SEWARD :

“ Your telegram of the 20th instant was not received in due time, owing to my absence
from Columbia. The convention having been dissolved, it is impracticable to enact any
oiganic law in regard to the war debt. That debt is very small, as the expenditures of
Bouth Carolina were re-imbursed by the confederate government. The debt is so mixed up
with the ordinary expenses of the State that it cannot be separated. In South Carolina all
were guilty of aiding the rebellion, and no one can complain of being taxed to pay the
trifling debt incurred by his own account in perfect good faith. The convention did all
that the President advised to be done, and I though tit wrong to keep a revolutionary body
in existence, and advised their immediate dissolution, which was doue. There is now no
power in the legislature to repudiate the debt, if it were possible to separate it from the
other debts of the State. Even then it would fall on widows and orphans, whose estates
were invested in it for safety.

¢ B. F. PERRY,
‘‘ Provisional Governor.”

‘“DEPARTMENT OF STATE,
¢t Washington, November 30, 1865.

“‘Str: 1 have the honor to acknowledge the receipt of your telegram of the 27th instant,
informing me that, as the convention had been dissolved, it was impossible to adopt the
President’s suggestion to repudiate the insurgent debt, and to inform yon that, while the
objections which you urge to the adoption of that proceeding, are of a serious nature, the
President cannot refrain from awaiting with interest an official expression upon that sub-
ject from the legislature.

‘I have the honor to be, sir,
‘“Your obedient servant,
“WILLIAM H. SEWARD.

‘‘His Excellency B. F. Perry,

“ Provisional Governor of the State of South Carolina, Columbia,"

So too, the people of Georgia notwithstanding the President’s pro-
clamation, filled their convention with unpardoned rebels, who were
rendered competent to sit by pardons granted by the President,
after the convention assembled. The State Department, on the 17th
of October, 1865, wrote to James Johnson, Provisional Governor of
Georgia, to forward to that department a list of the members of the
convention who ought' to be pardoned before they could act. And on
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the 25th of October, 1865, the department wrote Governor Johnson
thanking him for his prompt compliance with that request.

It is notorious, and matter of history, that the conventions in all the
rebel States, were largely composed of unpardoned rebels, and their
proceedings in many respects, were such as might have been expected
from conventions so constituted, and it is not surprising that Con-
gress did not regard their productions with great favor.

As showing the universal understanding of the public men of the
south,as well as of the executive department of this government, that
the governments formed in the rebel States must be admitted by
Coungress, and would possess no validity until so admitted, the follow-
ing correspondence is quoted:

GREENVILLE, 8. C., August 28, 1865,

MY DEAR SIR: T desire to be instructed as to my duty after the State Convention of South
Carolina shall have framed a constitution abolishing slavery and popularizing the organic
laws of the State. It is probable that the Convention will provide for the election of mem-
bers of the legislature and the election of governor by the people on the second Monday in
October. When these elections have tauken place, is it my duty to conveune this new legis-
lature. as provisional governor, or are my fuuctions at au end when the new State govern-
ment is organized? How long shall I coutinue to act as provisional governor? Do my
Sunctions continue until the State 1s admitted back into the Union?

“ As soonl as the niembers of the legislature are elected it will be necessary for them to
assemble, in order to provide for the election of members of Congress, Shall the uew gov-
ernor of the State qualify and call the legislature together? If so, can I act any longer ag
provisional governor? If I do, what are my duties ?

* Our governors have always been inaugurated while the legislature was in session. If
this coutinnes, it would be proper for me to convene the legislature, and act as governor
until the newly elected governor was inaugurated. But even then do my functions cease
before the Stote is restovedto the Union 2  And how can the provisional governor and newly
elected State governor act together.

“T hope, my dear sir, you will give me full and definite instructions in reference to these
matters. Direct your coinmunications to me in Columbia, where my headquarters will be
after the 7th of September.

“Yours, truly, &c.,
-‘B. F. PERRY.

“Hon. WrLLiam H, SEwarp,

“Secretary of State.”

¢*DEPARTMENT OF STATE,
¢ Washington, September 29, 1865.

#S1r: I have had the honor to receive, and I have submitted to the President, your
letter of August 28, in which you state :

s ] desire to be instructed as to my duty after the State convention of South Carolina
shall have fornied a State constitution abolishing slavery and-popularizing the organic laws
of the State. 1t is probable that the conveution will provide for the election of members
of the legislalure and the election of governor by the people on the second Monday in
October.’

¢ And in which you solicit answers to the questions—

« +When these elections have taken place, is it my duty to convene this new legislature,
as provisional governor, or are my functions at an end when the new State government 13
organized ? How long shiall T continue to act as provisicnal governor? Do my functions
continue till the Stute is admitited back into the Union?’

“Iu reply, 1 have the honor to inform you that the President does not think it now
necessary to anticipate events. He will expect you to report proccedings and events a8
they occur in South Carolina, carefully and freely, for the information of this go»‘erllment-
In any case, you will continue to cxercise the functions heretofore vested in you by the President
until you skall be reticved from that duty by his express orders to that effect.

* Congratulating you upon the favorable aspect of events in your State, I have the honot
to be your obedicnt servant,

¢ WILLIAM H. SEWARD.
¢+ His Excellency B. F. PErry,
“ Provisional Governor of South Carolina, Columbia.”
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{Telegram.}
Jacksox, Miss., July 21, 1865.
Hon. W. H. SBEWARD, Secretary of State :

A negro was murdered by a white man, neither of them belonging to or connected with
the army. 'The criine is punishable, under our law, with death, as any other murder. The
accused is in military custody, in Vicksburg. General Slocum refuses to obey a writ of
habeas corpus issued by a judge competent to issue, but claims the right to try him by
wilitary authority. If this be triable by military authority, why not all other crimes, and what 18
the use of civil government 2 The record will be sent on.

W. L. SHARKEY,

Provisional Governor.

This presented the question of the nature of these provisional
governments very distinctly to the executive mind. The question
put by Governor Sharkey sounded the depthsof the whole matter.
The reply was as follows:

¢ [Telegram.]
¢ WasHiNoToN, July 24, 1865.

¢ W. L. SHARKEY,
Provisional Governor of Mississirpi, Jackson:

¢ Your telegram of the 21st has been received. The President sees no reason to inter-
fere with General Slocum’s proceedings. The government of the State will be provisional
only, until the civil authorities shall be restored, witk the approval of Congress. Mean-
while, military authority cannot be withdrawn.
¢« WILLIAM H. SEWARD.”

Again, after the inauguration of the governor elected under the
Presidential government:

¢ EXECUTIVE OFFICE,
Jackson, Miss., Oct. 19, 1865.

Sig : T have the honor to inform you that Benjamin G. Humphreys, who was elected to
the office of Governor of the State, at the late election, has been duly installed into office,
and that all the other State officers have been duly qualified. The civil constitutional
government of the State is now complete, and the legislature is in session.

Very respectfully, your obedient servant,
W. L. SHARKEY,

Lale Provisional Governor.’’

Replied to as follows :
(Telegram.)
¢ WASHINGTON, November 3, 1865.
Your letter of the 19th ultimo has been received. It is the expectation of the Presi-
dent that you will continue your functions as Provisional Governor until further notice
from this department.
WILLIAM H. SEWARD.

His Excellency WiLLiam L. SHARKEY,
Provisional Governor of Mississippi, Jackson,"

So matters stood until March 6, 1866, when the President, in com-
pliance with the resolutions of the Senate, of the 5th of January,
and 27th of February, 1866, communicated to that house informa-
tion as to what had been done by him in regard to the construction
of governments for the rebel States to be admitted into the Union by
Congress. The correspondence above quoted shows conclusively,
that, during all the time those governments were in course of forma-
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tion, their validity was supposed by the Executive Department to
depend entirely upon the subsequent ratification of Congress; and
that, in passing upon that question, Congress possessed the right of
ultimate judgment upon the whole subject. After receiving this
information from the President, Congress entered in earnest upon an
investigation of the state of things existing in the south. A joint
committee of the two houses was raised to examine into and report
upon the condition of the States which formed the so-called Confede-
rate States of America, and to report whether they, or any of them,
were entitled to be represented in either House of Congress. This
committee examined numerons witnesses, and finally reported to
Congress a vast amount of testimony taken by them upon the subject;
upon the consideration of which Congress passed the so-called Recon-
struction Acts, now in question.

It 1s to be borne in mind that, from the surrender of Lee and
Johnson until the passage of these Acts, the Federal armies had been
holding the conquered territory of the south in military possession.
This had been done, up to this time, by the Executive Department, in
virtne of those acts of Congress which had directed the prosecution
of war against the South. It is true that the President, in the
meantime, had issued various proclamations declaring the rebellion
to be suppressed,and peace to be restored. But if the view hereinbefore
taken, that the war power resides exclusively in Congress, subject to
the veto of the President, be correct. it follows that these proclama-
tions had no effect to determine the legal existencé of a state of war.
Congress had never ratified or sanctioned these proclamations. It
had passed no act recognizing the existence of a State government in
any of the rebel States. Laws had been passed referring to the State of
Mississippi, and other States, in-the geographical sense. There was
no other convenient designation of these localities. And in providing
for the exercise of proper federal functions, the different localities
intended had been called the State of Virginia, the State of Missis-
sippi,&c. But they were invariably designated as rebel States; and,
in point of fact, all such States were then held in military possession.

These reconstruction acts were the first laws passed by Congress
after its investigation intp the condition of the south. They con-
tinue military control over the conquered country, divide itinto mili-
tary districts, direct the President to assign a military commander for
each district, not below the rank of a brigadier general, and provide
that the commanders, so assigned, shall preserve the peace, punish
criminals by military tribunals, permit, when in their discretion it is
proper to do so, local courts to act in the premises, and to close those
courts when they think proper. These are the powers and duties
usually exercised and performed by victorious generalsin a conquered
country. They evidence conclusively the purpose of Congress to
exercise belligerent rights, and a military control, until such time as
State governments can be, and shall be, formed under the provisions
of those acts to be admitted by Congress into the Union.

It will be observed how very nearly this act conforms to the regu-
lations which existed in India,and under which it was decided by the
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privy council, in the case before cited, that no civil court could take
jurisdiction over any matter or thing done in pursuanee thereof.

In Rose v. Himely, 6 Cranch 272, Marshall, C. J., says:

#Tt is not intended to say that belligerent rights may not be superadded to those of sover-
eignty. DBut admitting a sovereign, who is endravoring to rednce his revolted subjects to
obedience, to possess both rovereign and belligerent rights, and capable of acting in either
character, the manner in which he acts must determine the character of the act. If, as a
legislator, he publishes a law ordaining punishments for certain offences, which law is to
be applied by courts, the nature of the law and of the proceedings under it, will decide
whether it is an exercise of belligerent rights, or exclusively of his sovereiga power; and
whether the court, in applying this law to particular cases, acts as a prize court, or as a
court enforcing municipa! regulations."

In the same case, Livingston, J., says:

It was therefore not merely municipal, but belligerent in its nature and object.’’
See also, Cheriot v. Foussat, 3 Benney 253.
Upton’s Maritime War and Prizes, 212.

As before contended, it rested entirely with Congress, the war
making power of the government, on the surrender of Lee and John-
son, to determine whether, and to what extent, the war should be
thereafter prosecuted against the insurgents. Congress might have
directed any degree of severity to be inflicted, which, in its judg-
ment, was necessary to cripple the power of the rebellion, and thus
prevent its renewal. Had it abused this power, by directing severe
measures wholly uncalled for by the condition of the soutl, and unne-
cessary to the future peace and welfare of the country, the only
remedy would have been an appeal tothe people, at the ballot box.
This court would have been powerless in the premises. Powerless,
not merely in the sense of being unable to enforce its judgments in
opposition to the military power of the government; but powerless,
by being judicially bound to follow, sustain, and enforce the war
policy of the government, without a right to inquire into the neces-
sity or justice of such an exercise of that power. Congress, how-
ever, actuated by an enlightened and liberal statesmanship, waived
the enforcement of such stern remedies as it might have employed;
and said, by the acts in question, to the rebel people of the south:
“You shall remain under military supervision until you shall show your
loyalty, by adopting such forms of civil government as we deem fit
to be admitted into the Union. By your works we shall know you.”’
Meanwhile, military supervision was a necessity, and Congress, as in
duty bound, ordered its continuance. The wisdom of this policy is
not open to discussion in this court. Congress decided upon it, after
the fullest examination, and the most mature deliberation. That
decision is binding upon this court; and the civil judges cannot
tnquire into its expediency or wisdom. These acts may well be
regarded asan exercise of belligerentrights. They establish a military
government, to be continued over that conquered people until they
shall establish civil governments in the method indicated by Con-
gress. Such temporary government is always an incident of con-
quest. In the Mexican war our generals established military tribu-
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nals to determine private rights; and the judgments of those tribu-
nals between private persons, in territories conquered by our arms,
were subsequently to the permanent annexation of such territories to
our dominions, sustained and enforced by this Court. Such proceed-
ings are sustained by the courts of all nations. They are an incident
to the making of war, and may be even more effectual than the shed-
ding of blood. Winning the good will and confidence of a people by
the most perfect administration of justice possible, is an approved
method of keeping such people out of the opposing army. And thus
the conquest of a country may be secured. It is, where it can be
resorted to. not only a commendable, but the most potent means to
that end. And in the fearful contest which shook this government
for years, Congressin its lawful endeavor to overthrow opposition,
was at liberty to employ every and all means, hostile and peaceful,
to accomplish its purpose. That was not a loose, unorganized insur-
rection of individuals. The States wheeled out of the Union, and set
their people in martial array against the government. The state of
things that followed was war, pure and simple; and the government
might employ any and all means—force, or persuasion—might shed
blood, or offer rewards—to secure the conquest of that territory,
which, although rightfully belonging to our dominions, and in law
subject to our authority, was, nevertheless, in fact held and controlled
by our enemies,

When the government marched its armies into the rebel States,
they went clothed with all the powers of an invading force; and when
they established a foothold there, they might, as a part of the war
power, do whatever could be done by any invading army. They
might give battle to a hostile force; they had a right to establish
themselves there as conquerors, with all the rights of conquest, until
the war making power should recall them, and proclaim peace to be
established.

The right of a conquering power, subduing territory beyond its
dominions, to establish military tribunals to adjudicate upon private
rights of the conquered people,springs from the fact that such power
Las no civil jurisdiction or authority over such conquered territory.
All she can do, therefore, is to administer justice by military tribu-
nals. The law of nations requires no impossibility at the hand of
any nation. All that reason or religion requires of any State, or any
man, is what is possible under attending circumstances. When a
rebellion in Russia or Austria is suppressed by the military power of
the government, victory is followed by a restoration of civil authority,
which extends to all the wants and vecessities of the people. There-
fore, in such case, there is no necessity, and consequently no right to
establish military tribunals for civil administration. But a sup-
pressed rebellion in our complicated system, presents an anomalous
case. Victory in favor of this government is followed by a restora-
tion of the civil authority of this government. But, unlike the case
supposed in Russia or Austria, the civil authority of the United
States does not extend beyond the proper subjects of federal juris-
diction.
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To the preservation of the peace in a conquered State of
this Union, the punishment of ordinary crimes, and the administra-
tion of justice between her citizens, the civil authority of this govern-
ment never did,norcan extend. Asregards allthose matters—subjects
of State jurisdiction—the people of such State are as foreign to this
government, and as completely beyond its civil authority as were the

eople of conquered Mexico; and as to those subjects, the necessity
and the right to establish military tribunals is the same in one case as
in the other. This distinction between our system of government and
one which from a central point reaches all the rights and relations of
the people, has been lost sight of in all the discussions of this subject
which I have seen, but is sustained and enforced with a clearness and
power of reascuing peculiar to himself by Chief Justice Taney, in
Alleman wvs. Booth, 21 How.:

*“The powers of the general government, and of the State, although both exist and are
exercised within the same territorial limits, are yet separate and distinet sovereignties, acting
separately and independently of each other within their respective spheres. And the sphere of
action appropriated to the United States is as far beyond the reach of the judicial process
issued by a State judge or a state court as if the line of division was traced by landmarks
and monuments visible to the eye. And the State of Wisconsin had no more power to au-
thorize these proceedings of its judges and courts than it would have had if the prisoner had
been confined in Michigan, or in any other State of the Union, for an offence against the laws
of the State in which he was imprisoned.”

I am aware that this line of argument is not fashionable. This gov-
ernment, from the first, has held the language of a supplicant to the
South. Much that was due to the insulted majesty of the nation was
concealed from anxiety to win home deluded brethren. We entered
the South with the pretended purpose of looking for our post offices
and our forts, our arsenals and our custom-houses property for which
we had paid our money, and evidences of our title to which were
deposited in our safe. We went in sorrow, not in anger; remon-
strating, not threatening; beseeching, not commanding; and as often
as we would have gathered her people into our fold, and extended to
them our fellowship and protection, they would nmof. Our overtures
for peace were met with war, bitter and relentless—uwar to the knife,
and war to the end—until the land was dotted over with fresh-laid
graves *‘on every high hill and beneath every green tree.’’

Had the conciliatory measures of the government accomplished the
purpose without the shedding of blood, that would have been some
compensation. Were the rebel States, even now, willing to take
their place in the Union under the reasonable regulations provided
by Congress, it might be wisdom to forget, as soon as possible, the
dreadful past. If instead of this, however, these States come into
this court charging oppression and tyranny upon the most indulgent
government that ever existed on earth; if, instead of confessing their
fault, they come here to contest and wrangle; come here claiming
immunity from punishment while resisting and thwarting the pur-
poses of Congress; if they will drive on a discussion of this ques-
tion, then it must be discussed. And if the result shall tend to remind
the people of the North that they have conquered the rebels of the
South,and if it shall provoke the government to speak with its sover-
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eign voice; if meanwhile reconstruction in the south stands still, and
her people have to submit to military rule; if her fair fields remain
desolate, her trade and commerce languish, her industry be not
employed, or fail of its reward, ske cannot say we did <.
MATT. H. CARPENTER,
Of Counsel,



SUPREME COURT OF THE UNITED STATES.

EX PARTE, WIILLIAM H. McCARDLE,

SUPPLEMENT TO THE III ART. OF THE FOURTH POINT OF RESPONDENT'S
BRIEF.

5. The Constitution provides, Article I, Sec. 8, that Congress
shall have power to declare war, and ‘‘to provide for calling forth
the militia to execute the laws of the Union, suppress insurrections,
and repel invasions; to provide for organizing, arming, and dis-
ciplining the militia, and for governing such part of them as may be
employed in the service of the United States,”’ &c.

The Constitution, Article III, Sec. 2, also provides, that ¢ the trial
of all crimes, except in cases of impeachment, shall be by jury.”” &ec.

Article VI of amendments: ‘‘In all criminal prosecutions the
accused shall enjoy the right to a speedy and public trial by an
impartial jury of the State and district wherein the crime shall have
been committed,’”’ &c.

Blackstone’s Commentaries, vol. 4, p. 4: ‘““ A crime or misde-
meanor is a act comrmitted or omitted, in violation of a public law,
either forbidding or commanding it. ‘This general definition com-
prehends both crimes and misdemeanors, which, properly speaking,
are mere synonymous terms.’’

The phrase, ‘‘all eriminal prosecutions.”’ therefore, includes every
prosecution for ‘‘an act committed or omitted, in violation of a
public law, either forbidding or commanding it.”’

In Houston »s. Moore, 5 Wheat. 1, this court held that a person
belonging to the militia of a State, called by the President to the ser-
vice of the United States, was not to be considered as in the service of
the United States and subject to the articles of war, until he had
arrived at the place of rendezvous and actually been mustered into
federal service. The court say, p. 20: ‘‘And, indeed, it would seem
to border somewhat upon an absurdity to say that a militiaman was
in the service of the United States at any time, who, so far from
entering into it for a single moment, had refused to do so, and who
never did any act to connect him with such service.”’

Congress, on the 28th of February, 1795, passed an act entitled
‘“An Act to provide for calling for the militia to execute the laws of
the Union, suppress insurrections, and repel invasions, and to repeal
the act now in force for those purposes.’”’
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The fivst and second sections authorize the President, in certain
cases, to call out the militia; and the act further provides, as follows:

“Sgc. 5. And be it further enacted, That every officer, non-commis-
missioned officer, or private of the militia, who shall fail to obey the
orders of the President of the United States, in any of the cases be-
fore recited, shall forfeit a sum not exceeding one year's pay, and
noi less than one month’s pay, to be determined and adjudzed by a
court-martial; and such officer shall, moreover, be liable to be cash-
iered by sentence of a court-martial, and be incapacituted from
holding a commission in the militia for a term not exceeding
twelve months, at the discretion of the said court; and such non-
commissioned officers and privates shall be liable to be imprisoned.
by a like sentence, on failure of payment of the fines adjudged
against them for one calendar month for every five dollars of such
fine.

“ Sgc 6. dnd be it further enacled, That courts-martial for the trial
of militia shall be composed of militia offieers only.’

These sections of this act provide. therefore, for the trial without
a jury of citizens not in the military service of the United States. The
State of Pennsylvania, March 28, 1814, by law enacted, ‘* that every
non-commissioned officer and private of the militia who shall have
neglected or rofused to serve when called into actual service, in pur-
suance of any order or requisition of the President of the United
States, shall be liable to the penalties defined in the act of the Con-
gress of the United States, passed on the 28th of February, 1795.7

In Houston vs. Moore, Houston was a private, enrolled in the
Pennsyivania militin.and belongiag to the detachment of the militia
which was ordered out Ly the Governor of that State,in pursuauce of
a requisition from the President of the United States, dated the 4th
of July, 1814. Being duly notified and called upon, he neglected to
march with ilie detachment to the appointed place of rendezvous.
He was tried for his delinquency before a court martial, summoned
under the authority of the Executive of that State, in pursuance of
the section of the statute above referred to. He appeared before
the court-martial, pleaded not guilty, and was in due form sentenced
to pay a fine; for levying which on his property, he brought an action
of trespass in the State Court of Common Pleas against the deputy
marshal by whom it was levied.

Judgment was rendered for Moore in the Common Pleas, which
was affirmed by the Supreme Court, of Pennsylvania; and the cause
was then brought to this court under the 25th section of the Judi-
ciary Act, and affirmed by this court. The principal question dis-
cussed here, related to the power of a court-martial of the State to
enforce these penalties. The constitutionality of the acy of Cou-
gress, of 1795, was conceded. Story, J., p. 60, says: “*No doubt
has been breathed of the constitutionality of the provisions o the
act of 1795, and they are believed to be, in all respects, within the
legitimate uuthority of Congress. In the construction, however, 0
the act the parties are at variance.”’

And again he says, p. 56: “‘In the execution of the power to pro-
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vide for the calling forth of the militia, it cannot well be denied
that Congress may pass laws to make its call effectual, to purish diso-
bedience to its call, to erect tribunals for the trial ¢f offenders, and to
direct the modes of proceeding to enforce the penalties attached to
disobedience. * * To deny the authority of Congress to legislate
to this extent, would be to deny that it had authority to make all
laws necessary and proper to carry a given power into execution; to
require the end, and yet deny the only means adequate to obtain
that end. Such a construction of the Constitution is wholly inad-
missible”’

But Story, J., and another member of the court, held that the
penalties should have been inflicted by the judgment of a court-mar-
tial sitting under the authority of the United States, and therefore
the judgment ought to be reversed.

Washington,J., who delivered the leading opinion in favor of affirm-
ing the judgment, p. 25, says:

*That Congress might have vested the exclusive jurisdiction in
courts-martial, to be held and conducted as the laws of the United
States have prescribed, will, I presnme, hardly be questioned. The
offence to be punished grows out of the Constitution and laws of the
United States, and is, therefore, clearly a case which might have been
withdrawn from the concurrent jurisdiction of the State tribunals.
But an exclusive jurisdiction is not given to courts-martial deriving
their authority under the national government, by express words: —
the question then—and I admit the difficulty occurs,-—is this a case
in which the State courts-martial could exercise jurisdiction.”

This qestion he considers, and answers in the affirmative, and the
judgment was affirmed.

In Martin vs. Mott, 12 Wheat. 34, this court, by Story, J., speak-
ing of the case, Houston vs. Moore, says:

“It was decided in that case that although a militiaman who
refused to obey the orders of the President calling him iuto the public
service, was not, in the sense of the act of 1795, ‘employed in the
service of the United States,” so as to be subject to the rules and
articles of war; yet that he was liable to be tried for the offense,
under the 5th section of the same act, by a court-martial called under
the authority of the United States. The great donbt in that case
was whether the delinquent was liable to be tried for the offence by a
court-martial organized under State anthority.”’

This is au instance applicable to the case on trial, illustratiug the
general proposition, that where a power is conferred upon Congress,
the means to be employed for its execution cannot be restricted by
limitations placed by the Constitution upon the means to be employed
for the execution ot other powers. The Constitution grants to Con-
gress the power to provide for calling for the militia to execute the
laws of the Union, suppress insurrections,and repel invasions.

Cougress having the power to call the militin may make all laws
Decessary and proper to make the call effectual.  There is no hwita-
tion in the Constitution as to the laws which may be pussed for this
Purpose. Therefore, the provisions in the Constitution, securing the
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right of trial by jury—which are a restriction npon, or regulation
of, the exercise of the civil judicial power of the nation—have no
application here. And Congress, if it deem it necessary, may pro-
vide for punishment, by military tribunals, of those who refuse to
obey the call.

To insist that in such cases the recusants were entitled to trial by
jury in the civil courts, as for breach of the laws regulating civil
administration, would practically put it out of the power of the gov-
ernment to enforce its call; and would be as absurd as the proceed.
ings of the Chief Justice of India, which Burke ridiculed by saying,
he had attempted to suppress an insurrection with affidavits.





