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OCTOBER TERM, 1895. 

No. 210. 

H. A. PLESSY, PLAINTJFF IN E1moH. 

vs. 

J. H. FERGUSON, JuDGE, &c. 

BRIEF FOR PLAINTIFF IN ERROR. 

This writ of error brings up a judgment rendered in the 
supreme court of Loui!3iana, denying to the plaintiff in error 
writs of prohibition, etc., asked for against the defendant in 
error as judge of a certain criminal court of that State; as 
to which writs the following extract from the opinion of the 
court below will be a sufficient introduction: 

"When a party is prosecuted for crime under a law al-
leged to be uncoustitutiowil, in a case which is unappealable, 
and whore a propf'r plea setting up the unconstitutionality 
has been overruled by the judge, a proper case arises for an 
exercise of our supervisory jurisdiction in determining 
whether tbe judge is exceeding the bounds of judicial power 
by entertaining a prosecution for a crime not created by 
law. * * * 
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11 Relator's application conforms to all the requirements 

of this rule. He alleges that he is being prosecuted for a 
violation of act No. 111 of 1890; that said act is unconsti-
tutional; that his plea of its unconstitutionality has been 
presented, and overruled by the respondent judge, and that 
the case is unappealable. 

" He therefore applies for writs of certiorari and prohibi-
tion in order that we may determine the validity of the 
proceedings, and in case we find him et1titled to such relief 
may restrain further proceedings against him in the cause." 
(Record, p. 24.) 

Thereupon, after consideration, the court held the act in 
question to be constitutional, and ordered that the relief 
sought be denied (p. 30). 

In Weston vs. City Council, 2 Peters, 449, 464, it is held 
tbat an application for a writ of prohibition is of itself a 
"suit," so that a writ of error may lie to this Court from 
any judgment which puts an end to such application, no 
matter whether the suit in connection with which it is asked 
for be thereby ended or not. 

The petition below for writs of prohibition and certiorari 
appears at pages 1, etc., of the record, and the return to a 
provisional order thereupon at pages 12, etc. 

Supposing that the rule under which this case is to be 
heard may be that laid down in E:c parte Easton, 95 U. S., 
68, 74, and therefore that nothing material to the detenni-
nation of the cause ean be looked for except in the record 
of the criminal court, this brief will be confined to that 
record. 
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The scope of the grave questions involved in tills is 
large and Yery intercstiug. These are accordin!:<y treated 
with great research and freedom by tlte !eanwd !l''d able 

with whom undersigned u rc assor:J:t ted. qtlJ-
:ng has oceurred to tts by way of adtlition w what 1uu h'cn 

from that poittt of vim'>'. Lenvi,,,. t.h <;(• '"''Jttcrs, 
therefore, in the effective position in which they !mvc 
thus placed, vre ask attention to a mot'e netrrow iiue of sug-
gestiou. 

The infonnation in question, omittinc: formalities, alleged 
that tlw piaintiff in error, Honwr Adolph J'lessy, 
'J pon the 7th of June, 18H2, "being theu a !HtsseJJger trn vel-

wholly within the limits of the State of Lor:isinna on a 
passenger train belonging to a railway rom,nnnv earrving 
passengers in their coaches within that 8tate, and whose 
officers bad power and were required to assign and did as-
:oign the said Plessy to tbe coach nsed for the mce to which 
he belonged, unlnwfnlly did then and there insist on going 
into a coach to which by race he ctid not belong, contrary 
to the form of the statute," &c. (p. 14). 

To this informatiou Plessy pleaded, with other matter, as 
follows (p. 16): 

"1. That he is a citizen of tho Unitell 8tates and a resi-
dent of tho State of 

That the r·aiiroad companv referred to in tbe said iu-
ionnntion Js a corporation (luiy i'ncorporateu aucl organrzed 
bv the iaws of t.he State of Louisiana as a common car-
rier. &c. 

"-1:. That said defendant bought and paid for a ti-cket from 
said company entitling him to one first-\:lass passage from 
said eity of New Orleans, in tho State of Louisiana, to the 
erty of Covington, in the State of Lomsiana, and had the 
same in his possession and unused at tho time alleged iu 
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the information aforesaid as the basis thereof, and that the 
coach or car which he went into aud occupied was a first" 
class one, as cal!Pd fM by said ticket, ani! defendant was 
being conveyed therein as a passeuger of the said railway 
company from the city of New Orleans to the city of Coving-
ton, and tll0 said tieket is still in defendant's possession, 
unused, up to the present time. 

"5. And the defendant was guilty of no breach of the 
peace, no unusual or obstreperous cond net, and uttered no 
pmfane or vulgar language in said car; that he was respeet-
ably and plainly dressed; that be was not intoxicated or 
affected by any noxious disease, and that uo objection was 
made to his persoual appearanee, eonduet, or condition by 
any one in said coach or car, nor could such objection bave 
been truthfully .made. 

"6. That the information herein is based on an act of tile 
legislature of the State of Louisiana designated as act 111 of 
the sessions act of tbe General Assembly of this State, ap-
proved July 10, 1890, and the said act in its several parts is 
in conflict with the Constitution of the United States." 

'l'he other paragraphs in the plea are immaterial to 
purposes of this brief. 

To that plea the State demurred; and thereupon Jssne 
was joined (p. 1 9). 

Thereupon the criminal court dismissed the plea, aud 
ordered the defendant to plead over (pp. 19, &c.). 

The statute in question may be found at page 6 of the 
Record, and is as follows: 

"S1w. 1. All railway companies carrying passengers in 
their coaches in this State shall provide equal but separate 
accommodations for the and colored races, by provid-
ing two or more passenger coaches for each passenger train, 
or by dividing the passenger coaches by a partitiou, so as to 
secure separate accommodations: Prov-ided, That this section 
shall uot be construed to apply to street railroads. No per-
son or persous shall be permitted to occupy seats in coaches 
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other than the ones assignotl to them on account of the race 
they belong to. 

"SEc. 2. The offlcers of snell passenger trains shall have 
power aud arc hereby required to assign each passenger to 
the coach or compartlllent used for the race to which such 
passengers belong. Any passenger insisting on going iut.o 
a coach or it compartment to which by race he !locs not be-
long shall he liable to a fine of $23, or in lieu thereof to 
imprisonment for a period of not more than twenty days in 
the parish prison. Any officer of any railroad on 
assigning a p<lSsengor to a coach or compartment other than 
the ono set aside for the race to w b ich that passenger be-
longs shall be liable to a fine of $25, or in lieu thereof to 
imprisonment for a }Jerio<l of not more than twenty days 
in tho parish prison ; and should any passenger refuse to 
occupy the coach or compartment to which he or she is 
assigned by the officer of such railway, said officer shall 
have power to refuse to cany such passenger on bis train, 
and ful' such refusal nPither he nor the railway company 
which he represents shall be liable to damages in any of the 
courts of this State. · 

"SEc. 3. All officers and directors of railway companies 
tbat shall refuse or neglect to comply with the provisions 
and requirements of this act shall be deemed guilty of a 
misdemeanor, and shall, upon conviction before any court 
of competent jurisdiction, be fined not less tlwu $100 nor 
more than $500; and any conductor or other employe of 
such passenger train having charge of the same who :,;hall 
refuse or neglect to carry out the provisions of this act shall, 
on couvietion, be fined not less than $2G nor more than $50 
for each offense. All railroad corporations canying passen-
gers in this State, other than street railroads, shall keep 
this law posted up in a conspicuous place in each passenge1' 
coach and ticket office: Providcrl, That nothing in this act 
shall he constt'L1ed as applying to nurses attending children 
of the other race." 

SEc. 4. [Repeals inconsistent laws, &c.] 

As already said, the proceerl.ings on the part of the defend-
ant in the information for a prohibition were unsuc<;essful, 
the supreme cont·t of the State holding that the statute above 
is cousti tu tional. 
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Pursuing our suggestion above, we submit, under the first 
assignment of enor (Record, p. 38), that-

The provisions of the above statute violate The 
XIVth Amendment, by abridging the privileges and 
immunities of Plessy in his character as a citizen of 
the United States-one such privilege being that of 
making use of the accommodations of even mere 
intra-state common carriers of passengers without be-
ing amenable to police on account of Color. At all 
events, when such carriers do business to or from 
places at which the United States has permanent public 
offices for transacting business with its citizens. 

The record of the information does not show whether 
Plessy is White or Colored; so that it may be that at the time 
alleged he was a ·white man insisting upon a seat in the car 
for Colored meu; or, vice versa, a Colored man insisting upon 
a seat in the White car. 

But, if it appear upon the face of the statute, taken in 
connection with those matters of history of which a court 
will take notice, that the expression iu question does neces-
sarily attemJJt to enforce by law an inequality betwixt White 
and Colored citizens that otherwise is (tt most only a social 
matter, if one at all; and, moreover, that it is not competent 
for a statute to give force of law to mere social inequalities 
turning upon Color, then it is as nw,ch a constitutional privi-
lege and dnty of a Tllhite citizen to resist any attempt to make 
him an instrwnent for enforcing such legal inequality as it is 
fm· a Colo?·ed citizen to ?'esist being rnade a m:ctirn thereof. The 
constitutional liberty of the party so acted upon is as much 
offended in the first case as iu. the second. I udeed 1 an offer 
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of the dmtceur of an upper seat to a White man might to a 
properly constituted mind have the effect of rendering a 
matter so utterly disloyal to the spirit of fundamental law 
only the more offenf'ive. 

Th-is point requ.i·res no elabomtion. The draughtsrnau of 
the information below was well advised in leaving out an 
averment as to the particular Color of the person charged. 
And this omission was approved of by both of the State 
tribunals before which it eame. Equally, whether he be 
White or Colored, Plessy has sustained injury, if the statute 
of 1890 be unconstituti(lnal, as creating a legal inequality 
betwixt citizens, based upon Colot·. 

That it does attempt to create such legal inequality is an-
other proposition, as we submit, that may well be treated 
briefly under the light of those public matters of whiclt a 
court takes notice. 

Inasmuch as tho policy of the statute appears to be only 
to separate White and Colored persons, it will make no dif-
ference whethet· in effecting it conductors or other employes 
in charge of passenger trains shall conclude that all persons 
who are not Colored (i.e., in the AmeriC'an definition of that 
word) are Whites; or are either Wh·ites, or statutory non-de-
scripts, outside of the policy of the statute. 

In either such case it is submitted as quite certain that 
the discrimination in question is along the line of the late 
institution of slavery, and is a distinct disparagement of 
those persons who thereby are statutorily separated from 
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others because of a Color which a few years before, with so 
small exceptiori, had placed them within that line. It there-
fore amounts to a tannt by law of that previous condition ot 
their class-a taunt by the State, to be administered with 
perpetually repeated like taunts in word by railroad em-
ployes, in places of public business resort within Louisi-
ana. 

It 'is also submitted that in such a case it is not of the srnall-
est consequence that the ca1· 07' compartment set apart for the 
Colored is "equal" in those incidents which affect physical 
cornfort to that set apaTt {o1· the Whites. These might even be 
supe1·ior, without such consequence! Such considerations 
are uot at ail of the order of those now in question. What-
ever legally disparages and whatever is incident to legal 
disparagement is offensive to a properly constituted mind. 
The White man's wooden railway benches, if the case were 
such, would be preferred to any velvet cushions in the Col-
ored car. If Mr. Plessy be Colored, and has tasted of the 
advantages of free American citizenship, and has responded 
to its inspirations, he abhorred the equal accommodations 
of the car to which he was compulsorily assigned! 

This is an ancient common-place, and need not be ex-
tended. It will not be treated as declamation. It is founded 
upon the most unchanging and most honorable principles 
of human nature, such as must be taken into serious ac-
count in all wise legislation. These agitate and, when occa-
sion arises, determine all bosoms, from Saxon to Sepoy. We 
submit that there are opiuious in some eourts which gout-
terly astray in reekoning the " comreniences " of Colored 
cars as compensation for injury to that spirit of the free 
citizen which "THE PEoPLE OF 'l'HE UNI'l'ED STATEs" must 
have anticipated as to arise and to be fostered in the breasts 
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of those whom they generously associated with themselves 
by the late Amendments-generously, indeed, but not wisely, 
unless that anticipation be realized. In the meantime loy-
alty to the common country requires all persons, whether in 
authority or not, to further that experiment by all means 
within their power. 

Sir Walter Scott reports Rob Roy as announciug proudly 
that wherever he sate, was the head of the table. Everybody 
must concede that this is true socially of the \Vhite mau in 
this country, as a class. Nor cioes anybody complain of that. 
It is only when social usage is confirmed by statute that ex-
ception ought or legally can be taken thet·eto. The venom 
to free institutions comes in just there. A spirit of inde-
pendence is even nourished in the poor man by observing 
the exclusive airs of good society. He can return its indif-
ference or its disgust with interest, leaning upon his sense 
of the impartiality of THE LAw to both. But when law 
itself pronounces against his humble privileges the case be-
comes specifically different. What was mere fact yesterday,-
to adopt the fine language of Junius, becomes precedent 
today. A pernicious down-gmde is established. A class of citi-
zens becomes depressed, and eithet· gives way, so as tu make a 
reductio ad ab&urdum of constitutional or 
it awaits sullenly some one of those recurring opportunities 
for association, revolution, and vengeance which human 
affairs have afforded in the past, and more in the future will 
afford, to justly discontented classes. As a touchstone to the 
equality of statutes like the present, let us suppose that this 
one had required all persons of Celtic race to be associated 
with the Colored in one car or compartment, and White 
persons other than those of Celtic race to be placed in 
another; would not such a division have been explosively 
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resented and effectively redressed at once by the Celts, and 
that with loud applause from everybody? And Why? ex-
cept for reasons which under free institutions apply to one 
citizen as well as to another. The above hypothesis is only 
an illustration of a suggestion which we submit, that in 
discussing, whether in or out of offiee, the place and rights of 
Colored citizens, White citizens are apt, sometimes insen-
sibly, to fall into a lower tone of thought and discussion 
than for other citizens. 

Color is of itself no gi'Ound for discipline or for police. 
Pol-ice, like "Fraud," is not susceptible of exact definition. 
Ea.ch of these things, however, has a specific character, well 
understood by courts for all practical purposes and safely to 
be left to future determination amid the changing affairs of 
men ; but it is certain that Color no more brings men within 
the operatiou of the laws of poUce than of those of fraud. 
And, such is the animating principle of the Constitution of 
the United States that it is not competent for a State so to 
change its common law as to affect this immunity. 

The institution of including the Family and the 
rearing of the young, has, ou the contrary, always been 
amenable to the Ia ws of police. That branch of police 
which looks to the interest of future generations and of the 
republic to come, punishes bigamy; and refuses certain 
privileges to children born out of marriage; and entrusts 
the discipline and education of minors to the parents. 
These are a mere sample of that constant. policing which 
marriage, with its incidents, has always received. Whether 
therefore two races shall intermarry, and thus destroy both, 
is a question of police, and, being snc:h, the bonafide details 
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thereof must be left to tho logislaturA. In the meanwhile 
it cannot he thought that any race is interested on Lehalf of 
its own destruction! And if, instead of the old plnn of al-
lowing paron ts to ed ucato ell ild ron as they choose, govern-
ment stops in and takes the matter into its own hands, no 
constitutional objection upon mere general grounds can be 
made to provisious uy law which respect, so far as may be, 
a prevailing parental sentiment of the co:nmunity upon 
this interestiug and delicate subject. In educating the 
young goverument steps" in loco ])(!1'entis," and may thel·e-
fore in many things wei! conform to tho will of natural 
parents. 'l'his is all a part of JY!mTiaye and The Family, 
and shoulCI be treated confurn,ably therewith. 

Separate car8, and separate schools, therefore, come under 
different orders of consideration. A conclusion as to 
thEse does not control determinations as to the other any 
more than tlw gift heretofore of CL common f1'cedom awl citJ:-
zenship "concluded to" 'intennarriage. 

Lord Chatham said with great for<:o that the poor English-
man's cottage was a place into which 110 man could come 
without bomg asked; that the cottage might be in such ruin 
that every wind of heaven careered through it at every 
point, but that uevertheless the Kiug himself could not enter 
without permission. The reason of this, in the last analysis 
of the matter, is because man re<]uires to be nursed by the 
advantages of retiremPnt and a sentiment of imlt>pen<lonce as 
well as by those of society and intercourse. He can, there-
fore, absolutely control his home as above for· himself 
and its other inmates; but when he goes abroad upon busi-
ness or other oecasion the case is different. Then-and this 
is in the interest of the community as well as of himself-
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he becomes, in a more special or active sense, a social being. 
And so accordingly is the law of commou carriers.: All meiT 

who comply with reasonable police aLHl certain conditions 
arising from more or less expensive accommodations travel 
together: "The poor and the rich meet together,"-in the 
wholesome atmosphere of an impression that "God has 
made them both." To turn the old institution of common 
carriers into an instrument for the application of a novel law 
of police tnmiug Color, is, therefore, in the nature of a 
debauch of a wise, wholesome, and long-standing institution. 

We will assume that no more need be said upon the ques-
tion whether the necessary operation of the Loui8iana statute 
"No.1lf of 1890," is to injure Colored citizens in matters of 
great public as well as private importance, and proceed to 
discuss the other vital question in this proceeding, viz., The 
existence of a Federal question ·in the Tecord. 

In the first place, we submit that the separation required 
by the statute is necessarily in the nature of mayhem of a 
right to move about this country quite inseparable from 
any proper definition of the term "citizen of the United 
States," or from any proper catalogue of his privileges. No 
statute can be constitutional which requires a citizen of the 
United States to undergo policing founded upon Color at 
every time that intm-state occasions require him to use a 
railroad-a policing, that is, which remincls him that by 
law ('() he is of either a superior or an inferior class of citizens. 
As already suggestell, either classification is per se offensive, 
anll technically an injury to any of tho United States 
as .mch. 
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\Ve have no cause to quarrel with the general proposition 
that there are two classes of civil rights within the United 
States; for the administratitm of one of which citizens even 
of the United States must ordinarily resort to the States. 
Whether the line of distinction betwixt these classes, as here-
tofore sometimes indicated, may not cede territory that is 
really Federal, may be left to future consideration. What 
we now submit is that for citizens of the United States any 
State stattl te is unconstitutional that attempts, because of 
personal Color to hinder, e\·en if by insult alone, travel along 
highways, between any points whatever. The facts of the 
present case, as will be seen hereafter, may not need a propo-
sition quite so broad as the above; but it seems that upon 
principle the l::tw of the matter leads up to a definition so 
worded. 

With all deference to what may possibly have heretofore 
been suggestecl to the contrary argtwndo, a perpetually re-
curring iujury done by statute upon the gt·ouud of Color 
aloue,-Colm· referable distinctly to tlwt slavery which hut a 
few years ngo so generally attended upon it,-creates a status 
of American "seTvitnde" within the Xlllth amendment. 

\Ve beg leave, most respectfully, to enter this protest in 
passing, recollecting at the Eiame time that the emphasis of 
our Lrief is upon the XIVth Amendment. 

Right of transit under interstate trade is mtione ·rei, and 
secundwn quid; the present claim of right of transit is ·ratione 
peTsonn:, and nb.solute. Any person, whether a foreigner or a 
citizen of the United States, may claim tho former right af:i 
incidental to some temporary business in which he is en· 
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gaged. In that case the business is the pt·irna.ry elemeut, 
and confers some passing Federal quality upon any person 
or anything therein engaged, whether a citizen of the United · 
States or a bale of goods. 

The present question, however, requires consideration of 
what tho expression," We, the People o{ the United States," 
signifies, fot· all persons therein included, who are not under 
question or discipline because of crime ot' police. In other 
words, this is a case in which certain high officers of the 
Govemment created by the "People of the United States" 
are required to "sight back," as it were, upon such ct·eators, 
and detenni.ne judicially their position within the survey: 
their" privileges and immunities," one or both. 

It is hardly too much to say tbat in 8xecuting such a 
function the court occupies a sort of holy ground, and must 
act under the influence of certain favorable presumptious. 

Nor will it be questioned that hy force of the recent 
amendments the" Citizens of the United States" are by con-
templation of law that vet'.Y People who created the Consti-
tution, and upon whose will and foree it rests and is to rest. 
This consideration may not formally ad vance the present 
argument, but nevertheless it se8ms to he a fit attendant 
thereu pot I. 

The record shows that Plessy was a perfectly innocent 
citizen of the Cnited States at the time of the transactiou, 
arrest, and other proceedings in question. Tlte matter which 
brought about his arrest by the State officials was not one 
as to which, upon one hand, a State and, upon the other 
hand, the Uuited States might well differ in regard to its 
being punishable or not: that is, one as to which the 
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United States are indifferent, such indifference at the 
same time manifesting no opposition upon its part to 
any contrary determination thereupon which any State 
may reach for ·intrastate affairs. For, the United States 
cannot allow the matter of the Color of its citizens to 
become a ground of legal disparagement, or legal offense 
within the States, unless with a disparagement of itself. A 
social point of honor that was ''indicated with great spirit 
by England as to habeas co?'Pns in the person of a poor tailor's 
apprentice, Jenks, and as to general warrants, in that of the 
scamp and outlavv, Wilkes, may in this country by like 
inspiration be responded to on behalf of a Colored man. 
Noblesse oblige I The people of England of all grades re-
garded both of those cases as touching the very apple of its 
eye; and here may the people of the United States as well. 

Amongst the constitutional principles that have been 
sanctioned by this Court, those that pel'iwps come nearest 
to the one now in question are to be found in the cases of 
Railroad vs. Brown, 17 Wall., 445, and Crandall vs. Nevada, 
6 Wall., 35. 

[At the same time it is not forgotten that in UiYil Rights 
Ca:;cs, 100 U. 8., 3, the opinion of the majority of the 
Court, after putting the present case by way of hypothesis, 
very carefully and expres:;ly n·served it for future con-
sideration.] 

(1.) In Brown's case the facts were that the plaintiff in 
error was a railroad company doing business betwixt Alex-
andria and Washington city, which, by act of Congress of 
18G3, was under an obligation "that no person shall be ex-

LoneDissent.org



16 

clu<ied from the cars on account of color." Thereupon, in 
February of 1868, before the adoption of either the XIVth · 
or XVth amendment, the defendant in error, Catherine 
Brown, a colored woman, bought a ticket from Alexandria 
t0 Washington. On going to take her place she found two 
cars in the train alike comfortable; the one set apart for col-
ored persons and the other for white ladies and gentlemen 
accompar1ying them, the regulation being that upon the 
return trip the latter became the colored car, and the fonner 
that for whites. Thereupon she was told not to go into the 
car for whites; and when she refused and persisted in enter-
ing, she was put out. After that she went into the other car 
and was safely carried to \Vas hi ngton. Subsequently she 
sued the company for having excluded her from its cars on 
account of color; and having recovered $1,500 damages, one 
question upon the writ of error was whether what had been 
done to her amounted to an exclusion. 

Upon this point the Court, through Mr. Justice Dads, 
said: 

"The plaintiff in error contends that it has literally obeyed 
the direction, because it has never excluded this class of 
persons from the cars, but, on the contrary, has always pro-
vided accommodations for them. 

"'l'his is an ingenious attempt to evade a compliance 
with the obvious meaning of the requirement. It is true 
that the words taken literally might bear the interpretation 
put upon them by tlw plaintiff in error, but evidently 
Congress did not use them in any such limited sense. 'rhere 
was no occasion in legislating for the railroad corporation 
to annex a conditi(m to a grant of power that the company 
should allow Colored persons to ride in its cars. This 
right had never !Jr:.-en refused, nor could there have been in 
tlw mind of nny one an apprehension that such a state of 
things would ever occur, for self-interest would clearly in-
duce the carrier-south as well as north-tu transport, if 
paid for it, all persons, whether white or black, who should 
desire transportation. It was the discrimination in the use 
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of the cars on account of Color, where slavery obtained, which 
was the subject of discussion at the time and not the fact 
that the Colored race could not ride in the cars at all. <Jon-
gress acted in the belief that this discrimination was unjust. 
It told this company in substance that it could extend its 
road within the District as desired, but that this discrimi-
nation must cease and the Colored and White races in the 
use of the cars be placed on an equality" (pp. 452-'3). 

In the above case, therefore, there could not possibly be a 
charge of inequality betwixt the accommodations for the 
two races, inasmuch as the car that, when going from Alex-
andria to Washington, was assigned to Colored persons, 
upon the return trip from Washington to Alexandria an 
hour or so later was assigned to Whites, and vice versa. So 
that in going towards Washington Mrs. Brown has resisted 
an assignment to the very car whioh, upon the same prin-
ciple, she would persist in occupying when leaving Wash-
ington. 

The allusion by the Court (p. 423) to "the temper of Con-
gress" in 1863 was not more in the interest of the contention 
by the defendant in error in that case than a like allusion 
to the temper of the Congress of 1866; which drafted the 
Fourteenth Amendment, or to that of the people who in 1868 
ratified this Amendment, is for Plessy in the present case. 

And as to any special meaning of the word " excluded " 
properly derivable in Brown's case from the presumption 
that the money interest of common carriers had already, 
i.e., bef0re March 3, 1863, impelled them to carry all Col-
ored persons-at all events, in some way m· other, it appears 
that if the Court had been disposed to treat the matter be-
fore them in a plodding way, and had administered justice 
upon min0r grounds, it would have adverted in that connec-
tiOn to those numerous statutes within the UniteJ. States 
which in 1863, and for many years before, laid heavy pen-
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alties upon railroad companies for transporting the great 
mass of Colored persons, unless upon certain stringent con-
ditiOns-ex gr., the Virginia statute of 1836: Code of 1860, 
pp. 635, 791, 793-which bad operated upon tbe railroad 
company in question. Under such reference it might rea-
sonably, as reason sometimes goes, have held that the pur-
pose of the act of 1863 was to relieve the railroad from 
that liability. 

We submit that the grotmds upon which the Court dis-
cussed and determined the matter in Brown's case were in 
accordanee with the general American temper upon such 
topics, and with the celebrated aphorism of Mr. Burke, when 
taking an American part in Parliament, in 1775, viz: "A 
great empire and little minds go ill together." 

Brown's case is cited here merely as authority for the 
position that the discrimination now in question is, in legal 
phrase, an injv,ry ,· the language of the amendments which, 
since 1863, have embodied and rendered permanent the 
public temper of that day, in the meanwhile amply replac-
ing that "temper of Congress" discernible, as the Court 
said, in the statute of 1863. 

(2.) In Crandall vs. Nevada, which presents a case of taxa-
tion by a State of inter-state travel, Mr·. Justice Miller, speak-
ing for the lai:ge majority of the Court, placed the decision 
t1jJOll higher grounrls than those which are as valid for a 
hale of goods as f()r a cit.izen; and vindicated the right of 
free transit to the latter to and from national court-houses, 
post-offices, custom-houses, etc., even when within the same 
State, as follows: 

"The citizen has a right to come to the seat of govern-
ment to assert any claim he may have upon that govern-
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ment, or to transact any business with it; to seek its protec-
tion, to share its offices, or to engage in admiuisteriug its 
functions. He has a right of free access to its ports to which 
all the operatio!lS of foreign trade and commeree so conduct 
him, to the sub-treasuries, the lancl offices, the revenue 
offices, and the courts of justice in the :,;eveml States; and 
this right is in its nature independent of the will of any 
State over whose soil he must pass in its exercise." 

That these words were inteuded to apply to intra-state 
tmnsit, post-offices, etc., appears upon its face; and also, 
secondly, because Mr. Justice Clifford, who dissented, limited 
his dissent to the opinion and not the judgment, and that 
for the reason that the majority weut beyond the bounds of 
imer-state commerce for principles upon which to base its 
judgment; awl, la8tl.1J, because it is impossible to hold that 
the United States protects (e:r. gr.,) a citizen of the United 
States resident in Mississippi Juring transit to their court-
house, post-office, etc., in New Orleans, but does not protect 
a like citizen resident in Louisiana during similar transit. 
A Federal right in behalf of these cases is that of an un-
molested approach to public offices of the United States; and 
this exists for citizens during ·intm-.state tmvel as well as 
that betwixt the States. 

In the meantime the Court will take judicial notice that 
New Orleans is the seat of a number of Uuited States offices; 
and likewise that Covington, since at least 1842, has been a 
post-office. (5 Stats., 575, top.) 

And if it be true that Pkssy coulJ successfully resist this 
prosecution in case he had alleged and shown that at the 
time when he insisted, etc., he was upon his way to the post-
office at Covington upon business therewith, we submit 
that he must succeeJ even in the absence of such allegation 
and proof. 
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For, if the very general provisions and words of the stat-
ute in question be not v<tlid, constitutionally, for all intra-
state raili'Oad travel it is not valid for any. 

In Trane-mark Cases, 100 U .. S., 82, Congress had inflicted 
a penalty upon counte1·feiters of trade-marks registered pur-
suant to other statutes of the United States, which latter 
had allowed any persons entitled to the use of any trade-
mark to register the same. It was objected that such penal 
statute was u nconstitu tiona!, because the registering statute 
had not confined its allowmwe to trade-marks in inter-state 
commerce. One answer to this, upon the part of the Gov-
ernment, was that those general words were by fundamental 
principles of construction to be limited to matters within 
national jurisdiction. However, the Court sain, through Mr. 
Justice Miller: 

"The language is plain. There is no room for construction, 
unless it he as to the etf'ect of the Constitution. The ques-
tion to l>e determined is whether we can introduce words of 
limitation into a penal sta ute so as to make it specific when, 
as expressed, it is general only * * * 'l'o limit the 
statute in the manner now asked fat' would be to make a 
new law, not to enforce an old one. 'l'his is no part of 
our d.ut\'. If in the case before us we should undertake to 
make by judicial construction a law which Cougress did not 
make, it is quite probable that we should do what, if the 
matter were now before that body, it would be unwilling 
tv do, viz., make a trnde-mark law, which is only partial in 
its operation and which wonld complicate the rights which 
parties would hold-in some instances under the act of 
Congress and in others under State law." 

To the same effect is the subsequent case, Baldwin vs. 
120 U. S., 678, 685. 

We submit again that it is plain that the statute 
now in question is intended to operate upon all intra-
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state railroad travel for any purpose. For, all intra-state 
trains are obliged thereby to have the two cars or 
compartments; aud the conductors of these trains 
are in turn obliged completely to separate White 
travellers therein from Colored accordingly, and that with-
out regard to any consideration but the one of Color. 
\Vhetber Louisiana, which excepts street cars from the Color 
separation in qnestion-pet·haps because of the impracti-
cability thereof-would have been willing to compel au 
introduction of the two car system iu case it had been 
known that notwithstanding this there would be found in 
both ears persons of the other color, travelling upon Federal 
business as parties, jumrs, witnesses, etc., of the United 
States courts, or to the office of a United States commissioner 
or reYen ue officer, internal or customs, or to a post-office, 
may be more than doubtful. 

And besides, questions as to Color, difficult though these 
may be in some cases, are upon the whole much less un-
reasonably intrusted to conductors for determination upon 
bare inspection than questions as to the purposes of inteuded 
travel, etc. The legislature would hardly have placed the 
latter at the mercy of a like peremptory decisiou. 

However, it is enough to say here that there is no authority 
or machinery therefot·. 

Upon the whole, therefore, this case is for the present topic 
a converse of that of Reese (92 U. S., 214, 220), in which 
Colored citizens failed to receive a certain virtual protection 
to political rights because the act of Congress relied upon for 
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that had employed therefor only certain general terms 
which also covered other otfensE:s than those to Colrn·, etc. 
When asked to interpret the statute so as to confine its opera· 
tion to matters within the jurisdiction of the United States, 
the Court replied that by its structure, as above, the statute was 
not susceptible of being so dealt with; and that a c mrt is not 
competent to add to a statute words (ex. gr.,) needed to con-
fine its provisions within .cunstitutional 

In the present case, upon the special view now under dis-
cussion, a like addition of words is needed in order to pl·e-
vent the statute from covering certain cases of intra-state 
travel as to which its application won ld be unconstitutional. 
The statute must therefore fail for all cases. 

And so it makes no difference here whether Plessy did or 
did not allege that at the time in question he was traveling 
upon business with or for the United States-i.e., to a post-
office or to serve process, etc. 

However, in concluding we submit that the better solu-
tion of a question which is so like to recur under many dif-
ferent guises is to plaee it upon the bi'Oadest ground of which 
it is susceptible-i. e., the ground of a geueral right of all 
"citizens of the United States" to immunity from the statu-
tory annoyance under consideration. Petty diversities in 
respect to constitutional rights are not valid in common 
sem;e, and do not tend to" insure domestic tranquillity." 
Since the time of Edward the Confessor," The Peace of the 
King's Highway," (Cowell; titles, Peace of the King, Watling 
Street) has been a separate topic of law from that of "The 
Peace of tbe King: "-more particular than that, and more 
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jealously protected against ''molestation and annoyance. 11 

The corresponding" peace" in this country is not in general 
intrusted to the care of the United States. It is enough, 
however, for the present case that it shall be guarded by 
them from ad verse State legislation. 

s. F. PHILLIPS, 

F. D. McKENNEY, 

Attorneys for Plaintiff in Error. 
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