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In view of the importance of the question in-
volved and the far-reaching results that may
follow an adverse decision, which may directly
affect the constitutionality of the Minimum Wage
Law of Wisconsin, we respectfully submit to
this court the following observations concern-
ing some of the legal questions involved:

Minimum wage laws enacted by a number of
states have been sustained as a valid enactment,
and constitutional, by all the supreme courts of
the states that have considered the question,
and the only adverse decision is the one from the
supreme court of the District of Columbia, from
which this appeal is taken. We believe that the
position taken by the supreme court of the Dis-
trict of Columbia is fundamentally unsound, and
we will briefly state our reasons:

It is held that the Minimum Wage Law in
question is violative of that part of the Four-
teenth Amendment to the United States Consti-
tution, which reads:

* * nor shall any State deprive any
person of life, liberty, or property, without
due process of law; nor deny to any person
within its jurisdiction the equal protection
of the laws." (Sec. 1, Art. XIV.)

It is argued that the right of Willie A. Lyons
to contract her labor in any lawful calling is a
property right of which, if the property right
means anything, she cannot be deprived; that
the constitution protects the freedom of contract
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and the right to contract with relation to one's
business; that congress may have power to re-
quire safeguards in conducting dangerous occu-
pations that affect the mode of operation, but
cannot provide how much the employer shall
pay the employe for his services; that this is a
purely economic question; that it deprives the
owner of the property of the economic control
thereof. It is also contended that

"Legislation tending to fix the prices at
which private property shall be sold, whether
it be a commodity or labor, places a limita-
tion upon the distribution of wealth, and is
aimed at the correction of the inequalities
of fortune which are inevitable under our
form of government, due to personal liberty
and the private ownership of property.
These principles are embodied in the Con-
stitution itself, and to interfere with their
freedom of operation is to deprive the citi-
zen of his constitutional rights."

It is further said:

"The police power cannot be employed to
level inequalities of fortune. Private prop-
erty cannot by mere legislative or judicial
fiat be taken from one person and delivered
to another, which is the logical result of
price fixing."

It is also argued that the business under con-
sideration is a private business conducted between
private individuals in which the public has no
direct economic interest.
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As we understand the position of the lower
court, its argument is that when an employe is
willing to work for a smaller wage than is neces-
sary to sustain her in good health, such employe
has a right to contract with an employer on that
basis, and that this act deprives both parties of
this right and interferes with their liberty to con-
tract in violation of the constitutional provision.
In other words, it is contended that congress has
no power to fix wages for women and minors,
even if it be absolutely necessary to do so in order
that the health and morals of the employe may be
preserved.

Contract by Minors and Women

When we consider the fact that minors and
married women have not been permitted to make
any contracts from time immemorial disposing of
their labor, in any way, it is difficult to under-
stand how a statute which limits such contract
only in one respects hould be unconstitutional. The
right to contract by married women has not been
given to them by constitutional amendment, but
by the enactment of statute laws. They had no
such right at the time when the constitution was
adopted, and some minors have no such right at
the present time.
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The Usury Laws

That the position taken by the lower court is
fundamentally wrong is capable of clear demon-
stration in a concrete way when we consider the
provisions of usury laws. We will, for the pur-
pose of illustration, take the Wisconsin law on
the subject of usury. Sec. 1689 of the Wis. Stats.
provides:

"No person, company or corporation shall di-

"No person, company or corporation shall
directly or indirectly take or receive in
money, goods or things in action, or in any
other way, any greater sum or any greater
value for the loan or forbearance of money,
goods or things in action than at the rate
of ten dollars upon one hundred dollars for
one year; * "

In sec. 1691 of the Wisconsin Statutes, a pen-
alty is provided of fine or imprisonment, or both,
for a violation of this statute. There is also a
provision against the charging of compound in-
terest. This is generally not considered a part of
the usury law. The legal rate of interest in Wis-
consin is six per cent. The market rate fluctuates
from five to seven per cent.

Usury statutes have been held constitutional
on the ground that the provisions of the consti-
tution of the United States prohibiting states
from impairing the obligation of contracts ap-
plies only to contrracts lawfully made, not such
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as are illegal and contrary to public policy, and
that usury acts are intended to protect the neces-
sitous from the oppression of unscrupulous per-
sons.

39 Cyc. 910.

Every argument advanced by the decision in
the trial court against the legality of the Mini-
mum Wage Law here in question is equally appli-
cable to the usury law. That the principle em-
bodied in the usury law is fundamental and a
part of our government is apparent when we con-
sider that the same principle is found embodied
in the laws of all peoples, both ancient and mod-
ern. We find usury laws in China, in India,
among the Athenians, as part of the Roman law,
the civil law, the common law, and they have
been embodied in the statutes of every state in
the union from an early day. Even in the days
of Moses, they were already found necessary. In
Deuteronomy 23:19, we find the provision:

"Thou shalt not lend upon usury to thy
brother; usury of money, usury of victuals,
usury of anything that is lent upon usury."

Under this constitutional law, if A goes to
his neighbor B to borrow one hundred dollars
and is willing to pay B twelve per cent in-
terest and his neighbor B is willing to loan him
the money at twelve per cent, they are, neverthe-
less, prohibited from making this contract, under
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a valid usury law, notwithstanding the provision
of the constitution of the United States protect-
ing its citizens in their property rights and in the
right of making contracts relative thereto.

Here is a private transaction between two citi-
zens limited by law as to the price to be fixed for
a commodity-the use of money. It places a lim-
itation upon the distribution of wealth if the fix-
ing of a minimum wage has that effect.

The usury law was not passed to meet a pass-
ing trouble or an existing emergency. It is a
law that applies under all conditions, in all ages,
in all parts of the United States. If the right
to contract as to the price of labor is a property
right, then, certainly, the right to contract as to
the price of the use of money is also a property
right. If a law fixing a minimum wage takes the
economic control of a man's property, so does
the usury law. The one takes away the personal
liberty to contract in regard to one's property
no less than the other.

Upon what principle has the usury law been
sustained? It has been sustained on the ele-
mentary principle of government that it is a
function of the government to protect the weak
against the strong. It is the duty of the gov-
ernment to protect the weak not only against
those physically strong, but also against those
economically strong.

Chief Justice Dixon, in an early Wisconsin
case

559



8

McArthur v. Schenck, 31 Wis. 673, at p.
676, said:

"The theory upon which laws against
usury have been enacted, and the principle
which has governed in their interpretation,
have always been, that the borrower was at
the mercy of the lender and subject to his
utmost exactions and avarcious demands, un-
less protected by laws. * * * It is to
shield from the grasp of the lender, and
save the borrower from the injurious con-
sequences of his own weakness and inability,
that such statutes have been passed. They
are designed for the protection of the bor-
rower, and the protection so given has been
extended to those persons standing in his
place or representing him and succeeding to
his rights, such as heirs-at-law, executors, de-
visees, sureties, assignees and the like."

The court will note that the usury law places
a limit beyond which the law does not permit the
parties to contract. The economic laws of sup-
ply and demand as to the rate of interest is still
operating, and is not greatly, although it may
be slightly, affected by the usury law.

The Minimum Wage Law is enacted on the
same fundamental principle. It is to meet cer-
tain oppressive conditions. It puts a limit, the
same as the usury law, as to the minimum amount
that may be paid for wages. It is not as uni-
versal as the usury law. It applies only to
women and minors. In the economic struggle
between employer and employes which, under
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present complicated conditions is more intense
than it, ever has been, is it any wonder that
among women and minors there would be some
that would find it impossible to secure contracts
for the sale of their labor sufficient to meet the
cost of living?

It is common knowledge of which courts may
take judicial notice, that women do not receive
the same wages for doing equal work as men
do. And when they are forced through enconomic
conditions to sell their labor for less than the
cost of living, a condition arises which makes it
necessary for the government to place an econ-
omic limit on the wage of those affected. It is
for the government to stop the exploitation of
those who are unable to protect themselves.
This does not take away the liberty to contract
because that is already taken away by the op-
pressive conditions under which they are com-
pelled to work. It is rather to restore the em-
ployes to an equality with the employers that
this law is enacted. It is to place the two par-
ties to the contract of wages on a par, and to re-
strain the oppressor in making unconscionable
contracts as to wages, the same as the usury law
restrains the oppressor in making unconscionable
contracts as to the rate of interest.

It strikes at the lowest scale of wages and
leaves those receiving a fair compensation to the
laws of competition. The court will note that the
Wisconsin minimum wage fixed by the Industrial
Commission was below the market price for
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wages, and that the law of supply and demand
can still operate in determining the market price
of wages. The Minimum Wage Law has had the
effect of raising the lower end of the wage scale
to the level of the cost of living. Indirectly, es-
pecially in some businesses, it may have affected
the price of labor the same as the usury law may
indirectly affect the rate of interest.

That the women and minors are in a class sep-
arate from men is universally acknowledged.
The War Labor Conference Board, under date of
March 29, 1918, said, in its official report:

"If it shall become necessary to employ
women on work ordinarily performed by
men, they must be allowed equal pay for
equal work and must not be allotted tasks
disproportionate to their strength."

This court has recognized this in

Muller v. Oregon, 208 U. S. 412;
Miller v. Wilson, 236 U. S. 373.

The government is vitally interested. There is
a public interest in the result of the oppression
of the law of supply and demand as to wages,
when it forces some of the employes to accept
wages that fall below the line of subsistence.
There is an unmistakable indication that such em-
ploye is not strong enough to meet the economic
conditions under which he labors, and needs the
strong arm of the law for protection, not only for
himself but for the benefit of all.
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This same fundamental, general principle was
applied in the case of German Alliance Insurance
Co. v. Kansas, 233 U. S. 389, and in Block v.
Hirsh, 256 U. S. 135. In both instances, the facts
there which justify the law showed that the weak
needed the protection of the government in their
business transactions.

Principle of Constitutional Construction Here
Applicable

It is argued in the majority opinion in the
lower court that the United States Constitution
is not flexible and that we are meeting here a
principle that is immutable and not elastic or sub-
ject to change. The rules of construction that
are applicable to our constitution have been
phrased in various ways, both by judges of this
court, and by judges of other courts. Among
those, I find just one which states the principle
so succinctly that I desire to quote it. The late
Chief Justice John B. Winslow of the supreme
court, in Borgnis v. Falk Co., 147 Wis. 327, said,
on pp. 349-350:

"Constitutional commands and prohibi-
tions, either distinctly laid down in express
words or necessarily implied from general
words, must be obeyed, and implicitly obeyed,
so long as they remain unamended or unre-
pealed. Any other course on the part of
either legislator or judge constitutes viola-
tion of his oath of office. But when there is
no such express command or prohibition,
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but only general language, or a general pol-
icy drawn from the four corners of the in-
strument, what shall be said about this?
By what standards is this general language
or general policy to be interpreted and ap-
plied to present-day people and conditions?

"When an eighteenth century constitution
forms the charter of liberty of a twentieth
century government must its general pro-
visions be construed and interpreted by an
eighteenth century mind in the light of
eighteenth century conditions and ideals?
Clearly not. This were to command the race
to halt in its progress, to stretch the state
upon a veritable bed of Procrustes.

"Where there is no express command or
prohibition, but only general language or
policy to be considered, the conditions pre-
vailing at the time of its adoption must
have their due weight; but the changed
social, economic, and governmental condi-
tions and ideals of the time, as well as the
problems which the changes have produced,
must also logically enter nto the considera-
tion, and become influential factors in the
settlement of problems of construction and
interpretation."

There is no provision in the constitution which
expressly prohibits congress or the legislature
from enacting a minimum wage law. We have
only general provisions that are here applicable.
In interpreting the meaning that is to be placed
upon these provisions, the present economic con-
dition, the ideals of the people, and the oppres-
sive conditions that need amelioration must
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necessarily be taken into consideration; and the
constitution must be given a construction that
will be consistent with the life of the republic,
that will not hamper its growth nor paralyze the
people in their yower to aid the oppressed and
enjoin the oppressor. And I quote here, as apro-
pos, the words of A. R. Denu, of Rapids City,
South Dakota, who said:

"And so with new responsibilities be-
fore us, with the undreamed of emergencies
of the future to face, the courts of our coun-
try will never permit the free hand of the
people to be paralyzed by the quibblers over
words. But imbued with the spirit of the
immortal Marshall, will see in this document
a source of life; and as this nation grows
from a tender tree into a giant-oak, the con-
stitution, unlike an iran band that strangles,
but as the bark which protects, will grow and
expand as the vital body within develops to-
wards maturity."

The majority opinion is apprehensive that this
law is the initial step towards unlimited wage-
fixing; that it is the beginning of the socializing
of the wealth of the country. In our view, the
result is just the opposite. Let us eliminate the
hardships as they occur in our economic strifes
by reasonable and progressive legislation. This
will perpetuate our institutions instead of en-
dangering their existence. It will put our econ-
nomic competition on higher planes and will
make our social systems more endearing to the
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people. While, if we fail to give adequate rem-
edy to real oppressive conditions, the people will
turn to other economic systems for remedies.

We respectfully submit that the Minimum
Wage Law is founded upon fundamental princi-
ples of government, and that the lower court
should be reversed, and the law sustained as con-
stitutional.
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