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Statement. 

This is a writ of error to review a judgment of 
the Court of Appeals of the 8tate of New York, 
affirming a judgment convicting the plaintiff-in-
error of the crime of criminal anarchy (New York 
Penal Law, §§160, 161, subds. 1 and 2). 

On February 11th, 1920, the plaintiff-in-error 
was convicted of the said crime in the New York 
Supreme Court, County of New York, Trial Term, 
Part I, after a trial before Mr. Justice Weeks 
and a jury, and judgment was pronounced where-
by the defendant was sentenced to State Prison 
for not less than five years, nor more than ten 
years. 
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On April 1st, 1921, the Appellate Division of 
the Supreme Court of New York, First Depart-
ment, rendered a judgment unanimously affirm-
ing the judgment of conviction (People v. Gitlow, 
195 App. Div. 773). 

On July 13th, 1922, the Court of Appeals of the 
State of New York rendered a judgment (two of 
the seven judges dissenting), affirming the judg-
ment of the Appellate Division, (People v. Gitlow, 
234 N.Y. 132). 

('The two judges who dissented did not take the 
view that the statute was unconstitutional, but 
were of the opinion that the mAnifesto forming 
the basis of the prosecution did not constitute a 
violation of the statute). 

The prosecution is based upon a publication 
made in the July 5th, 1919, issue of ''The Revo-
lutionary Age". 

The plaintiff-in-error claims that the judgment 
of conviction should be reversed on the ground 
that the statute upon whicll the prosecution is 
based is violative of the due process clause of the 
Fourteenth Amendment 
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The Statute. 

The Penal Law provides: 

"§160. Criminal anarchy defined. 

Criminal anarchy is the doctrine that or-
ganized government should be overthrown by 
force or violence, or by assassination of the 
executive head or of any of the executive offi-
cials of government, or by any unlawful 
means. The advocacy of such doctrine either 
by word of mouth or writing is a felony.'' 

"§161. Advocacy of criminal anarchy. 

Any person who: 
1. By word of mouth or writing advocates, 

advises, or teaches the duty, necessity or pro-
priety of overthrowing or overturning organ-
ized government by force or violence, or by 
assassination of the executive head or of any 
of the executive officials of government, or by 
any unlawful means; or, 

2. Prints, publishes, edits, issues or know-
ingly circulates, sells, distributes or publicly 
displays any book, paper, document, or writ-
ten or printed matter in any form containing 
or advocating, advising or teaching the doc-
trine that organized government should be 
overthrown by force, violence or any unlawful 
means; or, 

3. Openly, wilfully and deliberately justi-
fies by word of mouth or writing the assassi-
nation or unlawful killing or assaulting of any 
executive or other officer of the United States 
or of any state or of any civilized nation hav-
ing an organized government because of his 
official character, or any other crime, with in-
tent to teach, spread or advocate the pro-
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priety of the doctrines of criminal anarchy ; 
or, 

4. Organizes or helps to organize or be-
comes a member of or voluntarily assembles 
with any society, group or assembly of per-
sons formed to teach or advocate such doc-
trine, 

Is guilty of a felony and punishable by im-
prisonment for not more than ten years, or by 
a fine of not more than five thousand dollars, 
or both." 

The indictment in the case at bar is drawn under 
§160 and subdivisions 1 and 2 of §161. 

LoneDissent.org



5 

The Facts. 

The facts are simple. The indictment found 
against the plaintiff-in-error was based upon his 
advocacy of the doctrines expressed and promul-
gated in the so-called "Left Wing Manifesto". 
This manifesto purported to be the manifesto of 
the Left Wing Section of the Socialist Party. It 
was published in the July 5th, 1919, issue of a 
paper known as The Revolutionary Age. 

There was no dispute at the trial concerning the 
plaintiff-in-error's connection with the 
tion, nor of his advocacy of the doctrines and sen-
timents contained in the manifesto. It was con-
ceded that the defendant was the business man-
ager of "The Revolutionary Age"; that he was a 
member of the National Council of the Left Wing 
S.ection of the Socialist Party, which owned and 
controlled "The Revolutionary Age"; that he had 
knowledge of the publication of the manifesto and 
was legally responsible therefor; and that the 
manifesto was not only published with the plain-
tiff-in-error's knowledge, but the paper was circu-
lated, sold and distributed with his knowledge and 
he conducted the negotiations for the printing of 
the paper and paid for the printing as the business 
manager and one of the owners (Transcript, p. 
171). 

While the plaintiff-in-error does not raise, and 
cannot raise in this Court, the contention that the 
manifesto in question does not fall within the ban 
of the· New York criminal anarchy statute, a sum-
mary of the manifesto will be made an appendix 
to this brief. The manifesto is set out in full in 
the indictment (Transcript, pp. 14-48). Copies 
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of the issue of "The Revolutionary Age" for July 
5th, 1919, will be submitted to the Court at the 
argument, if the Court desire to receive them. 

The defendant-in-error has stipulated with the 
plaintiff-in-error to abridge the printed record by 
omitting much of the matter that was contained 
in the printed records used in the Appellate Di-
vision of the New York Supreme Court and in 
the Court of Appeals. The omitted matter will 
not aid this Court in passing upon the constitu-
tionality of the Statute, which is the only question 
raised here. 
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The Real Question Involved. 

At the outset, it may be well to dispose of cer-
tain contentions made by the plaintiff-in-error. 
He contends, in that he has been tried and 
convicted merely because he entertained certain 
political beliefs which are contrary to the ibeliefs 
entertained by the majority of our citizens-in 
other words, that he has been convicted of heresy, 
political heresy, and not for the commission of a 
crime. It is urged that the New York criminal 
anarchy statute is void because it places its ban 
upon doctrine as such; and that what the plaintiff-
in-error did was, at most, a political offence, which 
could not be made punishable as a crime. 

These contentions are wholly erroneous. The 
criminal anarchy statute does not place its ban 
upon the doctrine defined therein, but upon the 
advocacy of that doctrine. The plaintiff-in-error 
was not tried for heresy. He was tried and con-
victed because he advocated the doctrine that or-
ganized government should be overthrown by force 
or violence or by some unlawful means, and not 
because he believed in that doctrine. It is wholly 
immaterial whether the plaintiff-in-error believed 
or disbelieved in the doctrine which he advocated. 
Having advocated the prohibited doctrine, he was 
guilty of a violation of the statute, even if he did 
not believe in the doctrine. If he had not advo-
cated the doctrine, he would have been guilty of 
no crime, even if he believed in the truth of the 
doctrine. 

We repeat that the plaintiff-in-error was tried 
and convicted of the substantive offence of advo-
cating criminal anarchy, and was neither tried nor 
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convicted for entertaining a belief that the doc-
trine which he advocated was in fact the true doc-
trine. 

The contention that what the plaintiff-in-error 
has done renders him a mere political offender 
does not merit serious consideration. Our concep-
tion of political action involves the idea of legiti-
mate activities. One who violates the law, or one 
who does a criminal act in relation to a matter 
which is the subject of legitimate political action, 
cannot claim immunity or even special considera-
tion on the theory that his offence is a political 
and not a criminal one. Our laws recognize no 
aristocracy in crime. A person who violates a 
valid penal statute is a criminal-whether the 
criminal act be done in relation to a political or a 
non-political activity. 

The real question involved on this appeal is not 
whether the right of free speech may be restricted 
or abridged, but whether criminal responsibility 
may be imposed for an abuse of the right of free 
speech. We shall endeavor to establish the propo-
sition that the statute involved in this case is a 
legitimate exercise of the State's police power 
and that it does not violate the due process clause 
of the Fourteenth Amendment. Opinions may 
differ as to the wisdom of enacting statutes of 
this character; but that question is one for the 
Legislature to determine, and we submit that it 
cannot be considered on ihis appeal. 
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POINT I. 

An abuse of the right of free speech may be 
declared a crime. 

The brief for plaintiff-in-error contains a very 
interesting disc1,1ssion-much of it historical, 
much of it philosophical-of the right of free 
speech. We shall not discuss that question at all. 
We shall confine our discussion to the power of 
the State to punish abuses of the right of free 
speech. We rely upon two propositions : ( 1) that 
the State has power to make it a crime to abuse 
the right of free speech; and (2) that the statute 
under consideration constitutes a valid exercise 
of that power. 

We take it that the first proposition cannot be 
disputed. Part of the price which a person pays 
for the privilege of being protected by a civilized 
government is that he surrenders his abstract 
right to complete freedom of speech. He may 
speak freely, but he is liable to punishment if he 
says that which is injurious to another or to the 
public welfare. 

The Constitution of the State of New York con-
tains the following provisions: 

Article 1, Section 8 : 

''Every citizen may freely speak, write and 
publish his sentiments on all subjects, being 
responsible for the abuse of that right; and 
no law shall be passed to restrain or abridge 
the liberty of speech or of the press.'' 

This does not confer a right upon citizens to 
say and write whatever they please under all cir-
cumstances, with impunity. 
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The grant of the right of free speech is coupled 
with the reservation of the right to hold the citi-
zen liable for his abuse of the right granted. The 
right granted to the citizen cannot be separated 
from the right reserved by the State. In other 
words, the guaranty of the ril§ht of free speech 
is a conditional one. The condition is that the 
granted right cannot be abused with impunity. 

The liability of the citizen for abusing the right 
of free speech is not limited to civil responsbility, 
but extends to criminal responsibility as well. If 
he says or publishes that which is inimical to the 
public welfare, he is liable to criminal prosecu-
tion. 

In short, the Constitution of the State of New 
york places no restriction upon the power of the 
Legislature to punish writings or speeches which 
are injurious to society or an incitement to vio-
lence and disorder. 

People v. Most, 171 N.Y. 423. 
Robertson v. Baldwin, 165 U. 1S. 275, 281. 
Schenck v. U. 8., 249 U. S. 47, 52. 
Frohwerk v. U. 8., 249 U. S. 204. 

We take it that it requires neither argument nor 
citation of authority to demonstrate that the due 
process clause of the Fourteenth Amendment is 
not violated by a State statute which is a reason-
able exercise of the police power-that is, by a 
statute which punishes as an abuse of free speech 
that which is in fact a punishable abuse. 

Our task, then, will be to show that the New 
York criminal anarchy statute is a valid exercise 
of the State's police power to punish abuses of 
the right of free speech. 
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Before proceeding to a discussion of the va-
lidity .of the statutes under c-onsideration, we de-
sire to suggest that utterances, so far as the 
power to punish is concerned, may be divided into 
three classes : 

a. Some utterances are not punishable as such 
under any circumstances. For example, a man 
may assert with impunity that the moon is made 
of green cheese ;-although, of course, he may be 
guilty of disorderly conduct if he makes the as-
sertion loudly and repeatedly in a place of public 
worship, for instance. 

b. Some utterances are punishable only when 
they are made under such circumstances as to in-
cite the hearers to do that which the law forbids 
and there is imminent danger that they will bear 
fruit in actual violations of the law. An ex-
ample of this class of utterances is found in those 
prohibited by the Espionage Act. 

c. Some utterances are so inherently inimical 
to .the public welfare that they are per se abuses 
of the right of free speech and may be made pun-
ishable as such. Among utterances falling within 
this class are those which constitute criminal libel, 
for example. It is our contention that this cate-
gory includes utterances advocating the doctrine 
that organized government should be overthrown 
by force, .violence or any unlawful means. 
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POINT II. 

The New York Criminal Anarchy Statute 
(New York Penal Law §§160, 161 Subdvs. 1 and 
2) is constitutional. It does not violate the due 
process clause of the Fourteenth Amendment to 
the Constitution of the United States. 

We now come to a discussion of the question of 
whether the New York criminal anarchy statute 
(Penal Law §§160, 161, Subdvs. 1 and 2) is con-
stitutional. Section 160 defines criminal anarchy 
as ''the doctrine that organized government 
should be overthrown by force or violence, or by 
assassination of the executive head or of any 
executive officials of government, or by any un-
lawful means." 

Section 161 creates the crime of advocating 
criminal anarchy and prescribes the punishment 
for that crime. It provides, in Subdivisions 1 and 
2, that any person who advocates, advises. or 
teaches the duty, necessity or propriety of over-
throwing or overturning organized government 
by force or violence, or by assassination of the ex-
ecutive head, or of any executive officials of gov-
ernment, or by any unlawlful means, or who 
prints, publishes, edits, issues or knowingly cir-
culates, sells, distributes or publicly displays any 
book, paper, document, or written or printed mat-
ter in any form containing or advocating, advis-
ing or teaching the unlawful doctrine, is guilty of 
a felony and punishable by imprisonment f.or not 
more than ten years or by a fine of not more than 
$5,000, or both. 
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The Appellate Division of the Supreme Court 
of New York, in its opinion in this case (People 
v. Gitlow, 195 App. Div. 773, 785, 790, 791), con-
strued this statute as making it a crime to advo-
cate, within the State of New York, the overthrow 
of the Government of the United States, or of any 
State in· the Union, by any means or methods 
other than constitutional means or methods, and 
as prohibiting the initial and every other act 
knowingly committed for the accomplishment of 
that purpose; and as so construed, held the 
statute to be constitutional. That Court was of 
the opinion that the common-law theory of proxi-
mate causal connection between the acts prohib-
ited and the danger apprehended therefrom had 
no application to the statute under consideration 
and that, therefore, the statute need not be con-
strued, and should not be construed, as being 
limited in its application to advocacy of the 
lawful doctrine under such circumstances that the 
apprehended danger is present or immediate. 
Neither of these points was expressly discussed 
in either of the majority opinions in the Court 
of Appeals (People v. Gitlow, 234 N. Y. 132), but 
we may safely assume that they met with the 
approval of the majority of that Court who voted 
for the affirmance of the judgment of the Appel-
late Division. 

We stand squarely and flatly on the opinion 
rendered by the Appellate Division. We accept 
unreservedly the broad construction given the 
statute by that Court, and assert with confidence 
that the statute, as thus construed, is constitu· 
tional. We believe that it was competent for the 
State of New York to make it a crime to advocate 
the overthrow of organized government by any 
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means other than the lawful and orderly means of 
the ballot, and to make the knowing advocacy of 
the unlawful doctrine a crime of itself irrespective 
of whether the danger of resulting injury there-
from is imminent or remote. We base this belief 
n:pon the fundamental principle that the right of 
the individual to speak freely does not extend so 
far as to render him immune from punishment if 
,he says that which is inherently inimical to the 
public welfare. 

In Turner v. Williams (194 U .. s. 279, 294), this 
Dourt, in upholding the constitutionality of a 
statute providing for the exclusion of aliens who 
believe in or advocate the overthrow by force or 
violence of the Government of the United States 
or of all governments, said : 

''As long as human governments endure, 
they cannot be denied the power of self-pres-
ervation.'' 

It seems to us to be clear that the statutes under 
·consideration constitute a proper exercise by the 
Government of the State of New York of its 
power of self-preservation. 

If organized government is to endure, it must 
have the right to protect itself against any form 
of extra-parliamentary attack-that is, any form 
of unlawful attack-upon its existence. 

The police power certainly extends to the pro-
tection of the State itself, as well as tq the citi-
zens of the State. What would an organized gov-
ernment amount to if it lacked the power of self-
protection T Of what use would it be to have 
power to :protect the individual, if the government 
upon which he relies for protection is helpless to 
protect itself T 
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The principles justifying the New York crimi-
nal anarchy statute were admirably stated in Peo·-
ple v. Most (171 N.Y. 423), which was a prosecu-
tion instituted prior to the enactment of that 
statute. We quote from that opinion at pages 
430-432: 

''The Constitution of our state provides 
that 'every citizen may freely speak, write and 
publish his sentiments on all subjects, being 
responsible for the abuse of that right; and 
no law shall be passed to restrain or abridge 
the liberty of speech or of the press.' (Art. 
1, §8.) 

While the right to publish is thus sanc-
tioned and secured, the abuse of that right is 
excepted from the protection of the Consti-
tution, and authority to provide for and pun-
ish such abuse is left to the legislature. The 
punishment of those who publish articles 
which tend to corrupt morals, induce crime 
or destroy organized society, is essential to 
the security of freedom and the stability of 
the state. While all the agencies of govern-
ment, executive, legislative and judicial, can-
not abridge the freedom of the press, the 
legislature may control and the courts may 
punish the licentiousness of the press. 'The 
liberty of the press,' as Chancellor Kent de-
clared in a celebrated case, 'consists in the 
right to publish, with impunity, truth, with 
good motives, and for justifiable ends, 
whether it respects governments, magistracy 
or individuals.' (People v. Croswell, 3 Johns. 
Cas. 336, 393.) Mr. Justice Story defined the 
phrase to mean 'that every man shall have a 
right to speak, write and print his opinions 
upon any subject whatsoeever, without any 
prior restraint, so always, that he does not 
injure any other person in his rights, person, 
property or reputation; and so alW'ays, that 
he does not thereby disturb the public peace, 
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or attempt to subvert the government.' 
(Story's Commentaries on the Constitution, 
§1874.) 

The Constitution does not protect a pub-
lisher from the consequences of a crime com-
mitted by the act of publication. It does not 
shield a printed attack on private character, 
for the same section from which the above 
quotation is taken expressly sanctions crimi-
nal prosecution for libel. 

"It does not permit the advertisement of 
lotteries, for the next section prohibits lot-
teries and the sale of lottery tickets. It does 
not permit the publication of blasphemous or 
obscene articles, as the authorities uniformly 
hold. (People v. Ruggles, 8 Johns. 290, 297; 
People v. Muller, 96 N. Y. 408; In re Rapier, 
143 U. S. 110.) It places no restraint upon 
the power of the legislature to punish the 
publication of matter which is injurious to 
society according to the standard of the com-
mon law. It does not deprive the state of the 
primary right of self-preservation. It does 
not sanction unbridled license, nor authorize 
the publication of articles prompting the com-
mission of murder or the overthrow of gov-
ernment by force. All courts and commen-
tators contrast the liberty of the press with 
its licentiousness, and condemn as not sanc-
tioned by the constitution of any state, ap-
peals designed to destroy the reputation of 
the citizen, the peace of society or the exist-
ence of the government. (Story on the Const. 
§1878; Cooley on. Constitutional Limitations, 
518; OrdronatUX on Constitutional Legisla-
tion, 237; Tiedman on Police Powers, §81.)" 

The statute does not place a ban upon doctrine 
as such. 

One of the points raised in behalf of the plain-
tiff-in-error is that the criminal anarchy statute 
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is invalid in that it places a ban upon doctrine as 
doctrine. 

This is a misconception of the purpose and 
effect of the statute. The ban of the statute 
is not upon a doctrine, but upon the advocacy of 
a doctrine. The statute does not make belief in 
the prohibited doctrine unlawful. What the 
statute does and all that it does is to make it un· 
lawful to advocate the doctrine that organized 
government should be overthrown by force, or 
violence, or any unlawful means. 

A person may believe in the false doctrine 
without violating the law. No doubt, he may even 
express the opinion that the prohibited doctrine 
is a true one, without violating the law, provided 
he expresses his opinion in such a way as not to 
incite others to practice the doctrine. But the 
moment he a,dvocates the duty, necessity or pro-
priety of practicing the doctrine, he does what 
the law prohibits; and he is guilty of a crime 
even if he does not himself believe in the doctrine 
advocated. If a believer in the doctrine of crimi· 
nal anarchy translates his belief into action by 
advocating the practice of the doctrine, he does 
an overt act-incites others to do that which is 
unlawful-and thereby commits the crime of ad-
vocating the doctrine of criminal anarchy. In 
that case, however, he is rendered guilty not by 
his belief in, but by his advocacy of, the doctrine. 

To summarize: The punishment is imposed for 
an act and not for a belief. When a person advo-
cates the prohibited doctrine, he does an act which 
the statute says is unlawful. If he believes with-
out acting-that is, without advocating-he does 
nothing unlawful. But if he acts-advocates the 
prohibited doctrine-he violates the statute, 
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whether he believes or disbelieves in the doctrine 
advocated. 

Necessity of imminent danger. 

Perhaps the chief point relief upon by the 
plaintiff-in-error is that the criminal anarchy 
statute is unconstitutional because it takes no ac-
count of circumstances. It is argued that liberty 
of expression may be restrained only in circum4 

stances where its exercise bears a causal relation 
to some substantive evil consummated, attempted 
or likely. 

The position of the plaintiff-in-error seems to 
be, to state it bluntly and tersely, that the Four-
teenth Amendment to the Federal ·Constitution 
gives him the right to advocate the overthrow of 
the government of the State of New York by 
force or violence or such other unlawful means 
as he may choose, and that the state government 
is without power to take any steps to protect it-
self until such time as militant steps are taken to 
accomplish the actual overthrow of the govern-
ment. In other words, the plaintiff-in-error 
claims that he is entitled to the protection of the 

of the United States in his plans to 
overthrow organized government in one of the 
States of the Union until his plans have reached 
the point where there is imminent danger that 
they will be executed. 

It seems to us that the mere statement of the 
proposition demonstrates its falsity and absur-
dity. It is true that some utterances which con-
stitute punishable abuses of the right of free 
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speech become such only when the natural ten-
dency and reasonably probable effect of the words 
used are to accomplish the evil which it is the 
purpose of the statute to guard against, or when 
the danger to be apprehended is present or im-
minent. The reason for that rule is that the ut-
terances may be dangerous to the public welfare, 
or not dangerous, according to the time, place or 
other circumstances at which, or under which, 
they are made. For example, many things which 
might be said freely in time of peace would be 
punishable abuses of free speech if said in time 
of war. 

But, on the other hand, an utterance may con-
stitute an act or be an inseparable part of an act 
which is inherently inimical to the public welfare. 
In that case, it is per se an abuse of the right of 
free speech and may be made punishable as such. 
We submit that an utterance advocating the doc-
trine of criminal anarchy is of that character. 

Criminal anarchy is a dangerous doctrine at 
an·Y time. Its advocacy imperils the life of the 
state, no matter when it is made. The doctrine of 
criminal anarchy is so inherently dangerous that 
it is competent for the State to forbid the ad-
vocacy of that doctrine absolutely, without regard 
to whether there is imminent danger that the 
advocacy will result in the taking of actual steps 
to carry out the doctrine advocated. 

The existence of some grave emergency, such 
as a state of war, may be necessary ordinarily to 
justify a curtailment of the right of free speech. 
But the power to punish such an abuse of the 
right of free speech as advocacy of the doctrine 
of criminal anarchy may be exercised at any time. 
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We respectfully submit that it was competent 
for the Legislature of the State of New York to 
declare that under no circumstances is the doc-
trine to be advocated that organized government 
should be overthrown by force, violence or any 
unlawful means. 

It certainly cannot be contended that where a 
group of persons are deliberately advocating the 
doctrine that organized government should be 
overthrown by unlawful means, and are pointing 
out specifically definite ,steps for the accomplish-
ment of that purpose, the government against 
which the action is contemplated can take no steps 
to protect itself by checking the movement before 
it has gone too far. It cannot be that the Govern-
ment is powerless to act until the plotters have 
perfected their plans and are ready to strike the 
fatal blow. If the Government were bound to de-
lay its action until the arrival of the time for the 
striking of the blow, it might then be too late, and 
the Government might perish because of its fail-
ure to take seasonable protective measures. The 
time to kill a snake is when it is young. 

In the opinion in this case in the Appellate 
Division (195 App. Div. 773, 790, 791, 792), Mr. 
Justice Laughlin made the following admirable 
statement of the law on this subject: 

''So zealously do the courts uphold the con-
stitutional provisions relating to the freedom 
of speech and of the press and to personal 
liberty, that they construe legislation de-
signed to prevent the abuse of those rights so 
as to prohibit only wha.t is essential to pre-
vent the abuse at which the statutes are 
aimed (State v. Fox, supra [71 Wash.l85; 236 
U.S. 273]); and the courts in construing such 
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statutes have in some instances said that the 
danger to be apprehended from a doctrine, 
the advocacy of which is lawfully and consti-
tutionally forbidden, must be present or im-
mediate (Schenck v. United StOJtes, supra, 
[249 U. S. 47]); Masses Pub. Co. v. Patten, 
244 Fed. Rep. 535; revd., 246 id. 24; C olye'r 
v. Skeffington, 265 id. 17); and in other 
decisions it is stated that a question of prox-
imity and degree is involved, and that the 
'natural tendency and reasonably probable' 
effect of the words used must be to accom-
plish the evil which it is the purpose of the 
statute to guard against. (Debs v. United 
States, 249 U. S. 211; Commonwealth v. 
Peaslee., 177 Mass. 267; Abrams v. United 
States, 250 U. S. 616, dissenting opinion by 
Mr. Justice Holmes at p. 627; Schaefer v. 
United States, 251 id. 466; Pierce v. United 
States, 252 id. 239.) I am of opinion that 
the common-law theory of proximate causal 
connection between the acts prohibited and 
the danger apprehended therefrom, which is 
the basis of the comments of the courts to 
which reference has been made, has no appli-
cation here. The articles in question are not 
a discussion of ideas and theories. They ad-
vocate a doctrine deliberately determined 
upon and planned for militantly disseminat-
ing a propaganda advocating that it is the 
duty and necessity of the proletariat engaged 
in industrial pursuits to organize to such an 
extent that, by massed strike, the wheels of 
government may ultimately be stopped and 
the government overthrown, and all public and 
private property expropriated and national-
ized and administered for a time through a 
proletarian dictatorship and thereafter, in 
some manner not very definitely disclosed, ad-
ministered by and for the entire proletariat. 
I cannot subscribe to the doctrine that it is 
not competent for the Legislature to forbid 
the advocacy of such a doctrine designed and 
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intended to overthrow government in this 
manner, until it can be shown that there is a 
present or immediate danger that it will be 
successful, for such legislation would afford 
no adequate protection against the appre-
hended danger, because it is evident that the 
organization of the proletariat as advised and 
urged, and the spread of the pernicious doc-
trine, are to be effected in the main secretly; 
for we are not informed who is to determine 
when the time for massed strikes will be ripe 
or who is to call them, and it is evident that 
a law so limited might only become effective 
simultaneously with the overthrow of gov-
ernment, when there would be neither prose-
cuting officers nor courts for the prosecution 
and punishment of the crimes. In so far, 
therefore, as it is competent for the Legi·s-
lature to enact laws to prevent the over-
throw of government by unauthorized means, 
I am of opinion that the initial and every 
other act knowingly committed for the accom-
plishment of that purpose may be forbidden 
and declared to be a crime. We must assumE' 
that the Legislature deemed that, unless the 
advocacy of such a doctrine was prohibited, 
there was danger that sooner or later the gov. 
ernment might be overtht'own thereby. That, 
I think, was sufficient to warrant the enact-
ment of the statute. I know of no right on 
the part of the aliens who are members of the 
Left Wing and here merely by sufferance of 
our government, to advocate the overthrow 
our constitutional form of government by un-
lawful means; and surely naturalized citi-
zens who have sworn to uphold the Constitu-
tion have no right to advocate its overthrow 
otherwise than through the ballot box and as 
provided for its amendment, nor have native-
born citizens of alien parentage, such as the 
appellant is, or any other citizen, such right, 
and they should not be heard to invoke the 
protection of the Constitution against their 
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prosecution for acts, deliberately performed, 
calculated and intended to overthrow and nul-
lify it by unauthorized means. (See State v. 
Gilbert, supra [141 Minn. 263; 254 U. S. 
325].) The doctrine '·s advocates are not 
harmless. They are a menace, and it be-
hooves Americans to be on their guard to 
meet and combat the movement, which, if per-
mitted to progress as contemplated, may un-
dermine and endanger our cherished institu-
tions of liberty and equality. But if immigra-
tion is properly supervised and restricted 
and the people become aroused to the danger 
to be apprehended from the propaganda of 
class prejudice and hatred-by a very small 
minority mostly of foreign birth, which has 
for its object not only the overthrow of gov-
ernment but the destruction of civilization 
and all the innumerable benefits it has 
brought to mankind-there can be no doubt 
but that the God-fearing, liberty-loving 
Americans both in the urban and rural com-
munities, who appreciate the equal opportu-
nities for all for bettering their status and 
for advancement afforded by our constitu-
tional form of government, under which the 
majority rule, and have made and are mak-
ing sacrifices to improve their condition and 
that of their families, and to accumulate 
property for themselves and those who come 
after them, will see to it that these pernicious 
doctrines are not permitted to take root in 
America. Since it is competent for the Leg-
islature to enact laws for the preservation of 
the State and Nation, the laws required for 
that purpose rest in the legislative discre-
tion, and if they are reasonably adapted to 
that end and are based on danger reasonable 
to be apprehended, even though not present 
or immediate, they may not be' annulled by 
the courts either on the theory that it would 
be wiser to leave it to the people to meet the 
pernicious doctrines by argument, or that 
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they unnecessarily restrict the freedom of 
speech or of the press or of personal liberty. 
The Legislature within its authority has 
spoken for the People, and it is the duty of 
the courts to enforce the law." 

In Ex parte Bollman (8 U. S. [4 Cranch] 74, 
126), this Court said per Marshall, C. J.: 

"Crimes so atrocious as those which have 
for their object the subversion by violence of 
those laws and those institutions which have 
been ordained in order to secure the peace 
and happiness of society, are not to escape 
punishment, because they have not ripened 
into treason. The wisdom of the legislature 
is competent to provide for the case; and the 
framers of our constitution, who not only de-
fined and limited the crime, but with jealous 
circumspection attempted to protect their 
limitation, by providing that no person should 
be convicted of it, unless on the testimony of 
two witnesses to the same overt act, or on con-
fession in open court, must have conceived it 
more safe, that punishment, in such cases, 
should be ordained by general laws, formed 
upon deliberation, under the influence of no 
resentments, and without knowing on whom 
they were to operate, than that it should be 
inflicted under the influence of those passions 
which the occasion seldom fails to excite, and 
which a flexible definition of the crime, or a 
construction which would render it flexible, 
might bring into operation. It is, therefore, 
more safe, as well as more consonant to the 
principles of our constitution, that the crime 
of treason should not be extended by con-
struction to doubtful cases·; and that crimes 
not clearly within the constitutional definition, 
should receive such punishment as the legis-
lature in its wisdom may provide." 
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We do not advance a novel doctrine when we 
assert that an utterance may be so inherently 
inimical to the public welfare as to be per se a 
punishable abuse of free Several instances 
of utterances falling within that class suggest 
themselves readily. Perhaps the most obvious 
one is that of criminal libel. A malicious libel 
which tends to expose the person concerning whom 
it is published to contempt, disgrace or obloquy is 
indictable as a crime. Criminal libel is punish-
able, not because it inflicts an injury, but because 
it may provoke a breach of the peace. So crim-
inal anarchy may be punished because its ad-
vocacy operates of itself to imperil the very ex-
istence of the State-of organized government. 
The danger of a breach of the peace resulting from 
criminal libel need not be imminent. Nor need 
the danger of overthrow of organized government 
resulting from the advocacy of criminal anarchy 
be imminent. 

Perjury affords another example of an utter-
.ance which is per se an abuse of free speech. If 
a sworn witness testifies falsely as to a material 
fact in issue, he may be prosecuted and punished 
irrespective of whether the false testimony given 
by him influences the verdict. 

Some statutes (e. g., N. Y. Penal Law §764, 
subd. 4) make it a crime to electioneer on Election 
Day within a specified distance of a polling place. 
Of course, electioneering usually involves the use 
of speech. It is a crime to do the prohibited act 
even if it does not influence the votes of the elec-
tors who are approached by the offender. 

If we concede, for the sake of argument, that 
the proper construction of the New York criminal 
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anarchy statute is that it is applicable only to 
utterances made under certain circumstances,-
that it is applicable only where there is imminent 
danger that concrete substantive injury will re-
sult from the advocacy of the prohibited doctrine, 
-we nevertheless submit that the manifesto, for 
the publication of which the plaintiff-in-error has 
been convicted, constitutes a violation of the stat-
ute as thus construed. 

The manifesto advocates the conquest and de-
struction of the State, and after that has been 
accomplished, the temporary establishment of a 
dictatorship of the proletariat, which in turn is to 
be succeeded ultimately by a so-called government 
of production and not of persons,-'by the "full 
and free social and individual autonomy of the 
communist order". Mass action finding expres-
sion in a general strike is the means advocated 
for the overthrow, conquest and destruction of the 
existing organized government. The manifesto 
made it plain that it is proposed not merely to 
capture what is termed the bourgeois state, but 
to conquer and qestroy it (Transcript, pp. 103-
111, 123, 125, 129-136). 

It is apparent, from an examination of the mani-
festo, that the intent was to incite the readers to 
use unlawful means to bring about the conquest 
and destruction of the existing government, and 
to do this forthwith. It is clear that the manifesto 
contemplated action immediately or in the near 
future. 

The imminence of the danger that unlawful 
action will result from advocacy of the doc-
trine of criminal anarchy cannot he measured 
mathematically. ''Imminent'' does not necessar-
ily mean the next moment. 
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If A says, '' Oh, I think the government should 
be overthrown by force", but makes no definite 
suggestion as to when and how, there is no im-
minent danger. But if he says, "We must over-
throw the government by force; let us do this by 
mass action; now is the time to act"-and points 
out the form that mass action shall take and the 
steps that should be taken to conquer and destroy 
the existing government, the danger is imminent. 

That the action advocated by the plaintiff-in-
error was not in fact taken is not material, and 
does not prove that the danger was not imminent; 
it merely shows that the State wisely acted in self-
defence before it was too late. In Schenck v. 
United States (249 U. S. 47)-it was held that 
the circulation of a document for the purpose of 
obstructing the draft was a violation of the Es-
pionage Act, even though the circular did not suc-
ceed in accomplishing the purpose for which it 
was published and circulated. The principle in-
volved in that decision is applicable to the ques-
tion under present consideration. 

Restraint upon free expression of political 
opinion. 

A considerable portion of the brief of plaintiff-
in-error is devoted to an attempt to show that the 
statute under consideration is void because its 
purpose and effect is to punish, and therefore 
limit, free discussion of political questions. 

It is obvious that there is no merit whatever in 
this contention. 

Undoubtedly, our theory of government de-
mands that the utmost possible freedom shall be 
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accorded everyone in the expression of political 
opinions. A person has the right to advocate 
drastic changes in our form of government, even 
to the extent of advocating the overthrow of the 
existing government or the abolition of all organ-
ized government, provided he proposes to bring 
about the desired changes through the action of 
the electorate by means of the use of the ballot. 
But the right to express political opinions freely 
does not extend to or include the right to advocate 
the overthrow of the existing government or the 
destruction of organized government by the use of 
unlawful means. 

The doctrine of criminal anarchy is not a po-
litical doctrine. If it were, it would find expres-
sion in political action, and not in deeds of vio-
lence. Under our system of government, political 
action is action taken in the manner authorized 
by law for the purpose of affecting government or 
governmental affairs. Advocacy of the doctrine 
of criminal anarchy is not political action. Crim-
inal anarchy seeks to make political action impos-
sible-indeed, to do away with the only thing 
which political action can affect, or upon which it 
can operate, namely, organized government. 

Ours is a popular government. Our govern-
ment is conducted according to the will of the ma-
jority. When the majority, by their vote, decide 
any political question, the minority must submit to 
the popular will. Popular government-govern-
ment chosen by a majority of the people-is one of 
the greatest gifts from modern civilization to man-
kind. It is monstrous to say that anyone living 
under our government has a constitutional right 
to advocate with impunity the doctrine that a 
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minority of the people have the right to overthrow 
our government by unlawful means. 

The plaintiff-in-error and his associates in the 
communistic movement form a small but militant 
and dangerous minority in this country. They in-
tend, if possible, to impose their views and their 
will on the majority. They are determined to sub-
stitute rule by the minority-their minority-
for rule by the majority, for popular rule. If the 
majority of the people wanted to abolish organized 
government, they could do so by their vote. The 
plaintiff-in-error and his associates know that 
public sentiment is overwhelmingly opposed to 
them and their aims, and therefore they f:Jeek to 
accomplish their ends by force, violence or other 
unlawful means. .Clearly, advocacy of meas-
ures of that nature is not entitled to constitutional 
protection as the expression of political opinion: 

The distinction between the right to express po-
litical opinions and advocacy of the doctrine 
of criminal anarchy was clearly expressed in the 
following words by Chief Judge Hiscock of the 
Court of Appeals in his opinion in this case (Peo-
ple v. Gitlow, 234 N.Y. 132, 151): 

''Every intelligent person recognizes that 
one of the great rights secured to the citizens 
of this country is that of free and fearless 
discussion of public questions including even 
the merits and shortcomings of our govern-
ment. It would be intolerable to think that 
any attempt could be successfully made to 
impair such right. But the difference between 
such forms of discussion and the advocacy of 
the destruction of government itself by means 
which are abhorrent to the entire spirit of our 
institutions is so great that we deem it en-
tirely unnecessary to support at length the 
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proposition that the Legislature of this state 
may prohibit the latter without infringing the 
former." 

In In Be Lit1vuanian Workers' Literature Soc. 
(187 N.Y. Supp. 612, 614-615), the Court said: 

''The publication of literature is, of course, 
an exercise, and perhaps the most common 
and effective one, of the right of free speech. 
That right does not embrace the right to ad-
vise or encourage attempts to overthrow by 
force existing government; that is, by what 
is commonly spoken of as revolutionary 
methods. Indeed, the Penal Law of this state 
(Consol. Laws, c. 40), sections 160 and 161, 
makes advising or teaching 'by word of mouth 
or writing "" "" "" the duty, necessity or 
propriety of overthrowing or overturning or-
ganized government by force or violence' a 
felony, punishable by imprisonment froVI:five 
to ten years, or by a :fine of not more than 
$5,000, or both. It is not the province of this 
court in any of its departments to set itself 
up as a censor of the tastes, social or politi-
cal, of the people. However repugnant to our 
minds and consciences the Socialist program 
may be, we are not to stand in the way of 
organizations to promote its accomplishment, 
provided only it is clear that the purpose and 
intent of those organizations is to seek the 
accomplishment of that program by lawful 
methods; that is to say, to change our form 
of government by amending the Constitution 
through constitutional methods. It may be 
remarked, in passing, that whatever may have 
been or may now be the situation in any other 
country, there can be in this country no sort 
of moral excuse even for advocacy of a resort 
to any other means of effecting such change. 
By the adoption of the Prohibition and Uni-
versal Suffrage Amendments we have recent-
ly had very striking examples of the practical 
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ease and celerity with which our Constitution 
may be radically amended.'' 

The wisdom of the statute. 

For the reasons which we have set out herein-
before, it seems to be clear that the New York 
criminal anarchy statute is a valid exeroise of the 
State's police power to punish an abuse of the 
right of free speech. 

Opinions may differ as to the wisdom of pass-
ing statutes of this character. It may be that 
from the standpoint of expediency it might be 
wiser to have a statute which provides for the 
punishment of the advocacy of criminal anarchy 
only in those cases where it can be shown that 
there is imminent danger that concrete substan-
tive injury will result from the advocacy of the 
unlawful doctrine, on the theory that if our gov-
ernment is to endure we must rely on the good 
common sense of our citizens to reject false doc-
trine in respect to government. 

But we submit that the question of the wisdom 
and expediency of the statute was one for the 
Legislature to determine and that it cannot be 
considered on this appeal. All that concerns this 
court is the question whether the statute infringes 
the Constitution of the United States. 

Fox v. Washington, 236 U.S. 273, 278. 
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POINT Ill. 

Similar statutes have been upheld in other 
jurisdictions. 

We have thus far based our argument in sup-
port of the constitutionality of the criminal an-
archy statute upon principle. It seems to us that 
the statute is so clearly a justifiable exercise of 
the ,State's police power that it may be unneces-
sary for us to support our argument by the cita-
tion of reported cases which have upheld statutes 
of a similar nature. But since authorities are not 
wanting, we shall refer to some of them. 

California. 
In People v. Stellik (203 Pac. 78), the Supreme 

Court of California, in sustaining the validity of 
the criminal syndicalism statute of that State, 
said that the right of free speech does not include 
the right to advocate the destruction or overthrow 
of government or the criminal destruction of 
property, and that the Legislature has power to 
punish propaganda which has for its purpose the 
destruction of government or the rights of prop-
erty which the government was formed to pre-
serve. See, also, People v. Malley, 194 Pac. 48, 
and Ex Parte McDermott, 183 Pac. 437, uphold-
ing the same statute. 

Connecticut. 
In State v. Sinchuk (96 Conn. 605, 115 Atl. 33, 

20 A. L. R. 1515), the Court upheld the Connecti-
cut statute entitled, ''An act concerning sedi-
tion." The statute penalized three classes of 
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publications, including those "which create or 
foster opposition to organized government.'' One 
of the objections which the court considered and 
rejected as being unsound was that the act ''pen-
alized expression for its character regardless of 
relation or harmful consequence.'' 

Minnesota. 
In State v. Moilen (Minn.), 167 N. W. 345, 1 A. 

L. R. 331, it was held that the Minnesota statute 
declaring and defining the crime of criminal syn-
dicalism, and prohibiting the advocacy or teach-
ing of sabotage or other methods of terrorism as 
a means of accomplishing industrial or political 
aims, is not obnoxious to either the State or the 
Federal Constitution. 

New Jersey. 
In State v. Quinlan, 86 N. J. Law 120, 91 At-

lantic 111, and State v. Boyd, 86 N. J. L. 75, 91 
Atlantic 586 (affirmed without opinion in 87 N. J. 
L. 328,-93 Atlantic 599), the Courts passed upon 
th_e validity of the New Jersey statute providing 
that "any person who shall, in public or private, 
by speech, writing, printing, or by ony other mode 
or means, advocate, encourage, justify, praise or 
incite the unlawful burning, destruction of public 
or private property or advocate, encourage, jus-
tify, praise and incite the killing or injuring of 
any class or body of persons or of any individual, 
shall be guilty of a High Misdemeanor.'' 

In each of the New Jersey cases just cited, the 
validity of the statutes was upheld as against the 
objection that it violated the S.tate Constitution 
in that it restrained and abridged liberty of 
speech. 
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In State v. Boyd, 86 N.J. L. 75, 91 Atlantic 586, 
the Court said : 

''The fundamental answer to the point 
raised is that free speech does not mean un-
bridled license of speech, and that language 
tending to the violation of the rights of per-
sonal security and private property, and 
breaches of the public peace, is an abuse of 
the right of free speech, for which, by the 
very constitutional language invoked, the 
utterer is responsible." 

Washington. 
In State v. Fox (71 Wash. 185, 127 Pacific 1111, 

affd. 236 U. 1S. 273) it was held that the Washing· 
ton statute making it a criminal offense to edit or 
publish an article ''advocating, encouraging, or 
inciting, or having a tendency to encourage or in· 
cite the commission of any crime, breach of the 
peace, or act of violence, or which shall tend to 
encourage or advocate disregard for law or for 
any Court or Courts of Justice,'' is not violative of 
the constitutional provisions relating to the free-
dom of the press. 

In State v. Hennessy .(114 Wash. 351, 195 Pac. 
211), the Supreme Court of Washington upheld 
the of a statute of that State commonly 
known as the ''Criminal Syndicalism'' statute (L. 
1919, p. 518). That statute made it a felony (1) 
to ''advocate, advise, teach or justify crime, sedi-
tion, violence, intimidation or injury as a means 
or way of effecting or resisting any industrial, 
economic, social or political change," or (2) to 
''print, publish, edit, issue or knowingly sell, cir-
culate, distribute or ,display, any book, pamphlet, 
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paper, handbook, document, or written or printed 
matter of any form, advocating, advising, teach-
ing or justifying crime, sedition, violence, intimi-
dation or injury as a means or way of effecting or 
resisting any industrial, economic, social or po-
litical change.'' 

In the Hennessy case, it was held that the 
''Criminal Syndicalism'' statute was not unconsti-
tutional as abridging freedom of speech. It was 
also held that the fact that treason is defined in 
the Federal Constitution does not deprive the 
State Legislature of the power to enact a statute 
which is intended to prevent the teaching of crime, 
sedition, violence or intimidation as a means of 
overcoming or destroying the present social order. 

Oregon. 
In State v. Laundy (204 Pac. 958; rehearing 

denied in 206 Pac. 290), the Supreme Court of 
Oregon held that no constitutional right, federal 
or state; was violated by the Syndicalism Act of 
that State. 

(We may point out here that the decision con-
struing the first Washington statute-Stlllte v. Fox, 
suprar-was rendered in 1912, and that the deci-
sions construing the New Jersey Statute-State v. 
Quinlan. and State v. Boyd, suprar-were rendered 
in June, 1914, and July, 1914, respectively. We 
point this out f.or the purpose of showing that the 
Washington and New Jersey statutes, as well as 
the New York statutes under consideration, were 
passed prior to the commencement of the Great 
War.) 
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New Mwico. 
In State v. Diamond (202 Pac. 988, 20 A. L. R. 

1527), the Supreme Court of New Mexico held 
that a State statute prohibiting acts which have 
for their object the destruction of organized gov-
ernment was unconstitutional as violative of the 
right of free speech guaranteed by the State Con-
stitution. That statute, however, provided that it 
should be unlawful for any person or persons to 
commit or perform or to cause to permit or to be 
performed "any act of any kind whatsoever which 
has for its purpose or aim the destruction of or-
ganized government, federal, state or municipal, 
or to do or cause to be done any act which is an-
tagonistic to or in opposition to such government, 
or incite or attempt to incite revolution or opposi-
tion to such organized government". The basis 
of the court's decision was that the offences enu-
merated in the statute were not confined to acts 
of violence or force or other unlawful things, but 
included all acts, peaceful or otherwise, which had 
for their object the destruction of organized gov-
ernment by acts antagonistic to or in opposition 
to such organized government. The Court pointed 
out that under the terms of the statute no distinc-
tion was made between the man who advocates a 
change in the form of our government by constitu-
tional means, or advocates the abandonment of 
organized government by peaceful methods, and 
the man who advocates the overthrow of our gov-
ernment by armed revolution, or other form of 
force or violence. 

The New York statute is free from the vice of 
the New Mexico statute. 
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In Conclusion. 

We respectfully submit that the New York 
criminal anarchy statute (New York Penal Law, 
§§160, 161, subds. 1 and 2) is constitutional and 
does not violate the due process clause of the 
Fourteenth Amendment to the Constitution of the 
United States. 

The judgment convicting the plaintiff-in-error 
of the crime of criminal anarchy should be af-
firmed. 

Respectfully submitted, 
CARL SHERMAN, 

Attorney General, 
State of New York. 

J OAB H. BANTON' 
District Attorney, 

New York County. 

JOHN CALDWELL MYERS, 
Assistant District Attorney, 

JoHN F. O'NEIL, 
Deputy Assistant District Attorney, 

Of Counsel. 

March, 1923. 
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APPENDIX. 

The following is a summary or synopsis of the 
most important parts of the Left Wing Mani-
festo, which was published in The Revolutionary 
Age of July 5th, 1919, and which affords the basis 
for the indictment. 

In the very beginning of the article on page 6 
of ''The Revolutionary Age'' there is the an-
nouncement that the world is in crisis; that so-
cialism itself is in crisis; that communist social-
ism is developing, and that the struggle between 
capitalism and communist socialism is Now (this 
means the present time) the fundamental prob-
lem of international politics. This may be seen 
from the following: 

''The world is in crisis. Capitalism, the 
prevailing system of society, is in process of 
disintegration and collapse. Out of its vitals 
is developing .a new social order, the system 
of Communist Socialism; and the struggle 
between this new social order and the old is 
Now the fundamental problem of interna-
tional politics. 

"The predatory 'war for democracy' dom-
inated the world. But Now it is the revolu-
tionary proletariat in action that dominates, 
conquering power in some nations, mobiliz-
ing to conquer powers in others, and calling 
upon the proletariat of all nations to prepare 
for the final struggle against Capitalism. 

"But Socialism itself is in crisis. Events 
are revolutionizing Capitalism and Socialism 
-an indication that this is the ·historic epoch 
of the proletarian revolution. Imperialism 
is the final stage of Capitalism; and Imper-
ialism means sterner reaction and new wars 
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of conquest-uNLEss the revolutionary prole-
tariat acts for Socialism. Capitalism cannot 
reform itself; it cannot be reformed. Hu-
manity can be saved from its last excesses 
only by the Communist R.evolution. There 
can Now be only the Socialism which is one 
in temper and purpose with the proletarian 
revolutionary struggle. There can be only 
the Socialism which units the proletariat of 
the WHOLE woru..n in the general struggle 
against the desperately destructive Imperial-
isms-the Imperialisms which array them-
selves as a single force against the ONSWEEP-
ING PROLETARIAN REVOLUTION." 

There must be new wars unless the revolution-
ary &ocialist succeeds in his design : 

"New problems of power must necessarily 
arise, producing new antagonisms, new wars 
of aggression and conquest-unless the revo-
lutionary proletariat coNQUERS in the struggle 
for Socialism." 

Under the subtitle "The Collapse of the Inter-
national" in column 3, pages 6, the manifesto 
clearly suggests that it is the duty of revolution-
ary socialists to begin a civil war in every coun-
try that dared to go to war with any other coun-
try; and that the socialists who voted war credits 
to the nations that went to war in 1914 betrayed 
the cause of socialism and repudiated the reso-
lution adopted by the 1Socialist International Con-
gress of Basle th81t had threatened the govern-
ments with Parisian communes in the event any 
of them declared war upon any other nation. The 
statement is also made that during a war is the 
precise time for the proletariat to conquer power. 
This may be seen from the following, which is 
quoted from the manifesto: 
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''THE CoLLAPSE oF THE INTERNATIONAL. 

In 1912, at the time of the first Balkan 
war, Europe was on the verge of a general 
imperialistic war. A Socialist International 
Congress was convened at Basle to act on the 
impending crisis. The resolutions adopted 
stigmatized tke coming war AS IMPERIALISTIC 
AND AS UNJUSTIFIABLE ON ANY pretext of na-
tional interest. The Basle resolution de-
clared: 

1. That the war would create an economic 
and political crisis; 2. That the workers 
would look upon participation in the war as 
a crime, which would arouse 'indignation and 
revulsion' among the masses; 3. That the 
crisis and the psychological condition of the 
workers would create a situation that Social-
ists should use 'to rouse the masses and 
hasten the downfall of Capitalism'; 4. That 
the governments 'fear a proletarian revolu-
tion' and should remember the Paris Com-
mune and the revolution in Russia in 1905, 
that is, a civil war. 

The Basle resolution indicted the coming 
war as imperialistic, a war necessarily to be 
opposed by Socialism, which would use the 
opportunity of war to wage the revolutionary 
struggle against Capitalism. The policy of 
Socialism was comprised in the struggle to 
transform the imperialistic war into a civil 
war of the oppressed against the oppressors, 
and for Socialism. 

The war that came in 1914 was the same 
imperialistic war that might have come in 
1912, or at the time of the Agadir crisis. But, 
upon the declaration of war, tke dominant 
Socialism, contrary to tke Basle resolution, 
accepted and justified tke war. • • • • • • • 
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The dominant Socialism favored the war; 
a small minority adopted a policy of petty 
bourgeois pacifism; and only the LEFT WING 
GROUPS adhered to the policy of revolutionary 
Socialism. • • • • • • • 

The Basle Manifesto simply required op-
position to the war and the fight to develop 
out of its circumstances the revolutionary 
struggle of the proletariat against the war 
and Capitalism. • • • • • • • 

The struggle comes to a climax dur-
ing war. National struggles are a form of 
expression of the class struggle, whether they 
are revolutionary wars for liberation or im-
perialistic wars for spoilation. It is pre-
cisely during a war that material conditions 
provide the opportunity for waging the class 
struggle to a conclusion for the conquest of 
power." 

Moderate socialists are condemned because they 
abandoned militant revolutionary tactics: 

''MoDERATE SociALISM. 

The 1Socialism which developed as an or-
ganized movement after the collapse of the 
revolutionary First International was mod-
erate, petty bourgeois Socialism. It was a 
Socialism adapting itself to the conditions of 
national development, abandoning in prac-
tice the MILLITANT idea of revolutionizing the 
old world.'' 

They are also condemned for their peaceful tac-
tics: 

&'Evading the actual problems of the revo-
lutionary struggle, the dominant Socialism of 
the Second International. developed into a 
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PEACEFUL movement of organization, of 
trades union struggles, of co-operation with 
the middle class, of legislation and bourgeois 
State Capitalism as means of introducing 
Socialism.'' 

They are further condemned because they be-
lieved in reforms and using the parliaments in-
stead of destroying the state: 

''The dominant Socialism expressed this 
unity,· developing a policy of LEGISLATIVE RE-
FORMS and State Capitalism, making the revo-
lutionary class struggle a parliamentary 
process. 

This developing meant, obviously, the 
abandonment of fundamental Socialism. It 
meant working on the basis of the BOURGEOIS 
PARLIAMENTARY STATE, instead of the struggle 
to DESTROY THAT STATE j it meant the 'CO-Op-
eration of classes' for State Capitalism, in-
stead of the uncompromising proletarian 
struggle for Socialism.'' 

The Mensheviki of Russia, whose leader, Keren-
sky, overthrew the government of the Czar and 
set up a democratic-republic parliamentary state, 
and the Social Democrats of Germany, who like-
wise set up a parliamentary republic, are roundly 
condemned for their failure to destroy all vestige 
of the bourgeois parliamentary state; while on 
the other hand the Bolsheviki; who by revolu-
tionary methods conquered and destroyed 
Kerensky's democratic republic in Russia, and the 
Spartacide Communists of Germany, who likewise 
sought to overthrow the Social Democrats in Ger-
many by similar revolutionary tactics, are held up 
as the proper ideal for revolutionary socialists: 
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''THE PROLETARIAN REVOLUTION. 

The dominant Socialism justified its ac-
ceptance of the war on the plea that a revo-
lution did not materialize, that the masses 
abandoned Socialism. 

This was conscious subterfuge. When the 
economic and political crisis DID develop po-
tential revolutionary action in the prole-
tariat, the dominant Socialism immediately 
assumed an attitude AGAINST the revolution. 
The proletariat was urged NOT to make a re-
volution. The dominant Socialism united 
with the capitalist governments to prevent a 
revolution. 

The Russian revolution was the first act 
of the proletariat against the war and Impe-
rialism. But while the masses made the revo-
lution in Russia, the bourgeois · usurped 
power and organized the regulation boUI'-
geois-parliamentary republic. This was the 
first stage of the revolution. Against this 
bourgeois republic organized the forces Of the 
proletarian revolution. Moderate Socialism 
in Russia, represented by the Mensheviki and 
the Social-Revolutionists, acted against the 
proletarian revolution. It united with the 
Cadets, the party of bourgeois Imperialism, 
in a coalition government of bourgeois democ-
racy. It placed its faith in the war 'against 
German militarism,' in national ideals, in 
parliamentary democracy and the 'co-opera-
tion of classes.' 

But the proletariat, urging on the poorer 
peasantry, conquered power. It accom-
plished a proletarian revolution by means of 
the Bolshevik policy of 'all powers to the So-
viets '--organizing the new transitional state 
of proletarian dictatorship. Moderate Social-
ism, even after its theory that a proletarian 
revolution was impossible had been shattered 
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by life itself, acted against the proletarian 
revolution and mobilized the counter-rev.olu-
tionary forces against the Soviet Republic-
assisted by the moderate Socialism of Ger-
many and the Allies.'' 
• • • • • • • 

The revolution in Germany decided the 
controversy. The first revolution was made 
by the masses against the protest of the 
dominant moderate Socialism, represented 
by the Social-Democratic Party. As in Rus-
sia, the first stage of the Revolutionary re-
alized a bourgeois parliamentary republic, 
with power in the hands of the Social-Demo-
cratic Party. Against this, bourgeois repub-
lic organized a revolution, the proletarian 
revolution directed by the Spartacan-Commu-
nists. And, precisely as in Russia, the dom-
inant moderate Socialism opposed the pro-
letarian revolution, opposed all power to the 
Soviets, accepted parliamentary democracy 
and repudiated proletarian dictatorship." 

Moderate Socialism believes in the democratic 
parliamentary state to introduce socialism; while 
Revolutionary Socialism rejects the parliamen-
tary state and declares that that state must be 
destroyed. 

''There is, accordingly, a common policy 
that characterizes moderate Socialism, and 
that is its conception of the state. Moderate 
Socialism affirms that the bourgeois, demo-
cratic parliamentary state is the necessary 
basis for the introduction of Socialism; ac-
cordingly, it conceived the task of the revo-
lution, in Germany and Russia, to be the con-
struction of the democratic parliamentary 
state, after which the process of introducing 
Socialism by- legislative reform measures 
could be initiated. Out of this conception of 
the state developed the counter-revolutionary 
policy of moderate Socialism. 
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Revolutionary Socialism, on the contrary, 
insists that the democratic parliamentary 
state can never be the basis for the intro-
duction of Socialism; that it is necessary to 
destroy the parliamentary state, and con-
struct a new state of the organized producers, 
which will deprive the bourgeoisie of political 
power, and function as a revolutionary dic-
tatorship of the proletariat. • • • • • • • 

Revolutionary Socialism alone is capable 
of mobilizing the proletariat for Socialism, 
for the conquest of the power of the state, by 
means of revolutionary mass action and pro-
letarian dictatorship." 

The Socialists of America are condemned as 
moderates who failed to take advantage of the 
recent war in which the United States partici-
pated and during which revolutionary socialism, 
according to the Manifesto, had a chance to con-
quer power: 

"The dominant moderate Socialism of the 
International was equally the Socialism of the 
American Socialist Party. • • • • • • • 

The war and the proletarian revolution in 
Russia provided the oportunity. The So-
cialist Party, under the impulse of its mem-
bership, adopted a MILITANT declaration 
against the war. But the officials of the party 
sabotaged this declaration. The official pol-
icy of the party on the war was a policy of 
petty bourgeois pacifism. • • • • • • • 

This policy necessarily developed into a 
repudiation of the revolutionary Socialist po-
sition. When events developed the test of 
accepting or rejecting the revolutionary im-
plications of the declaration against the war, 
the party bureaucracy immediately exposed 
its reactionary policy, by repudiating the 
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policy of the Russian and German Commu-
nists, and refusing affiliation with the Com-
munist International of revolutionary So-
cialism.'' 

The United States is becoming an autocratic 
government preparing for aggression and con-
quest; but it is approaching a crisis in the days 
to come which modify the immediate task of the 
revolutionary socialist. It will be noted that they 
say, "These conditions modify our immediate 
task.'' American capitalism is declared to be 
brutally terrorizing the militant proletariat 
which condition will produce proletariat action 
against capitalism (the state). Strikes are de-
veloping wherein the workers strive to usurp the 
functions of government. The revolutionary so-
cialists will use these strikes, broaden them, make 
them militant for a final struggle against the 

Again, "Revolutionary Socialism must use 
these mass revolts"; "must base itself on the 
mass struggle''; ''our task is to encourage the 
militant"; "our task is to articulate and organize 
the proletariat'' : 

''PRoBLEMS OF AMERICAN SoCIALISM. 

Imperialism is dominant in the United 
States, which is now a world power. It is 
developing a centralized, autocratic federal 
government, acquiring the financial and mili-
tary reserves for aggression and wars of con-
quest. The war has aggrandized American 
Capitalism, instead of weakening it as in 
Europe. But world events will play upon 
and influence conditions in this country-
dynamically, the sweep of revolutionary pro-
letarian ideas; materially, the coming con-
struction of world markets upon the resump-
tion of competition. Now all-mighty and su-
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preme, Capitalism in the United States MUST 
meet crises IN THE DAYS TO COME. These 
ditions modify our immediate task, but do not 
alter its general character; this is not the 
moment of revolution, but it is the moment 
of revolutionary struggle. American 
talism is developing a brutal campalign of 
rorism against the militant proletariat. 
American Capitalism is utterly incompetent 
on the problems of reconstruction that press 
down upon society. Its 'reconstruction' pro-
gram is simply to develop its power for 
gression, to aggrandize itself in the markets 
of the world. 

"These conditions of Imperialism and of 
multiplied aggression will necessarily produce 
proletarian action against Capitalism. Strikes 
are developing which verge on revolutionary 
action, and in which the suggestion of prole-
tarian dictatorshtip is apparent, the 
worker is trying to usurp functions of 
cipal-government as in Seattle and Winnipeg. 
The mass struggle of the proletariat is 
ing into being. • • • • • 

But there is a more vital tendency,-the 
tendency of the workers to initiate mass 
strikes,-strikes which are equally a revolt 
against the bureaucracy in the unions and 
against the employers. These strikes WILL 
constitute the determining FEATURE of 
letarian action IN THE DAYS TO COME. 
LUTIONARY SociALISM MUST use THESE MASS 
industrial revolts TO BROADEN THE STRIKE, to 
make it general and MILITANT; use the strike 
for PLITIOAL OBJECTIVES, and, :finally, DEVELOP 
THE MASS POLITICAL STRIKE AGAINST CAPITALISM 
AND THE STATE. 

Revolutionary Socialism MUST base itself 
on the mass struggles of the proletariat, en-
gage directly in these struggles while em-
phasizing the revolutionary purposes of So-
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cialism and the proletarian movement. The 
mass strikes of the American proletariat PRO-
VIDE THE MATERIAL BASIS OUT OF WHICH TO 
DEVELOP THE CONCEPTS AND ACTION OF REVO-
LUTIONARY SOCIALISM. 

OUR TASK is to encourage the militant mass 
movements in the A. F. of L. to split the old 
unions, to break the power of unions which 
are corrupted by Imperialism and betra:' the 
militant proletariat. The A. F. of L., in its 
dominant expression, is united with Imperi-
alism. A bulwark of reaction,-it must ·be 
exposed and its power for evil broken. 

OUR TASK, moreover, is to articulate and 
organize the mass of the unorganized indus-
trial proletariat, which constitutes the basis 
for a militant Socialism. The struggle for 
the revolutionary industrial unionism of the 
proletariat becomes an indispensable phase of 
revolutionary Socialism, on the basis of which 
to broaden and deepen the action of the mili-
tant proletariat developing rese·rves for the 
ultimate conqwest of power. 

Imperialism IS dominant in the United 
States. It controls all the factors of social ac-
tion. Imperialism is uniting all non-prole-
tarian social groups in a brutal state Capital-
ism for reaction of spoilation. Against this, 
revolutionary Socialism MUST MOBILIZE the 
mass struggle of the industrial proletariat. 

Moderate S.ocialism is compl"ising, vacil-
lating, treacherous, because the social ele-
ments it depends upon-the petite bourgeoisie 
and the aristocracy of labor-are not a funda-
mental factor in society; they vacillate be-
tween the 'bourgeois and the proletariat, their 
social instability produces political instabil-
ity; and, moreover, they have been seduced 
by Imperialism and are now united with Im-
perialism. 
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Revolutionary Socialism is resolute, uncom-
promising, revolutionary, because it builds 
upon a fundamental social factor, the indus-
trial proletariat, which is an actual produc-
ing class, ·expropriated of all property, In 
whose consciousness the machine process has 
developed the concepts of industrial union-
ism and mass action. Revolutionary Social-
ism adheres to the class struggle because 
through the class struggle alone-the mass 
struggle-can the industrial proletariat se-
cure immediate concessions and finally con-
quer power by organizing the industrial gov-
ernment of the working class." 

Revolutionary Socialism does not propose to 
capture the bourgeois state, but to conquer and 
destroy it. The bourgeois parliamentary state 
never can be the basis for the introduction of 
Socialism: 

"PoLITICAL AcTION. 

The class struggle is a political struggle. 
It is a political struggle in the sense that its 
objective is political-the overthrow of the 
political organization upon which capitalistic 
exploitation depends, and the introduction of 
a new social system. The direct objective is 
the conquest by the proletariat of the power 
of the state. 

Revolutionary Socialism does not propose 
to 'capture' the bourgeois parliamentary 
state, but to conquer and destroy it. Revo-
lutionary Socialism, accordingly REPUDIATES 
the policy of introducing Socialism by means 
of legislative measures on the basis of the 
bourgeois state. This state is a bourgeois 
state, the organ for the coercion of the pro-
letrian by the capitalist: how, then, can it 
introduce Socialism Y As long as the bour-
geois parliamentary state prevails, the capi-
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talist class can baffle the will of the proletar-
iat, since all the political power, the army and 
the police, industry and the press, are in the 
hands of the capitalists, whose economic 
power gives them complete domination. The 
revolutionary proletariat MUST expropriate 
all these by the conquest of the power of the 
state, by annihilating the political power of 
the bourgeoisie, before it can begin the task 
of introducing Socialism. 

Revolutionary Socialism, accordingly, PRo-
POSEs to conquer the power of the state. It 
proposes to conquer by means of political ac-
tion,-political action in the revolutionary 
Marxian sense, which does not simply mean 
parliamentarism, but the class action of the 
proletariat IN ANY FoRM having as its ob-
jective the conquest of the power of the state. • • • • • • 

But parliamentarism cannot conquer the 
power .of the state for the proletariat. The 
conquest of the power of the state is an extra· 
parliamentary act. It is accomplished, not 
by the legislative representatives of the pro· 
letariat, but BY THE MAss PowER oF THE PRo-
LETARIAT IN AcTION. The supreme power of 
the proletariat inheres in the political mass 
strike in using the industrial mass power of 
the proletariat for political objectives. 

Revolutionary Socialism, accordingly, rec· 
ognizes that the supreme form of proletarian 
political action is the political mass strike. • • • • • 

Under the impact of industrial concentra· 
tion, the proletariat developed its own 
namic tactics-mass action. 

Mass action is the proletarian .response to 
the facts of modern industry, and the forms 
it imposes upon the proletarian class struggle. 
Mass action starts as the spontaneous activ-
ity of unorganized workers massed in the 
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basic industry; its initial form is the mass 
strike of the unorganized proletariat. • • • • • • 

Mass action is industrial in its origin; but 
its development imposes upon it a political 
character, since the more general and con-
scious mass action becomes the more it an-
tagonizes the bourgeois state, becomes politi-
cal mass action.'' 

At the moment of crisis in capitalism the revo· 
lutionary acts to conquer power by mass action 
-the strike : 

''The proletarian revolution comes at the 
moment of CRISIS in Capitalism, of a collapse 
of the old order. Under the impulse of the 
cRISis, the proletariat ACTS for the conquest 
of power, by means of mass action. MASs AC-
TION concentrates and mobilizes the forces of 
the proletariat, organized and unorganized; 
it acts equally against the bourgeois state and 
the conservative organizations of the work-
ing class. The REVOLUTION STARTS with 
STRIKES of PROTEST, DEVELOPING into mass 
POLITICAL STRIKES and then into REVOLUTION• 
ARY mass action for the conquest of THE 
POWER of the state. Mass action becomes poli· 
tical in purpose while extra-parliamentary in 
form; it is equally a process of revolution and 
the revolution itself in operation. 

The final objective of 1mass action is the 
conquest of the power of the state, the 
hilation of the bourgeois parliamentary state 
and the introduction of the transition prole-
tarian state, functioning as a revolutionary 
dictatorship of the proletariat." 

The revolutionary must destroy the state and 
suppress the bourgeoisie : 

"The state is an organ of coercion. The 
bourgeois parliamentary state is the organ 
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of the bourgeoisie for the coercion of the 
proletariat. The revolutionary proletariat 
MUST, accordingly, destroy this state. But 
the conquest of political power by the prole· 
tariat does not immediately end Capitalism, 
or the power of the capitalists, or 
socialize industry. It is therefore necessary 
that the proletariat organize its own state for 
the coercion wnd suppression of the 
oisie." 

The dictatorship of the proletariat .must sup· 
press the bourgeoisie; expropriate it politically 
and economically; repudiate national debts; loot 
the trust companies and banks : 

''Proletarian. dictatorship is a recognition 
of the necessity for a revolutionary state to 
coerce and suppress the bourgeoisie; it is 
equally a recognition of the fact that, in the 
Communist reconstruction of society, the pro· 
letariat as a class alone counts. The new so· 
ciety organizes as a communistic federation of 
producers. The proletariat alone counts in 
the revolution, and in the reconstruction of 
society on a Communist basis. . 

The old machinery of the state cannot be 
used by the revolutionary proletariat. It must 
be destroyed. The proletariat creates a new 
state, based directly upon the industrially or· 
ganized producers, upon the industrial unions 
or Soviets, ct..r a combination of both. It is this 
state alone, functioning as a dictatorship of 
the proletariat, that can realize Socialism. 

The tasks of the dictatorship of the pro-
letariat are: 

(a) to completely expropriate the bourge-
oisie politically, and crush its powers of re-
sistance. 
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(b) to expropriate the bourgeoisie econom-
ically, and introduce the forms of Commun-
ist Socialism. • • • • • 

But this political expropriation procMds 
simultaneously with an immediate, if partial, 
expropriation of the bourgeoisie economically, 
the scope of these measures being determined 
by industrial development and the maturity of 
the proletariat. These measures, at first, in-
clude: 

(a) Workmen's control of industry, to be 
exercised by the industrial organizations of 
the workers, operating by means of the indus-
trial vote. 

(b) Expropriation and nationalization of 
the banks, as a necessary preliminary mea-
sure for the complete expropriation of cap·-
ital. 

(c) Expropriation and nationalization of 
the large (trust) organizations of capital. 
Expropriation proceeds without compensa-
tion, as 'buying out' the capitalists is a repu-
diation of the tasks of the revolution. 

(d) Repudiation of all national debts and 
the financial obligations of the old system. 

(e) The nationalization of foreign trade. 
(f) Measures for the socialization of agri-

culture." 

The Communist International represents the 
revolutionary class struggle and calls the prole-
tariat to the final struggle against the state: 

''The Communist International, on the con-
trary represents a Socialism in complete ac-
cord with the revolutionary character of the 
class struggle. It unites all the consciously 
revolutionary forces. It wages war equally 
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against the dominant moderate Socialism and 
Imperialism-each of which has demonstrated 
its complete incompetence on the problems 
that now press down upon the world. The 
Communist International issues its challenge 
to the conscious, virile elements of the prole-
tariat, calling them to the final struggle 
against Capitalism on the basis of the revo-
lutionary epoch of Imperialism." 

The acceptance of the Communist International 
"is decisive in ouR activity": 

''The acceptance of the Communist Inter-
national means accepting the fundamentals of 
revolutionary Socialism as decisive in OUB 
ACTIVITY. 

The Communist International, moreover, 
issues its call to the subject peoples of the 
world, crushed under the murderous mastery 
of Imperialism. The revolt of these colonial 
and subject peoples is a necessary phase of 
the world struggle against Capitalist Im-
perialism; their revolt must unite itself with 
the struggle of the conscious proletariat in 
the imperialistic nations. The Communist 
International, accordingly, offers an organ-
ization and a policy that may unify all the 
revolutionary forces of the world for the con-
quest of power, and for Socialism." 

Finally, the Manifesto calls all proletarians· to 
the struggle. "The old order is in decay"-
'' Civilization is in collapse' '-The proletariat 
revolution and the reconstruction of society-the 
struggle for these-is Now indispensable. "This 
is the message of the Communist International to 
the workers of the world. THE CoMMUNIST IN-
TERNATIONAL CALLS THE PROLETABIAT OF THE WOBLD 
TO THE FINAL STRUGGLE." 
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