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IN UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF NEW YORK

In Equity. No. 78-174
G. A. F. Seevie, Inc., Plaintiff,

against

CrarLeEs H. Bavpwin, as Commissioner of Agriculture and
Markets of the State of New York, and others,
Defendants

STIPULATION As TO TRANSCRIPT OF RECORD

Pursuant to Rule 10 of the Rules of the Supreme Court of
the United States the solicitors for the respective parties to
the appeal and cross-appeal herein designate the following
documents as constituting the true and complete transeript
herein, for the purpose of both appeals:

1. Bill of Complaint, verified by Walter J. Seelig, May
28, 1934, including following exhibits:

A. Ch. 158 of N. Y. Laws of 1933.
B. Official Order No. 17.
C. Official Order No. 33.
D. Ch. 126 of N. Y. Laws of 1934,
E. Sections 39-41 of A. & M. Law.

2. Affidavits of J. Daniel Dougherty and Walter J. Seelig,
verified May 28, 1934, including two letters made exhibits.

3. Order to show cause, dated May 31, 1934.

4. Answering affidavit of Kenneth F. Fee, verified June
7, 1934, including three exhibits as follows:

A. Contract between Seelig corporations.

B. Table of alleged underpayments.

C. Receipts of milk in New York City market in April,
1934.

[fols.b&ec] 5. Opinion of Circuit Judge Learned Hand
dated August 2, 1934.
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6. Submission of motions and stipulation of facts, includ-
ing five exhibits as follows:

A. (Identical with 4-A above).
B. (Identical with 1-B above).
C. (Identical with 1-C above).
D. (Identical with 4-B above).
E. (Identical with 4-C above).

7. Final decree dated November 16, 1934.

8. Petition for appeal and assignment of errors.

9. Petition for cross-appeal and assignment of errors.
10. Joint statement as to jurisdiction.

11. Order allowing appeal and cross-appeal.

12. Citation on appeal.

13. Citation on cross-appeal.

14. This stipulation.

Dated December 14, 1934.

Henry S. Manley, Solicitor for Defendants, as Ap-
pellants and as Cross-Appellees. John J. O’Con-
nor, Solicitor for Plaintiff, as Cross-Appellant and
as Appellee.

So ordered.
Robert P. Patterson, U. S. D. J.

[fol.1] In Uwirep States Districtr COURT FOR THE
SoutHERN DistrIicT 0F NEW YoREK

In Equity. No. 78-174

G. A. F. SeEeLie, Inc., Plaintiff,
against

CuarLEs H. Bavpwin, as Commissioner of Agriculture and
Markets of the State of New York, Kenneth F. Fee, as
Director of the Division of Milk Control of the Depart-
ment of Agriculture and Markets of the State of New
York, John J. Bennett, Jr., as Attorney General of the
State of New York, and William C. Dodge, as District
Attorney of the County of New York, Defendants

BiL or CoMPLAINT

To the Honorable the Judges of the District Court of the
United States for the Southern District of New York, in
Equity Sitting:

G. A. F. Seelig, Inc, bring this its bill of complaint
against Charles H. Baldwin, as Commissioner of Agricul-
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ture and Markets of the State of New York, Kenneth F.
Fee, as Director of the Division of Milk Control of the De-
partment of Agriculture and Markets of the State of New
York, John J. Bennett, Jr.,~as Attorney (eneral of the
State of New York, and William C. Dodge, as District At-
torney of the County of New York, and respectfully shows
unto your Honors, as follows:

[fol.2] PFirst. The plaintiff, G. A. F. Seelig, Inc., was at
all times hereinafter mentioned and still is a corporation
duly organized and existing under and by virtue of the laws
of the State of New York, a citizen and resident of said
State, and a resident of the Southern District of New York.

Second. The defendant, Charles H. Baldwin, is the duly
appointed, qualified and acting Commissioner of Agricul-
ture and Markets of the State of New York, and a citizen
and resident of said State, and maintains an office for the
regular conduct of his duties as such Commissioner in the
Southern District of New York.

Third. The defendant, Kenneth F. Fee, is the duly ap-
pointed, qualified and acting Director of the Division of
Milk Control of the Department of Agriculture and Markets
of the State of New York, and a citizen and resident of said
State, and maintains an office for the regular conduct of his

duties as such Director in the Southern District of New
York.

Fourth. The defendant, John J. Bennett, Jr., is the duly
elected, qualified and acting Attorney General of the State
of New York, and a citizen and resident of said State, and
maintains an office for the regular conduct of his duties as
such Attorney General in the Southern District of New
York.

Fifth. The defendant, William C. Dodge, is the duly
elected, qualified and acting District Attorney of the County
of New York and is a citizen and a resident of said State.
The defendant, William C. Dodge, as District Attorney as
aforesaid, maintains his offices for the regular conduct of
[fol. 3] his duties as such District Attorney in the Southern
District of New York.

Sixth. The ground upon which the jurisdiction of this
Court depends is that this suit is one of a civil nature in
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equity and arises under the Constitution of the United
States, as will hereinafter more fully appear. The amount
in controversy in this suit exceeds the sum or value of Three
thousand dollars ($3,000.00), exclusive of interest and costs.

Seventh. The plaintiff is engaged and at all times herein-
after mentioned and for many years prior to April 10, 1933,
was continuously engaged in the business of purchasing and
handling and selling fluid milk and cream in and about the
City of New York, State of New York, said City having a
population of over one million inhabitants. The plaintiff
has built up a large and extensive business in the said City
in the sale of fluid milk, chiefly in can lots, to consumers and
to hospitals, grocery stores, hotels, restaurants, soda foun-
tains, dairy products stores and similar mercantile estab-
lishments, and has owned and operated a plant in the Bor-
ough of Manhattan, City of New York, for many years, for
the distribution and sale of fluid milk and cream in and about
the City of New York, in wholesale lots, that is, chiefly in
“‘can lots,”’ as distinguished from bottled milk, as herein-
above stated.

Eighth. The plaintiff, in handling approximately 20,000
pounds of milk daily, is, in comparison with others engaged
in the same branch of the milk business in New York City,
one of the smaller milk dealers. The said plaintiff pur-
chases, under contracts which are renewed annually, all the
[fol. 4] output of milk of the Seelig Creamery Corpora-
tion. The said Seelig Creamery Corporation is a corpora-
tion organized and existing under the laws of the State of
New York, but doing no business within the State of New
York. It owns and operates a creamery for the processing
of milk at Fair Haven, in the State of Vermont, and con-
ducts all of its operations at that place, its business being
conducted under and pursuant to the laws of the State of
Vermont as a foreign corporation in that state, licensed to
do business in and by the said State of Vermont, and under
and pursuant to the laws of Vermont governing the opera-
tions of creameries in that State. The said Seelig Cream-
ery Corporation is not a producer of milk, but buys from
certain selected farmers or producers of the Milk Shed in
and about Fair Haven, Vermont, all the milk offered to it
daily. The operations of the said Seelig Creamery Cor-



5

poration are confined wholly to the State of Vermont, and
at all times hereinafter mentioned and for many years prior
to April 10, 1933, said Seelig Creamery Corporation so con-
ducted its business. The plaintiff and said Seelig Creamery
Corporation are, and at all times hereinafter *mentioned
were, wholly separate and distinct corporate entities and
neither corporation owns, holds or controls stock in the
other.

Ninth. On April 10, 1933, and at all times hereinafter
mentioned, the plaintiff was continuously engaged in the
business of importing, selling and distributing fluid milk
and cream in the City of New York, which milk and cream
was and is purchased from said Seelig Creamery Corpora-
tion, F. O. B. Fair Haven, Vermont, and from other cream-
eries situated at that place.

[fol. 5] Tenth. The plaintiff has duly obtained from the
Board of Health of the City of New York all such licenses
and permits as are required by the Sanitary Code of the said
City or the regulations adopted thereunder for the lawful
conduct of the plaintiff’s said business, and the plaintiff
has duly kept, observed and performed all the provisions of
said Sanitary Code and the regulations adopted thereunder.

Kleventh. On or about the 10th day of April, 1933, the
Governor of the State of New York approved Chapter 158 of
the Laws of 1933, enacted by the Legislature of said State,
which said chapter amended the Agriculture and Markets
Law, being Chapter 69 of the Consolidated Laws of New
York, by adding thereto a new Article 25. A full, true and
correct copy of said Chapter 158 of the Laws of 1933 is an-
nexed hereto and marked ‘‘Exhibit A’’ and made a part
hereof.

Twelfth. In and by the said Article 25 (Exhibit A), a new
temporary state agency, known as the Milk Control Board,
was created, to continue in existence until March 31, 1934,
and was given power until said date to regulate as the
emergency required all matters pertaining to the produc-
tion, manufacture, storage, transportation, disposal, dis-
tribution and sale of milk and milk products in the State of
New York. It was further provided in and by the said
Article 25 that the said Milk Control Board should fix by of-
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ficial order the minimum wholesale and retail prices, and
might fix by official order the maximum wholesale and re-
tail prices, to be charged for milk handled within the State
of New York for fluid consumption.

[fol. 6] Thirteenth. In and by sub-section “(g)’’ of Sec-
tion 312 of said Article 25 (Exhibit A), it was provided:

““(g) It is the intent of the legislature that the instant,
whenever that may be, that the handling within the state by
a milk dealer of milk produced outside of the state becomes
a subject of regulation by the state, in the exercise of its
police powers, the restrictions set forth in this article re-
specting such milk so produced shall apply and the powers
conferred by this article on the board shall attach. After
any such milk so produced shall have come to rest within the
state, any sale, within the state by a licensed milk dealer or
a milk dealer required by this article to be licensed, of any
such milk purchased from the producer at a price lower than
that required to be paid for milk produced within the state
purchased under similar conditions, shall be unlawful.”’

Fourteenth. On May 12, 1933, effective May 16, 1933, the
Milk Control Board adopted an order known as Official Or-
der No. 17, a full, true and correct copy of which is annexed
hereto and marked ¢‘Exhibit B’’ and made a part hereof.
Said order was subsequently amended by Official Order No.
19, Official Order No. 28, Official Order No. 32 (effective July
1, 1933), by Official Order No. 34 (effective July 21, 1933),
by Official Order No. 41 (effective September 18, 1933), and
by Official Order No. 43 (effective October 16, 1933). Of-
ficial Order No. 17 (Exhibit B) established minimum prices
to be paid by milk dealers to producers for milk in accord-
ance with the ‘‘classified price plan,’’ which price plan was
and is based upon the ultimate utilization by the dealers of
the milk so purchased. The subsequent official orders
herein recited made certain amendments to or changes in the
[fol. 7] prices to be paid by the milk dealer to the producer,
but did not materially change the general price structure
set up by said Official Order No. 17 (Exhibit B).

Fifteenth. On or about June 30, 1933, the Milk Control
Board adopted an order known as Official Order No. 33, ef-
fective July 1, 1933, a full, true and correct copy of which
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is annexed hereto, marked ¢‘Exhibit C’’ and made a part
hercof. Under and by virtue of the said Official Order No.
33 the purchase or sale by or to a milk dealer of fluid milk
(followed by the utilization of the same within New York
State) at a price less than the sum of the minimum price
established by the Milk Control Board to be paid to pro-
ducers for such milk, irrespective of where such producers
might be located, was forbidden.

Sixteenth. On or about the 30th day of March, 1934, the
Governor of the State of New York approved Chapter 126
of the Laws of 1934 enacted by the Legislature of said
State, which said Chapter amended the said Agriculture
and Markets Law by repealing Article 21 thereof. A full,
true and correct copy of said Chapter 126 of the Laws of
1934 is annexed hereto and marked ¢‘Exhibit D’’ and made
a part hereof. Said Article 25 (Exhibit A) expired on
March 31, 1934, by its own limitations. '

Seventeenth. It is provided in and by the said Article 21
and Article 21-A (Exhibit D) that the functions, powers
and duties of the Milk Control Board created by the said
Article 25 (Exhibit A), except as modified in and by the
said Article 21 and Article 21-A (Exhibit D), shall be
exercised and performed by a division in the Department
[fol. 8] of Agriculture and Markets to be known as the
Division of Milk Control. It is further provided that the
Department of Agriculture and Markets shall be vested
with the powers theretofore conferred upon the Milk Con-
trol Board by the said Article 25 (Exhibit A), and that the
said Commissioner may adopt and enforce all rules and

all orders necessary to carry out the provisions of the said
Article 21 and Article 21-A (Exhibit D).

Eighteenth. In and by Section 258-i of said Article 21
(Exhibit D), it is provided that the rules and orders of the
Milk Control Board in effect at the time of the transfer to
the Division of Milk Control of the powers, duties and funec-
tions theretofore vested in the Milk Control Board or the
Commissioner of Agriculture and Markets shall remain in
full force and effect until otherwise provided by the said
Commissioner.

Nineteenth. The said Official Order No. 17 (Exhibit B)
and said Official Orders amendatory thereof, as hereinabove
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set forth, and Official Order No. 33 (Exhibit C) are deemed
by the defendants to be in full force and effect.

Twentieth. In and by subsection 4 of Section 258-m of
said Article 21-A (Exhibit D) it was provided:

‘4, Tt is the intent of the legislature that the instant,
whenever that may be, that the handling within the state
by a milk dealer of milk produced outside of the state be-
comes a subject of regulation by the state, in the exercise
of its police powers, the restrictions set forth in this article
respecting such milk so produced shall apply and the
powers conferred by this article shall attach. After any
[fol. 9] such milk so produced shall have come to rest within
the state, any sale, within the state by a licensed milk
dealer or a milk dealer required by this article to be li-
censed, of any such milk purchased from the producer at
a price lower than that required to be paid for milk pro-
duced within the state purchased under similar conditions,
shall be unlawful.”’

This subsection is a reenactment of subdivision ‘‘g’’ of
Section 312 of Article 25 (paragraph Thirteen of Bill of
Complaint).

Twenty-first. The plaintiff has continually for many
years purchased milk from the Fair Haven, Vermont, Milk
Shed, from other creameries located at or near Fair Haven,
Vermont, as well as from Seelig Creamery Corporation,
as aforesaid. Plaintiff has never at any time had or used
any other milk shed than that located in and about Fair
Haven, Vermont, as a source of its milk supply. All milk
purchased by plaintiff from any of the creameries at Fair
Haven, Vermont, is purchased under yearly contracts, run-
ning from April 1st to March 31st of each year, between
the plaintiff and the respective creameries and all pur-
chases are made F. O. B. Fair Haven, Vermont.

Twenty-second. As to the sale of milk by the plaintiff to
consumers within the State of New York, and chiefly within
the City of New York, where it finds its market, the plaintiff
has at all times followed and complied with the rules and
orders of the Milk Control Board governing such sales and
the prices charged for its products.

[fol.10] Twenty-third. In and by Section 257 of the said
Article 21 (Exhibit D), it is provided that no milk dealer
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(said term being defined in Section 253 of the said Article to
include any person who purchases or handles milk, other
than a hotel or restaurant which sells only milk consumed
on the premises where sold or a producer who delivers
milk only to a milk dealer) shall buy or sell or distribute
milk unless such dealer be licensed as provided in said
Article 21. It is further provided in and by Section 258
of said Article 21 that every milk dealer shall file on or
before April 30, 1934, an application for the license so re-
quired to be obtained upon a blank prepared under au-
thority of the Commissioner of Agriculture and Markets.
It is further provided in and by Section 258-¢ of said Ar-
ticle 21 that the said Commissioner may refuse to grant a
license or may revoke a license already granted when he is
satisfied of the existence of any of the reasons set forth in
said Section 258-c. It is further provided in and by Sec-
tion 258-e of said Article 21 that the said Commissioner
may institute such action at law or in equity as may appear
necessary to enforce compliance with any provision of the
statutes, rules and orders committed to his administration
and in addition to any other remedy under Article 3 of the
said Agriculture and Markets Law or otherwise may apply
for relief by injunction.

Twenty-fourth. The defendant Charles H. Baldwin, as
Commissioner of Agriculture and Markets, requires as a
prerequisite to the granting of the licenses required to be
obtained by the plaintiff as a milk dealer pursuant to the
provisions of Section 258 of the said Article 21 (Exhibit D)
that the plaintiff shall agree in writing to comply with and
obey the provisions of said Agriculture and Markets Law
[fol. 11] and the rules and orders promulgated by the said
Commissioner. Unless such an agreement is made by the
plaintiff, the Commissioner will not grant such license to it.

Twenty-fifth. In and by Sections 38, 39 and 40 of the
said Agriculture and Markets Law (a full, true and cor-
rect copy of which Sections is annexed hereto and marked
‘‘Exhibit E’’ and made a part hereof), it is provided that
every person, firm, corporation or association who shall,
by himself, itself or through his or its agents, officers and
employees, violate any of the provisions of said law or
of any other law the enforcement of which is within the
jurisdiction of the Department of Agriculture and Mar-
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kets, or who shall fail to obey any order of the Commis-
sioner of Agriculture and Markets, or who shall violate
any rule of the said Department, shall be subject to certain
money penalties in the said Sections more particularly set
forth, and that in an action for the recovery of any such
penalty or forfeiture for the violation of such law or of
such rule an application may be made on the part of the
people for an injunction to restrain the defendant, his
agents, and employees, from the further violation thereof.

Twenty-sixth. In and by Section 41 of the said Agri-
culture and Markets Law (a full, true and correct copy of
which Section is hereto annexed, marked ‘‘Exhibit F’’ and
made a part hereof), it is provided that the violation of any
of the provisions of the said Agriculture and Markets Law
constitutes a misdemeanor, punishable by fine or imprison-
ment or both.

Twenty-seventh. Under and by virtue of said Article 21
[fol.12] and Article 21-A (Exhibit D), the defendant
Charles H. Baldwin, as Commissioner of Agriculture and
Markets, and the defendant Kenneth F. Fee, as Director
of the Division of Milk Control of the Department of Agri-
culture and Markets, are charged with the duty of enforcing
the provisions of the said Article 21 and Article 21-A and
the said Official Orders and the amendments thereof, as
hereinbefore set forth.

The said defendants, in their said official capacities, have,
after application duly made therefor by the plaintiff, re-
jected said plaintiff’s application for a license and have
refused to issue to the plaintiff the license which plaintiff
is required to obtain pursuant to said Article 21, on the
ground that the plaintiff has failed to agree in writing to
comply with and obey the provisions of said Agriculture
and Markets Law and the rules and orders promulgated
by the said Commissioner and in particular because .of
plaintiff’s refusal to agree not to sell within the State of
New York, after it has come to rest within said State, milk
or cream purchased from producers without the State at
a price lower than that required to be paid producers for
milk or cream produced within the State under similar con-
ditions, and the said defendants, in their said official ca-
pacitics, have threatened to invoke against the plaintiff
the remedies provided in the said Agriculture and Markets
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Law if the plaintiff shall continue its business as a milk
dealer on or after May 1, 1934, without having first ob-
tained the required license.

Twenty-eighth. Under and by virtue of the said Agri-
culture and Markets Law, the defendant John J. Bennett,
Jr., as Attorney General of the State of New York, is
charged with the duty of causing an action or proceeding
to be brought in the name of the People of the State of
[fol. 13] New York for the recovery of any penalty or for-
feiture incurred under the provisions of Sections 39 and
40 of said Law (Exhibit E).

The said defendant, in his said official capacity, may
institute eriminal proceedings against the plaintiff if the
plaintiff shall, without first having obtained the required
license, continue its business as a milk dealer on or after
May 1, 1934, and may also institute eriminal proceedings
against the plaintiff if it shall sell or attempt to sell, within
New York State, milk or cream purchased from producers
without the State, at a price lower than that required to
be paid producers for milk or ecream produced within the
State, purchased under similar conditions.

Twenty-ninth. Under and by virtue of the said Agrieul-
ture and Markets Llaw and other applicable statutes of the
State of New York, the defendant William C. Dodge, as
District Attorney of the County of New York, is charged
with the duty of prosecuting any person or corporation
guilty of a violation of Section 41 of said Agriculture and
Markets Law (Exhibit F').

The said defendant, in his said official capacity, may
institute eriminal proceedings against the plaintiff if The
plaintiff shall, without first having obtained the required
license, continue its business as a milk dealer on or after
May 1, 1934, and may also institute eriminal proceedings
against the plaintiff if it shall sell or attempt to sell, within
New York State, milk or ecream purchased from producers
without the State, at a price lower than that required fo be
paid producers for milk or cream produced within the
State, purchased under similar conditions.

Thirtieth. The penalties attached to a violation of the
[fol. 14] provisions of said Article 21 and Article 21-A (Ex-
hibit D) and the Official Orders adopted thereunder by the
Commissioner of Agriculture and Markets are so great
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that the plaintiff may not sell within New York State, milk
or cream purchased from producers without the State at
a price lower than that required to be paid producers for
milk and — produced within the State, purchased under
similar conditions, even for the purpose of testing the cou-
stitutionality and validity of said Articles and said Official
Orders, and unless this Court shall determine the validity
of the said Articles and said Official Orders in this proceed-
ing, the plaintiff, its officers, agents and employees will be
compelled to submit to said Articles and said Official Or-
ders, whether the same be valid or invalid, and the plain-
tiff will be deprived of its property without due process
of law and will be denied the equal protection of the laws
in violation of the provisions of the Constitution of the
United States.

A. In that Article 21 and Article 21-A, as interpreted
in their administration by the defendants, is an attempt
to interfere with and prohibit the plaintiff from importing
milk into New York State from a foreign State, and con-
travene the provisions of the United States Constitution,
Article I, Section 8, providing that Congress shall have the
sole power to regulate commerce among the several states,
and are void and unconstitutional.

B. In that Article 21 and Article 21-A, as interpreted
and administered by the defendants, in requiring plaintiff
to purchase milk only at a price fixed by defendants, when
such purchases are made outside the State of New York,
contravene the provisions of the United States Constitu-
[fol. 15] tion, Article I, Section 8, providing that Congress
shall have the sole power to levy imposts and duties upon
products coming in from another State, and are void and
unconstitutional.

C. In that Article 21 and Article 21-A are void and un-
constitutional for the reason that said Articles are arbi-
trary interference with the freedom of contract and an at-
tempt to render invalid the present and existing contracts
for the purchase and sale of milk and eream, heretofore -
made by and between the plaintiff and the creameries lo-
cated in and about Fair Haven, Vermont, and contravene
the provisions of the Fourteenth Amendment to the United
States Constitution providing that no person shall be de-
prived of property without due process of law.
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D. In that all transactions between the plaintiff and the
creameries from which it purchases its milk and cream,
located in and about Fair Haven, Vermont, are conducted
and consummated in the State of Vermont and constitute
interstate commerce and are not subject to the jurisdiction,
direction or control of the Division of Milk Control repre-
sented by the defendants herein.

Thirty-first. By reason of the said Articles and the said
Official Orders, the plaintiff’s entire business as a milk
dealer is and will continue to be threatened with total ex-
tinction, with resultant loss and damage, for which it has
and can have no recourse.

Thirty-second. The plaintiff has no adequate remedy at
law and is relievable only in a court of equity.

[fol. 16] Wherefore, and inasmuch as the plaintiff can
have adequate relief only in a court of equity, the plaintiff
prays:

1. That an injunction issue, temporary until hearing and
perpetual thereafter, enjoining and restraining the defend-
ants, Charles H. Baldwin, as Commissioner of Agriculture
- and Markets, and Kenneth F. Fee, as Director of the Di-
vision of Milk Control of the Department of Agriculture
and Markets, John J. Bennett, Jr., as Attorney General, and
William C. Dodge, as District Attorney of the County of
New York, and each of them, from bringing or prosecuting,
or attempting to bring or to prosecute, directly or indi-
rectly, or causing to be brought or prosecuted, directly or in-
directly, any action, suit or proceeding at law or in equity
or any criminal action or proceeding:

(a) Against the plaintiff, or any of the officers, agents or
employees thereof, by reason of the plaintiff selling or at-
tempting to sell, within the State of New York, milk or
cream purchased from producers without the State of New
York, at a price lower than that required to be paid pro-
ducers for milk or eream produced within the State, pur-
chased under similar conditions;

(b) Against any other person, firm, corporation or asso-
ciation, or any of the officers, agents or employees thereof,
or from revoking any license required by Article 21 of said
Agriculture and Markets Law to be obtained and held by
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any such person, firm, corporation or association, by reason
of such person, firm, corporation or association purchasing
from or selling to the plaintiff milk or eream purchased
[fol. 17] from producers without the State of New York at
a price lower than that required to be paid producers for
milk or cream produced within the State purchased under
similar conditions;

(¢) Against the plaintiff or any officer, agent or employee
thereof, by reason of the plaintiff continuing on or after
May 1, 1934, its business as a milk dealer without having
first obtained the license required by Article 21 of said Agri-
culture and Markets Law, or against any other person, firm,
corporation or association, or any officer, agent or employee
thereof, or from revoking any license required by said
Article 21 to be obtained and held by any such person, firm,
corporation or association by reason of such person, firm,
corporation or association purchasing from or selling to
the plaintiff milk or cream purchased from producers with-
out the State of New York at a price lower than that re-
quired to be paid producers within the State purchased
under similar conditions, or in any way dealing in or han-
dling milk of the plaintiff, although the plaintiff shall not
have obtained the license required by Article 21 of said
Agriculture and Markets Law, provided, however, that the
plaintiff shall not have taken any action or omitted to take
any action constituting grounds for refusal or revocation
of the license provided for by Article 21 of the Agriculture
and Markets Law other than (1) by having refused to agree
in writing, on or before April 30, 1934, to comply with and
obey the provisions of the said Agriculture and Markets
Law and the rules and orders promulgated by the said Com-
missioner, and in particular by refusing to agree in writing
on or before said date not to sell within the State of New
York milk or eream purchased from producers without the
State at a price lower than that required to be paid pro-
[fol. 18] ducers for milk or cream produced within the State
purchased under similar conditions, or (2) by the sale to
or the purchase from said plaintiff by any person, firm, cor-
poration or association of any such milk purchased by plain-
tiff from producers without the State of New York at a price
lower than that required to be paid producers for milk or
cream produced within the state purchased under similar
conditions.
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2. That the said Article 21 and Article 21-A and the said
Official Orders, insofar as the said Articles and Official Or-
ders (1) prohibit or restrain the plaintiff from purchasing
or selling milk or cream within New York State purchased
from producers without the State at a price lower than that
required to be paid producers for milk or cream produced
within the State purchased under similar conditions and
(2) prohibit or restrain any person, firm, corporation or
association from selling to or purchasing from the plain-
tiff milk or cream purchased from producers without the
State at a price lower than that required to be paid pro-
ducers for milk or cream produced within the State pur-
chased under similar conditions, be declared to be uncon-
stitutional, illegal and void, in that they violate the pro-
visions of Article I, Section 8, and of the Fourteenth
Amendment to the Constitution of the United States, by
attempting to regulate commerce between the several
States, by attempting to levy imposts and duties upon
products coming from another State and by depriving
plaintiff of its property without due process of law and by
depriving plaintiff of the equal protection of the laws, and
that an injunction issue, temporary until hearing and per-
petual thereafter, enjoining and restraining the enforce-
ment of said Articles and Official Orders as hereinabove
prayed for.

3. That the plaintiff may have such other and further
[fol. 19] relief in the premises as the nature of the case
may require and as may be in accordance with equity.

4. That a writ or writs of subpoena be directed to the
said defendants, Charles H. Baldwin, as Commissioner of
Agriculture and Markets of the State of New York, Ken-
neth F'. Fee, as Director of the Division of Milk Control of
the Department of Agriculture and Markets of the State
of New York, John J. Bennett, Jr., as Attorney General
of the State of New York, and William C. Dodge, as Distriect
Attorney of the County of New York, commanding them,
and each of them, at a certain time and under a certain
penalty therein to be named, to be and appear before this
Honorable Court then and there severally to answer all
and singular the matters aforesaid, but not under oath,
answer under oath being hereby expressly waived, and to
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abide by and perform such other and further orders or de-
crees as to the Court shall seem meet,
John J. O’Connor, 2 Lafayette Street, New York,
N. Y, Solicitor for Plaintiff.

[fol. 20] Duly sworn to by Walter J. Seelig. Jurat omitted

m printing.

[fol. 21-43] Exmisir A to B of CoMPLAINT
Laws of New York.—By Authority
CrapTER 158

An Act to amend the agriculture and markets law, in
relation to milk control during the existing emergency,
creating the milk control board and defining its juris-
diction, powers and duties

Became a law April 10, 1933, with the approval of the
Governor. Passed, on message of necessity, three-fifths
being present

[Text of law omitted in printing]

[fol. 44] ExHieiT B To BriL or CoMPLAINT

State of New York
Department of Agriculture and Markets
Milk Control Board
Official Order No. 17
As Amended and Supplemented by Official Order No. 19

In the Matter of Fixing Minimum Prices to be Paid by
Milk Dealers to Producers and Others for Milk

Such investigations and proofs as the emergency permits
having been made, and public hearing having been had
after reasonable notice to the public generally through
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newspapers and otherwise, and due deliberation having
been had, it is hereby ordered:

1. For the purposes of this order milk is ¢lassified as to
its uses, into nine classes, as follows:

(a) Class 1 milk is defined as including any milk pur-
chased or received or handled by a milk dealer and so
marketed as to be readily open to the supposition that it
will find its ordinary utilization by human consumption
as raw or pasteurized milk. It includes all milk leaving
a milk plant or receiving station in fluid form, in the ab-
sence of clear proof that such milk is so utilized as to fall
into some other class. It also includes all milk utilized in
any manner not included within the classes defined
hereinafter.

“In the case of a dealer who receives or handles not
more than fifteen hundred forty-quart cans of milk (or
its equivalent) per month, any part of which is Class 1
[fol. 45] milk, at least seventy-five per cent of all milk (or
its equivalent) received or handled by him shall be included
in Class 1, and remainder in Class 2-A.”’

(b) Class 2-A milk is defined as including any milk pur-
chased or received or hiandled by a milk dealer and so mar-
keted as to be readily open to the supposition that it will
find its ordinary utilization as fluid ecream. It includes all
milk made into sweet or sour cream and leaving a milk
plant or receiving station in such form, in the absence of
clear proof that such milk is so utilized as to fall into some
other class.

‘“(c) Class 2-B milk is defined as including any milk pur-
chased or received or handled by a milk dealer and so
marketed as to be readily open to the supposition that it
will find its ordinary utilization as plain condensed milk
and in certain forms of cheese. It includes milk made into
plain condensed milk, all milk used in the manufacture of
cheeses of the soft type, such as Neufchatel, Pimento, Pi-
mento Olive, D’Isigny, Port DeSalut, Lunch, Kosher, Petit
Suisse, etc., and any other cheese except those specified
by name in Classes 3 and 4-B.”’ "

“(d) Class 2-C includes all milk used in the manufacture
of ice cream in New York City and milk from which is de-

2—604-605
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rived fresh or storage cream and unsweetened condensed
milk, used in the manufacture of ice cream in New York
City. It also includes milk from which is derived storage
cream used in the manufacture of sour cream.’’

¢(d-1) Class 2-D includes all milk used in the manufac-
ture of ice cream outside of New York City and milk from
[fol. 46] which is derived cream and unsweetened con-
densed milk used in the manufacture of ice cream outside
of New York City.

¢¢(d-2) Class 2-E includes all milk from which is derived
storage cream used in the manufacture of ecream cheese.’’

“(e) Class 3 milk includes milk which is used in the
manufacture or sterilized and evaporated whole milk,
sweetened whole condensed milk, milk chocolate, whole
milk powder, powdered malted milk; also all milk to which
milk fat is added that is used in the manufacture of milk
powder; also all milk that is used in the manufacture of
Cream, Swiss, Limburger, Munster, Pineapple, Kdam,
Gouda, De Brie, Camembert, Hard Italian, Brick, Farmers
Pressed Cheese and other cheeses of similar type.’’

(f) Class 4-A milk shall include all milk that is made
into butter.

(g) Class 4-B milk shall include all milk that is made
into American Cheese.

2. It shall be presumed, in the absence of clear proof to
the contrary, that any milk purchased or received or
handled by a milk dealer, except at a plant or receiving
station engaged continuously and solely in manufacturing
the milk, leaves such plant or. receiving station in fluid
form.

3. It shall likewise be presumed, in the absence of clear
proof to the contrary, as to any milk dealer buying milk
within the State of New York, and also buying elsewhere,
[fol. 47] that all milk marketed or utilized within the State
in Class 1 is milk purchased within the State to the full
amount available therefore, and likewise as to each suec-
cessive lower class.

4. The prices hereinafter established shall not apply to
milk sold to the state or any municipality or to the federal
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government upon bids, but any milk dealer claiming ex-
emption under such provisions shall make written and veri-
fied application for such exemption, in form satisfactory to
the Board, if possible before purchasing or receiving or
handling the milk as to which exemption is claimed.

5. The Board will establish by this order, and may from
time to time change by other orders or by amending orders,
a base price for Class 1 milk. Such base price shall be
based upon delivery of one hundred pounds of milk con-
taining 3.5% of milk fat to a milk plant or receiving station
at a railroad point 201-210 miles distant from New York
City. No off rail differential shall be allowed except as
specially authorized by the Board. Such base price shall
be subject to certain differentials, as follows, all or any of
which may apply to a specific transaction:

(a) Freight differential. The actual price for Class 1
milk marketed for consumption in New York City or in the
counties of Rockland, Westchester, Nassau and Suffolk is
ascertained by adding to the base price at the 201-210 mile
freight zone 53¢ per 100 pounds, and deducting from the
result thereby obtained the actual freight rate applying
per 100 pounds of milk from there to New York City, but
there shall not be deducted an amount in excess of 69¢ per
[fol. 48] 100 pounds. A schedule hereto annexed indicates
the freight differential which is to be applicable until fur-
ther notice. There shall be no freight differential for Class
1 milk marketed for consumption elsewhere in the State
than in New York City or in the counties of Rockland,
‘Westchester, Nassau and Suffolk. Milk received or han-
dled at a milk plant or receiving station less than 200
miles from New York- City shall be presumed to be mar-
keted for consumption in New York City or in the counties
of Rockland, Westchester, Nassau and Suffolk in the
absence of clear proof to the contrary.

(b) Milk fat differential. The actual price is ascertained
by adding to the base price in the case of milk testing more
than 3.5%, or subtracting from the base price, in the case
of milk testing less than 3.5%, four cents per 1/10th of
1% of milk fat.

(¢) Grade A differentials. Milk which is qualified under
the New York City Department of Health requirements
for sale as Grade A, and which is delivered to plant sim-
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ilarly qualified, shall have added to the base price the
following differentials:

10,000 or 10.001 to
less bacteria 25,000 bacteria
Butterfat colonies per c¢. c. ) colonies per c. ¢,
3.0 .05 025
3.1 075 .05
3.2 10 .05
3.3 15 075
3.4 20 10
3.5 o .25 15
3.6 .30 .20
3.7 35 25

[fol. 49] No increased differential for additional points of
butterfat above 3.7%. Existing arrangements between any
cooperative association and milk dealers buying through
it from its producer members, affecting Grade A, differ-
entials, may be continued.

6. The base price established by this order for Class 1
milk is $1.88. ‘

7. The Board will establish by this order, and may from
time to time change by other orders or by amending orders,
a base price for Class 2-A milk. Such base price shall be
based upon the delivery of one hundred pounds of milk con-
taining 3.5% of milk fat to a milk plant or receiving station
at a railroad point 201-225 miles distant from New York
City. Such base price shall be subject to certain differ-
entials, as follows, all or any of which may apply to a specific
transaction.

(a) Freight differential. The base price shall apply to
all points 201-225 miles, both inclusive, from New York City,
with 1e per 100 pounds of milk added for every 25 mile zone
under 201 miles, and 1e per 100 pounds of milk deducted for
every 25 mile zone over 225 miles.

(b) Milk fat differential. The same differential provided
for Class 1 milk shall apply to Class 2-A milk also.

(¢) Grade A differential. The same differential provided
for Class 1 milk shall apply to Class 2-A milk also.

8. The base price established by this order for Class 2-A
milk is $1.30.

[fol. 50] 9. The Board will establish by this order, and
may from time to time change by other orders or by amend-
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ing orders, a base price for Class 2-B milk. Such base price
shall be based upon delivery of one hundred pounds of milk
containing 3.5% of milk fat to milk plant or receiving station
at a railroad point 201-225 miles distant from New York
City. Such base price shall be subject to the same differen-
tials provided for Class 2-A milk.

10. The base price established‘b‘y this order for Class 2-B
milk is $1.50.

11. ““The Board will establish by this order, and may
from time to time change by other orders or by amending
orders, a base price for Class 2-C milk, a base price for Class
2-D milk, and a base price for Class 2-E milk. Such price in
in each case shall be based upon deliveries of one hundred
pounds of milk containing 3.5% of milk fat to a milk plant
or receiving station at a railroad point 201-225 miles dis-
tant from New York City. Such base price in each case shall
be subject to the same differentials provided for Class 2-A
milk.”’

12. ““The base price established by this order for Class
2-C milk is $1.20,

“The base price established by this order for Class 2-D
shall be not less than 10 cents more than the price deter-
mined for Class 4-A.

“The base price established by this order for Class 2-E
shall not be less than 19 cents more than the price deter-
mined for Class 4-A.”’

13. The price for Class 3 milk shall be the average paid
at midwest condenseries, as determined by the Board at the
[fol. 51] end of each month, plus not less than 10¢ per hun-
dred pounds of milk, the milk fat differential to be figured
upon a direct ratio between milk fat content and price. The
prices above fixed apply to all points 201-250 miles, both
inclusive, from New York City, with 1e¢ per 100 pounds of
milk added for every 50 mile zone under 201 miles, and 1lc
per 100 pounds of milk deducted for every 50 mile zone over
250 miles,

14. The price for Class 4-A milk shall be determined for
the month during which the milk is handled, by taking the of-
ficial New York average outside quotations for 92 score but-
ter, deduct four cents a pound for making, and figure an
overrun of 16%.
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15. ‘“The price for Class 4-B milk shall be determined for
the month during which the milk is handled, by taking the
official New York City average price for New York State
average run colored and uncolored flats, or the average price
for fresh Wisconsin single daisy cheese in New York City
as quoted by the U. S. Department of Agriculture, whichever
is higher, less three cents per pound of cheese allowance for
making, and compute according to the yield of cheese per
100 pounds of milk as follows:

Cheese Cheese
B. F. Test Yield B. F. Test Yield
3.0% 8.30 4.3% 11.29
31% 8.53 4.4% 11.52
3.2% ‘8.76 4.5% 11.75
3.3% 8.99 4.6% 11.98
3.4% 9.22 4.7% 12.21
3.5% 9.45 4.8% 12.44
3.6% 9.68 4.9% 12.67
3.7% 9.91 5.0% 12.90
3.8% 10.14 5.1% 13.13
3.9% 10.37 5.2% 13.36
4.0% 10.60 5.3% 13.59
4.1% 10.83 5.4% 13.82
4.2% 11.06 5.5% 14.05

[fol. 52] 16. The prices hereby established shall be the
minimum prices to be paid by milk dealers to producers and
their representatives for milk of the respective classes men-
tioned; provided, that the prices hereby established shall
not apply to purchases by a milk dealer who does not pur-
chase or handle any Class 1 or Class 2 milk. From and
after the effective date of this order, and until the Board
orders otherwise, no milk dealer shall purchase or receive
or handle milk unless payment is made to the producer, or to
a co-operative corporation organized or operated under or
subject to the provisions of chapter seventy-seven of the
consolidated laws and engaged in making collective sales or
marketing of milk for the producers thereof, for the bene-
fit of its producers, at a rate not less than the rates hereby
established. Such payment shall be made in cash or by
check not more than forty-six days after delivery of the milk
from the producer or on his behalf. Such payment shall be
based upon the aggregate of milk received at the plant or
receiving station from all producers during the period
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covered by the payment, except that the Board may, by spe-
cial permit to specific milk dealers, authorize them to base
payment upon the aggregate of milk received at several
plants or receiving stations which are operated together for
marketing purposes, or make other special provision.
Where some milk included in the payment is of two or more
different classes the payment shall be at a rate which will
truly represent the proportions of each.

17. No milk dealer shall buy or offer to buy milk at any
price less than the price hereby established applicable to
such transaction and no method or advice shall be employed
whereby milk is bought or offered to be bought at any lesser
[fol. 53] price, whether by any discount, or rebate, or exces-
sive charge of hauling or other service, or any other method
or device whatsoever. Any method or device which is em-
ployed in an effort to defeat the intent of this order as well
as any direct violation of it, will be deemed sufficient cause
to suspend or revoke the license of the offending milk dealer
without further or specific warning.

18. Not later than the 8th day of each month, except as
the Board may otherwise provide in special cases, every
milk dealer shall file with the Board a report covering in-
dividually each milk plant or receiving station operated
by him, except as the Board may otherwise provide in
special cases, giving in detail covering the preceding month
the following information:

(a) Name of dealer and location of plant.
(b) Total amount of milk received from all sources.

(¢) The average price per hundred pounds of 3.5 milk
delivered at the plant, computed according to the prices
established by this order and any amendment thereof.

(d) Whether payment is made by the dealer directly to
producers, or to a co-operative associations, and upon what
date or dates payment will be made.

(e) Number of producers.

(f) Total amount of milk utilized under each of the va-
rious classes and the price for each such class.

Such report shall be in a form to be preseribed by the
Board and shall be sworn to by the milk dealer, or by a
[fol. 54] responsible and well informed officer or employee
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acting for him. The milk dealer shall keep available at his
office, if a regular office is maintained separate from the
milk plant or receiving station, and otherwise at such plant
or station, for at least one year after filing such reports,
the books of account and other records upon which it is
based, which shall be in form readily to substantiate and
afford a check upon the information contained in the re-
ports. Such records shall include the full name and post
office address of each individual producer from whom the
dealer has received milk, together with his serial number,
the number of pounds of milk received from each individual
producer, and the milk fat tests as determined by the dealer.
Such records shall also include records of every shipment
and sale of any milk or milk product from the milk plant or
receiving station.

19. This order shall take effect at 1 A. M. Eastern Stand-
ard Time on Tuesday, May 16, 1933.
Milk Control Board, Charles H. Baldwin, Thomas
Parran, Jr.,, Kenneth F. Fee.

Dated, Albany, N. Y., May 12, 1933.
[fol. 55] Zone Prices and Freight Differential Official Order No. 17

Freight Freight
Rate Freight Rate Freight
40 Quart Allowance 40 Quart Allowance

Can per 100 Can per 100

Class 1 Class 1 Class 1 Class 1

Miles Milk Milk Miles Milk Milk

10 or

under $.235 $.275 201-210 $.455 $.530
11-20 .245 .285 211-220 .470 .545
21-25 .265 .310 221-225 .475 . 550
26-30 .265 .310 226230 .475 .550
31-40 .275 .320 231-240 .480 .560
41-50 .295 .345 241-250 .485 .565
51-60 .305 .355 251-260 .500 .580
61-70 .320 .370 261-270 .505 .585
71-75 .330 .385 271-275 .510 .595
76-80 . .330 .385 276-280 .510 .595
81-90 .340 .395 281-290 .515 .600
91-100 .355 .415 291-300 .530 .615
101-110 .360 .420 301-310 .535 .620
111-120 .370 .430 311-320 .540 .630
121-125 .385 .450 321-325 .545 .635
126-130 .385 .450 326-330 .B45 .635
131-140 .395 .460 331-340 . 560 .650
141-150 .400 .465 341-350 .565 .665
151-160 .415 .485 351-360 .570 .665
161-170 .420 .400 361-370 .876 .670
171-175 .430 .800 371-375 .580 .675
176-180 .430 .500 376-380 .580 .675
181-190 .440 .510 381-390 .500 .885

191-200 .450 .525 391-400 .595 .690
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[fol. 56] Exuisrr C o By or CoMpLAINT
State of New York
Department of Agriculture and Markets
Milk Control Board
Official Order No. 33
In the Mat;cer of the Fixing of Intermediate Prices

Such investigations and proofs as the emergency permits
having been made, and public hearings having been had after
notice which in the judgment of the Board is sufficient, and
due deliberation having been had, it is hereby ordered,
that

Any continuous and regular purchase or sale or delivery
or receipt of milk passing to a milk dealer at any place and
available for utilization as fluid milk and/or cream within
New York State, followed by such utilization in one or more
instances, where the price involved in such purchase or
sale or delivery or receipt is less than the sum of the
minimum price established to be paid to producers for such
milk plus actual costs of transporting and handling and pro-
cessing such milk to the place and to the condition involved
m such purchase or sale or delivery or receipt, hereby is
forbidden.

This order shall take effect on Saturday, July 1, 1933.

Milk Control Board, Charles H. Baldwin, Thomas
Parran, Jr., Kenneth F. Fee.

Dated: Albany, N. Y., June 30, 1933.



26

[fols. 57-86] Exmisir D To BiLL oF CoMPLAINT
Laws of New York.—By Authority
Chapter 126

An Act to amend the agriculture and markets law, in
relation to creating a division of milk control, defining
its jurisdiction, powers and duties, and continuing cer-
tain special powers and duties during the existing emer-
gency, and making an appropriation therefor

- Became a law March 30, 1934, with the approval of the
Governor. Passed, on message of necessity, three-fifths
being present

[Text of law omitted in printing]

[fol. 87] Exaisir E To Birr or CoMPLAINT

Sec. 39. Penalties for violation of chapter or other laws.
Every person violating any of the provisions of this chap-
ter, or of any other law the enforcement of which is within
the jurisdiction of the department shall, except where other
penalties are hereinafter prescribed, be subject to a pen-
alty in the sum of not less than twenty-five dollars nor
more than one hundred dollars for the first violation,
nor more than two hundred dollars for the second and each
subsequent violation; provided, however, that for a viola-
tion by a retail merchant of section two hundred and twelve
of this chapter, or of article thirteen-a of this chapter, the
minimum penalty shall be ten dollars. When such viola-
tion consists of the manufacture or production of any
prohibited article, each day during which or any part of
which such manufacture or production is carried on or con-
tinued, shall be deemed a separate violation. When the vio-
lation consists of the sale, or the offering or exposing for
sale or exchange of any prohibited article or substance, the
sale of each one of several packages shall constitute a
separate violation, and each day on which any such article
or substance is offered or exposed for sale or exchange
shall constitute a separate violation. If the sale be of milk
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and it be in cans, bottles or containers of any kind and if
the milk in any one of such containers be adulterated, it shall
be deemed a violation whether such vendor be selling all
the milk in"all of his containers to one person or not. When
the use of any such article or substance is prohibited, each
day during which or any part of which such article or sub-
stance is so used or furnished for use, shall constitute a
separate violation, and the furnishing of the same for use
to each person to whom the same may be furnished shall
[fol. 88] constitute a separate violation. When the storage
of any article is prohibited beyond a certain period, each
day during which or any part of which any article is so
stored beyond the period provided for by this chapter,
shall constitute a separate violation.

A right of action for the recovery of, or a liability for,
penalties incurred as provided in this chapter, or in any
other law the enforcement of which is within the jurisdie-
tion of the department, may be released, settled or com-
promised before the matter is referred to the attorney-
general as provided in section forty-four of this chapter,
and thereafter may be released, settled or compromised
by the attorney-general, either before or after an action is
brought to recover such penalties.

Sec. 40. Penalty for violation of rule or order. Every
person, association or corporation and all agents, officers
and employees thereof, shall obey every order made as
provided in this chapter, so long as such order shall be in
force. A person, association or corporation who shall fail
by himself, itself or through his or its agents, officers and
employees, to obey any order of the commissioner, or who
shall violate any rule of the department, shall be subject to
a penalty not exceeding the sum of two hundred dollars for
each and every offense. Every violation of such order, or
of the rules of the department, shall be a separate and dis-
tinct offense, and in case of a continuing violation, every
day’s continuance thereof shall be a separate and distinct
offense.

[fols. 89 & 90] Exwuisrr F 10 BioL oF CoMPLAINT

Sec. 41. Violation of chapter a misdemeanor. Except as
otherwise provided by the penal law, a person who by him-
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self or another violates any of the provisions of this chapter
or of any other law the enforcement of which is within the
jurisdiction of the department, is guilty of a misdemeanor,
and upon conviction shall, except as otherwise provided in
this chapter, be punished by a fine of not less than twenty-
five dollars, nor more than two hundred dollars, or by im-
prisonment for not less than one month, nor more than six
months, or by both such fine and imprisonment, for the first
offense; and by not more than one year’s imprisonment
for the second offense.

[fol. 91] In Unitep StaTes District CoUrT
[Title omitted]
AFFIDAVIT OF J. DANIEL DOUGHERTY

UNITED STATES OF AMERICA,
State of New York,
Southern District of New York, ss:

J. Daniel Dougherty, being duly sworn, deposes and
says:

I am an attorney and counsellor-at-law, associated with
John J. O’Connor, solicitor for the plaintiff herein, and am
familiar with the matters hereinafter stated.

On or about November 13, 1933, there were served upon
the plaintiff above named the summons and complaint, to-
gether with motion papers for a temporary injunction
against the plaintiff in his action, wherein the predecessors
in office of the above named defendants, other than the Dis-
trict Attorney of the County of New York and the Attor-
ney General of the State of New York, were plaintiffs, aris-
ing out of the Supreme Court of the State of New York,
Albany County. The motion for an injunction in said pro-
[fol. 92] ceeding in the New York State Supreme Court
was withdrawn, but subsequently a notice of trial was
served by the Milk Control Board, the plaintiffs in said
action, and when the matter reached the Trial Calendar in
January, 1934, it was referred to the Honorable Frank H.
Hiscock as Referee. No further steps have been taken in
said New York State Supreme Court action.
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With the enactment of Articles 21 and 21-A of the Agri-
culture and Markets Law and the rejection of the plaintiff’s
application for a license, the Milk Control Board, as plain-
tiff in said New York State action, have, in effect at least,
received all the relief or judgment they were seeking
against the plaintiff in this New York State Court action,
possible. In other words, a continuation of the New York
State action would, in the mind of deponent, be wholly and
solely academic and could not conceivably result in any
benefit to any of the parties thereto. This observation is
concurred in by Mr. Henry S. Manley, counsel for the de-
fendants comprising the Division of Milk Control in this
action as set forth in Mr. Manley’s letter, marked ‘‘Ex-
hibit 27, and attached to the affidavit of Walter J. Seelig,
verified the 28th day of May, 1934.

The business methods of the plaintiff herein in selling
its milk within New York City involve many separate trans-
actions daily with its individual consumers and so long as
the plaintiff shall not obtain a license each such transac-
tion renders the plaintiff and its officers, agents and em-
ployees liable to a penalty of $200 and to fines in an equal
amount and also renders plaintiff’s officers, agents and em-
ployees liable to imprisonment and may, as outlined in Mr.
Manley’s letter herein referred to as ‘‘ Exhibit 2,’” attached
to Mr. Seelig’s affidavit, impair the standing of other milk
dealers who may in the course of conducting their respec-
[fol. 93] tive businesses deal with the plaintiff herein.

If the plaintiff were to attempt to challenge the validity
of the statute and orders complained of by a single viola-
tion thereof, it would be forced to suspend its business until
there could be a determination of such issue. The plaintiff
herein therefore has no adequate remedy other than to
proceed by application for an injunction. Such remedy is
not open to it in the State courts since under the law of
New York a court of that state may not enjoin the enforce-

ment of a criminal statute.
J. Daniel Dougherty.

Sworn to before me this 28th day of May, 1934.
Lucy Schaefer, Notary Public, Queens County.
Queens Co. Clk’s No. 1602, Reg. No. 5629. Kings
Co. Clk’s No. 37, Reg. No. 5194. N. Y. Co. Clk’s
No. 613, Reg. No. 58353. Commission expires
March 30, 1935.
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[fol. 94] In Unitep Stares District CoURT
[Title omitted]
AFFmAvIT oF WaLTer J. SEELIG

UNITED STATES OF AMERICA,
State of New York,
Southern Distriet of New York, ss:

Walter J. Seelig, being duly sworn, deposes and says:

1. T am the Treasurer of G. A. F. Seelig, Inc., the plain-
tiff in the above entitled action, and am authorized to make
this affidavit in support of the plaintiff’s application for a
temporary restraining order and for an interlocutory in-
junection.

2. T have read the Bill of Complaint in the above entitled
cause and know the contents thereof and beg leave to in-
corporate in this affidavit each and every allegation therein
contained, with the same force and effect as if set forth
herein at length.

[fol. 95] 3. The plaintiff is a corporation, duly organized
and existing under the laws of the State of New York and
having its principal office at No. 522 West 29th Street,
Borough of Manhattan, City, County and State of New
York.

4. The business of the plaintiff consists, -among other
things, of purchasing, handling and selling fluid milk and
cream in and about the State of Vermont and the City
of New York. The plaintiff owns and operates a plant
for the distribution and sale of milk in the City of New
York at the address given above. The plaintiff, in han-
dling approximately 20,000 pounds of milk daily, may be
said to be, in comparison with others engaged in the same
business in New York, one of the smaller milk dealers. The
plaintiff’s corporate ownership and control, however, rep-
resents a third generation of milkmen engaged in this busi-
ness and its commercial reputation and financial standing
have been without blemish over a very long period of time.

5. The plaintiff, as a milk distributor or dealer, pur-
chases under contract—which contracts are renewed yearly
and run from April first of one year to April first of the
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next year—the whole output of processed milk of the Seelig
Creamery Corporation, located at Fair Haven, State of
Vermont. The plaintiff likewise, under similar annual con-
tracts, purchases part of its supply of milk from other
creameries located at Fair Haven, Vermont. All milk han-
dled by the plaintiff is purchased from creameries located
in Fair Haven, Vermont, and is all purchased f. o. b., Fair
Haven, Vermont, and title thereto passes to it at that point.
The present existing contracts between plaintiff and the
creameries, from which it gets its supply, do not expire
[fol. 961 until March 31st, 1935. The plaintiff has continu.
ally for many years purchased milk from the Fair Haven,
Vermont, milk shed, making such purchases from cream-
eries established at Fair Haven for many years. Fair
Haven, Vermont, which is a well-known Milk Shed, with
a particularly high quality of milk, has always served as
plaintiff’s source of supply, with New York City its market
for the disposal of its milk and cream. It cannot properly
be contended, in view of this long-continued method of
doing business, that the plaintiff went outside of the boun-
daries of New York State to seek an alleged cheaper market
for the purchase of its milk supply, since the enactment of
Articles 21 and 21-A and 25 of the Agriculture and Markets
Law of the State of New York.

6. Seelig Creamery Corporation, hereinabove mentioned,
is a corporation organized under the laws of the State of
New York, but does no business whatsoever within- the
boundaries of New York State, all of its operations being
conducted in the State of Vermont. It owns and operates
a creamery for the processing of milk at Fair Haven,
Vermont. Said Seelig Creamery Corporation is not itself
a producer of milk, but buys from the farmers of that
section all the milk offered to it. After pasteurizing or
otherwise processing such milk, the same is loaded on rail-
road cars, f. o. b. Fair Haven, for shipment to the plaintiff.
Title to the milk passes to the plaintiff at Fair Haven,
Vermont, upon loading in railroad cars at that point. The
same situation exists as to the other creameries located at
Fair Haven, from whom the plaintiff buys a small part of
its supply of milk.

7. The plaintiff is wholly and solely a milk dealer within
the customary and well-understood meaning of that term
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in the milk business. It has no contact whatsoever with the
[fol. 97] farmer or the producers of the milk and in mar-
keting its milk within the City of New York sells chiefly
in what is known as ‘‘can lots,’’ as distinguished from sales
of bottled milk. It finds its customers for the sale of its
milk in New York City among the hotels, restaurants, hos-
pitals and similar institutions.

8. The provisions of sub-section 4 of Section 258-m of
the Agriculture and Markets Law, quoted in paragraph 20
of the Bill of Complaint herein, are arbitrary, unreason-
able, oppressive and diseriminatory and have no relation to
the protection of public health or public welfare and the
plaintiff has been informed by his counsel, John J. O’Con-
nor, and verily believes, that the provisions of this section
are unconstitutional, illegal and void and are in violation
of Section 8 of Article 1 and of the Fourteenth Amendment
to the Constitution of the United States, in that they de-
prive the plaintiff of its property without due process of law
and attempt to regulate commerce between the States and
are an arbitrary interference with the freedom of contract.

9. On or about April 24, 1934, the plaintiff received from
the Commissioner of Agriculture and Markets the applica-
tion blank required by him to be filed in his office as a pre-
requisite to the issuance of the necessary license to the
plaintiff so that the plaintiff might carry on its business as
a milk dealer. On advice of its counsel, the plaintiff pre-
pared and submitted to the said Commissioner its appli-
cation for a license, together with the requisite fee in pay-
ment for the same. On or about May 8, 1934, the defend-
ants Charles H. Baldwin and Kenneth F. Fee, through their
associate counsel, Robert G. Blabey, Esq., delivered to the
said counsel for the plaintiff a letter, a copy of which is
hereto annexed and marked ‘‘Exhibit 1’’ and made a part
[fol. 98] hereof. The reason for the rejection of plaintiff’s
application for a license was, as stated in Mr. Blabey’s
letter, its qualified answer to question number 37 on the
said application form. Question number 37 reads as fol-
lows:

““Do you agree not to sell within New York State, after
it has come to rest within the State, milk or cream pur-
chased from producers without the State, at a price lower
than that required to be paid producers for milk or eream
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produced within the State, purchased under similar condi-
tions?”’

The plaintiff answer this question:

““Yes, if and when it shall be determined by the courts
that the Commissioner has power and authority to com-
pel such payment to producers outside the State of New
York.”

There were two reasons for making this so-called ‘‘quali-
fied’’ answer to question number 37 of the license applica-
tion, the first being that there is now pending in the Su-
preme Court of the State of New York, Albany County,
an action between the plaintiff herein and some of the
defendants who at that time constituted what was known
as the ‘““Milk Control Board,’’ and second, because of plain-
tiff’s contention that the section of the Agriculture and
Markets Law upon which said question number 37 is ap-
parently based is invalid and unconstitutional. The matter
of the New York Court action is set forth in full in the
affidavit of plaintiff’s counsel, submitted herewith.

10. With the rejection of plaintiff’s application for a
milk dealer’s license, plaintiff was faced with two possible
alternatives: (1) that it could violate the provisions of the
statute and orders made thereunder regarding the pur-
[fol. 99] chase of milk in Vermont, or (2) that it could at-
tempt to continue to operate as a milk dealer in the City
of New York without a license as required by the statute
of New York. Each of these alternatives presents to the
plaintiff the certain prospect of immediate and irreparable
loss, damage and injury, and subjects it to prosecution
under the penal features of the Agriculture and Markets
Law.

11. This left the plaintiff with apparently only one course
of action, namely, to commence an action to determine the
constitutionality and validity of the provisions of the sta-
tute and orders made thereunder regarding the price to be
paid to producers for milk imported from Vermont. This
course of action is suggested in a letter addressed to coun-
sel for the plaintiff by Henry S. Manley, Esq., counsel for
those defendants herein comprising the Division of Milk

3—604-605
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Control. A copy of said letter is annexed hereto, marked
“Exhibit 2°’ and made a part hereof.

12, The commencement of an action to determine the
constitutionality and validity of the provisions of the sta-
tute, however, affords no protection to the plaintiff until
such issue of validity shall be decided by this court unless
a temporary restraining order shall issue out of this court,
enjoining and restraining defendants in the manner prayed
for in the Bill of Complaint herein. The need and necessity
for such a restraining order is brought home very forcibly
to the plaintiff by the contents of said letter of Henry S.
Manley, Esq., referred to hereinbefore as ‘‘Exhibit 2°°.

Wherefore deponent respectfully prays that, pending
the hearing and determination of the application for an in-
terlocutory injunction, the plaintiff have the protection of
[fol. 100] a temporary restraining order, and that upon
said hearing the interlocutory injunction prayed for in said

complaint be granted.
Walter J. Seelig.

Sworn to before me this 28th day of May, 1934.
Luey Schaefer, Notary Public, Queens County.
Queens Co. Clk’s No. 1602, Reg. No. 5629. Kings
Co. Clk’s No. 37, Reg. No. 5194. N. Y. Co. Clk’s
No. 613, Reg. No. 58353. Commission expires
March 30, 1935.

[fol. 101] Exuisit 1 To AFFIDAVIT
State of New York
Department of Agriculture and Markets
Albany

Charles H. Baldwin, Commissioner,
Henry S. Manley, Counsel.
May 8, 1934.

Honorable John J. O’Connor, 2 Lafayette Street, New
York, N. Y.

In re G. A. F. Seelig, Inc.
Attention of J. D. Dougherty, Esq.

DEar Sir:

This Department is today in receipt of the application
of your client, G. A. F. Seelig, Inc., for a milk dealer’s li-
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cense pursuant to the provisions of Article 21 of the Agri-
culture and Markets Law (Chapter 126 of the Laws of
1934) for the license year ending March 31, 1935, together
with the check of that corporation dated May 5, 1934, pay-
able to the order of the ‘‘New York State Milk Control
Board’’ in the sum of $250.00 and drawn on the National
City Bank of New York, Chelsea Branch.

Upon an examination of the application, I find that in
answer to the question ‘‘Do you agree not to sell within
New York State after it has come to rest within the state,
milk or cream purchased from producers without the state
at a price lower than that required to be paid producers for
milk or cream produced within the state purchased under
similar conditions?’’ (being question 37 therein), there is
attached a typewritten rider which bears the answer: ‘‘Yes,
[fol. 102] if and when it shall be determined by the courts
that the Commissioner has power and authority to compel
such payments to producers outside the State of New
York.”

I am certain you must realize that we appreciate the fact
that your client cannot very well carry on its business with-
out a license, particularly in view of the first two sentences
of Section 257 of the Law. Having sworn to uphold the
Constitution we have no wish to withhold a license for any
reason which is not constitutionally valid, and neither
have we any desire that your client procure a license by
waiver of any constitutional right. Nevertheless if your
client is not willing to unqualifiedly agree to bring itself
in harmony with the provisions of the Law and the official
orders of the Division of Milk Control with respect to ques-
tion #37 hereinabove mentioned, no license will be granted -
to it, and we do not see our way clear to relieve it from
that embarrassment relative to its application.

I am, therefore, herewith returning to you by registered
mail the $250.00 check submitted with the application and
I beg to advise you that if your client should continue in the
business of buying milk from producers or others or selling
or distributing milk without the required license as pro-
vided in sald Article 21 of the Agriculture and Markets
Law, it must assume all the risks involved.

Very truly yours, (Signed) Robert G. Blabey, As-
sistant Counsel.

RGB:RH.
Enel,
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[fol. 103] ExnmisiT 2 to AFFIDAVIT

State of New York
Department of Agriculture and Markets
Albany

Charles H. Baldwin, Commissioner,
Henry S. Manley, Counsel.
May 21, 1934.

Hon. John J. O’Connor, 2 Lafayette Street, New York
City, N. Y.

Att. J. D. Dougherty, Esq.
DErar Sm:

I am informed that G. A. F. Seelig, Inc., has not yet filed
an application in proper form under the Milk Control Law,
and hence no license has been issued to it. Mr. Blabey’s
letter of May 8th correctly states our position about this
matter and the remedy which is open to your client. If
your client wishes to try out the constitutionality of the
provisions of the Milk Control Law which forbid the sale
in this State of milk purchased from producers in other
states at prices less than those established by the Milk Con-
trol Board, its appropriate course would seem to be to seek
an injunction. This is the method by which Borden’s
Farm Products Company is now presenting its belief that
the ‘‘unadvertised differential’’ provision is unconstitu-
tional. It is a more satisfactory way of presenting our
issue than by presenting it on for a hearing before Judge
Hiscock, which might involve the issue of constitutional
law in questions of fact, and which would certainly take a
long time to bring it up through the various appellate
courts. /

[fols. 104 & 105] TUnless your client takes some definite ac-
tion within the next few days, we must call to the attention
of all persons selling to it and all persons buying from it
the fact that it is without license, and the fact that under
§257 they are jeopardizing their own license by in any way
dealing with your client.

Yours very truly, (Signed) Henry S. Manley,

Counsel.
HSM:AR.



37
[fol. 106] Ix Un~riteEDp STATES DisTRIicT COURT

[Title omitted]

O=rpER TO SEOW CAUSE

Upon reading the bill of complaint, verified May 28th, 1934,
on file in the above entitled action, and the affidavits of Wal-
ter J. Seelig, and J. Daniel Dougherty, both sworn to on
May 28th, 1934, and upon the motion of John J. O’Connor,
solicitor for the plaintiff, for an order requiring the defend-
ants herein to show cause, if any they have, why they should
not be enjoined and restrained during the pendency of this
action and until the determination thereof from bringing
or prosecuting or attempting to bring or to prosecute, di-
rectly or indirectly, or causing to be brought or prosecuted,
directly or indirectly, pursuant to any of the provisions of
the Agriculture and Markets Law of the State of New York,
[fol. 107] any action, suit or proceeding at law or in equity
or any criminal action or proceeding:

(a) Against the plaintiff, or any of the officers, agents or
employees thereof, by reason of the plaintiff selling or at-
tempting to sell, within the State of New York, milk or cream
purchased from producers without the State of New York,
at a price lower than that required to be paid producers for
milk or cream produced within the State, purchased under
similar conditions;

(b) Against any other person, firm, corporation or asso-
ciation, or any of the officers, agents or employees thereof,
or from revoking any license required by Article 21 of said
Agriculture and Markets Law to be obtained and held by
any such person, firm, corporation or association, by reason
of such person, firm, corporation or association purchas-
ing from or selling to the plaintiff milk or cream purchased
from producers without the State of New York at a price
lower than that required to be paid producers for milk or
cream produced within the State, purchased under similar
conditions;

(¢) Against the plaintiff or any officer, agent or employee
thereof, by reason of the plaintiff continuing on or after
May 1, 1934, its business as a milk dealer without having first
obtained the license required by Article 21 of said Agri-
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culture and Markets Law, or against any other person, firm,
corporation or association, or any officer, agent, or employee
thereof, or from revoking any license required by said
Article 21 to be obtained and held by any such person, firm,
corporation or association, by reason of such person, firm,
corporation or association purchasing from or selling to the
plaintiff milk or cream purchased from producers without
[fol. 108] the State of New York at a price lower than that
required to be paid producers within the State purchased
under similar conditions, or in any way dealing in or hand-
ling milk of the plaintiff, although the plaintiff shall not have
obtained the license required by Article 21 of said Agri-
culture and Markets Law, provided, however, that the plain-
tiff shall not have taken any action or omitted to take any
action constituting grounds for refusal or revocation of the
license provided for by Article 21 of the Agriculture and
Markets Law other than (1) by having refused to agree in
writing, on or before April 30, 1934, to comply with and
obey the provisions of the said Agriculture and Markets
Law and the rules and orders promulgated by the said
Commissioner, and in particular by refusing to agree in
writing on or before said date not to sell within the State of
New York milk or cream purchased from producers with-
out the State at a price lower than that required to be paid
producers for milk or cream produced within the State pur-
chased under similar conditions, or (2) by the sale to or the
purchase from said plaintiff by any person, firm, corpora-
tion or association of any such milk purchased by plaintiff
from producers without the State of New York at a price
lower than that required to be paid producers for milk pro-
duced within the State under similar conditions; and why
the plaintiff should not have such other and further relief
as to the Court may seem just and equitable in the premises;

And it further appearing from the verified bill of com-
plaint filed herein, and the said affidavit of Walter J. Seelig,
that this is a proceeding to restrain the above named de-
fendants, and each of them, in their respective official capac-
ities, from doing or causing or permitting to be done, di-
rectly or indirectly, any of the acts or things hereinabove"
[fol. 109] set forth; and an interlocutory injunction being
prayed for herein;

And this motion being filed pursuant to the provisions of
Sections 380, 381 and 382 of Title 28, United States Code
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(Judicial Code, Section 266, amended) for the issuance of a
temporary restraining order upon the grounds set forth in
the bill of complaint and the said affidavit of Walter J. See-
lig, to prevent immediate and irreparable injury, loss and
damage which would otherwise result to the plaintiff before
the hearing and determination of the application for inter-
locutory injunction herein may be had, or notice thereof be
served, because the defendants, Charles H. Baldwin, as
Commissioner of Agriculture and Markets of the State of
New York, and Kenneth F. Fee, as Director of the Division
of Milk Control of the Department of Agriculture and Mar-
kets, have notified the plaintiff that they will refuse to grant
to the plaintiff the license which plaintiff is required to ob-
tain to conduct its business on or after May 1,1934, as a milk
dealer pursuant to the provisions of Section 258 of Article
21 of the Agriculture and Markets Law of the State of New
York, unless the plaintiff shall, on or before April 30, 1934,
have agreed in writing to comply with and obey the provi-
sions of the said Agriculture and Markets Law and the rules
and orders promulgated by the said Commissioner, and in
particular unless the plaintiff shall agree in writing not to
sell within the State of New York, after it has come to rest
within said State, milk or cream purchased from producers
without the State at a price lower than that required to be
paid to producers for milk or ecream produced within the
State under similar conditions; and also because the said
defendants have threatened to invoke against the plaintiff
the remedies provided in the said Agriculture and Markets
[fol. 1101 Law if the plaintiff shall, without having first ob-
tained the said required license, on or before April 30, 1934,
continue its business as a milk dealer on or after May 1,1934;
and also because the said defendants have threatened to in-
voke against the plaintiff the remedies provided in the said
Agriculture and Markets Law if the plaintiff shall sell or
attempt to sell within the State of New York milk or cream
purchased from producers without the State at a price lower
than that required to be paid to producers for milk or cream
produced within the State under similar conditions; and
also because, if the plaintiff complies with and obeys the pro-
visions of the said Agriculture and Markets Law and the
said rules and orders promulgated by the said Commis-
sioner the plaintiff’s contracts with the creameries from
which it obtains its milk will be abrogated and breached and
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its entire business existence threatened with extinction;
and the plaintiff further making its application to this
Court for a hearing in this cause for an interlocutory injunc-
tion in accordance with the said Sections 380, 381 and 382
before three judges, one of whom at least shall be a Circuit
Judge of the United States, as provided in the said Section
380, Now, therefore this Court being fully advised, it is

Ordered that the application for such interlocutory in-
junction be heard on the 8th day of June, 1934, at 10:30
o’clock in the forenoon, in Room 235, Old Post Office Build-
ing, Borough of Manhattan, City of New York, State of New
York, before three judges, as provided in the said Section
380; and it is further

Ordered that the defendants, and each of them, in their re-
spective official capacities, be and they hereby are restrained
{fol. 111] until the hearing and determination of the appli-
cation of the plaintiff for its interlocutory injunction herein
from bringing or prosecuting or attempting to bring or
to prosecute, directly or indirectly, or causing to be brought
or prosecuted, directly or indirectly, any action, suit or pro-
ceeding at law or in equity or any criminal action or pro-
ceeding against the plaintiff or any officer, agent or employee
thereof by reason of the plaintiff continuing on or after
May 1, 1934, its business as a milk dealer without having
first obtained the license required by Article 21 of the said
Agriculture and Markets Law or against any other person,
firm, corporation or association or any officer, agent or em-
ployee thereof or from revoking any license required by
said Article 21 to be obtained and held by any such per-
son, firm, corporation or association by reason of such per-
son, firm, corporation or association purchasing milk from
or selling milk to the plaintiff or in any way dealing in or
handling milk of the plaintiff although the plaintiff shall not
have obtained the license required by Article 21 of the said
Agriculture and Markets Law; Provided, however, that the
plaintiff shall not have taken any action or omitted to take
any action constituting grounds for refusal or revocation of
the licenses provided for by Article 21 of said Agriculture
and Markets Law other than by refusing to agree in writing
on or before April 30, 1934, to comply with and obey the
provisions of the said Agriculture and Markets Law and
the rules and orders promulgated by the said Commissioner,
and in particular by refusing to agree in writing on or be-
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fore said date not to sell within the State of New York milk
or cream purchased from producers without the State at a
price lower than that required to be paid to producers for
milk or cream produced within the State under similar con-
ditions.

[fol. 112] And it is further ordered that the plaintiff file a
bond conditioned as required by law in the sum of $2,000 for
the payment of all damages which may accrue by virtue of
the issuance of this temporary restraining order;

And it is further ordered that this order shall be in full
force and effect and shall be obligatory and binding upon
the defendants, and each of them, and all persons acting
by, through or under them, upon the service of a copy
thereof upon them or upon their solicitor or solicitors of
record in this cause;

And it is further ordered that a copy of the bill of com-
plaint herein, a copy of the said affidavit of Walter J. Seelig
and a copy of this order be served upon Honorable Herbert
H. Lehman, Governor of the State of New York, by mail, on
or before the 4th day of June, 1934,

This order, signed at New York on the 31st day of May,
1934, at 4:45 o’clock P. M.

Robert P. Patterson, United States District Judge.

[fol. 113] Ix Uxnitep StaTES DistricT COURT
[Title Omitted]
ArrmaviT or KEnyeTH F. FEE

UNITED STATES OF AMERICA,
State of New York,
Northern District:

Kenneth F. Fee, being duly sworn, deposes and says:
I am a defendant herein, and from official records of the
Department, testimony by Walter J. Seelig and other com-
petent sources I allege on information and belief the fol-
lowing facts:

Seelig Creamery Corporation is a domestic corporation
of the State of New York. Its treasurer and sole stock-
holder is Walter J. Seelig. Its business address is 522 West
29th Street, New York City. It owns and operates a milk
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receiving station or plant at Fair Haven, Vermont. About
450 cans of milk are received there daily from about 125
farmers. All of this milk goes to New York City by rail,
in 40 quart cans, some in the form of milk and some in the
form of cream. Usually the milk is pasteurized at the Fair
Haven plant.

[fol. 114] G. A. F. Seelig, Inc., also is a domestic corpora-
tion, and its business address is the same given for Seelig
Creamery Corporation. It has outstanding 400 shares of
common stock and no preferred. Walter J. Seelig is treas-
urer and owns 250 shares. Gustav R. Seelig is secretary
and owns 150 shares. The president, G. A. F. Seelig, owns
no stock. G. A. F. Seelig, Inc., buys no milk directly
from producers. It obtains its principal supply of milk
from Seelig Creamery Corporation. Although it receives
a comparatively small amount of milk and cream from other
dealers, including some Grade A milk, those transactions
will be ignored for purposes of this description of the
business.

A copy of a contract dated March 20, 1933, between the
two corporations is annexed hereto and made a part here-
of. This contract expired March 31, 1934, but from allega-
tions of the petitioner it may be inferred that a somewhat
similar contract was entered into for the following twelve
months. No copy of the present contract, if any there
18, can be found in the office of the New York City Health
Department.

The building at 522 West 29th Street, New York City,
used as an office address by both corporations, is a one-
story brick milk distributing plant, with a partial second
story used for office space, and it is leased by G. A. F.
Seelig, Inc., from another corporation. G. A. F. Seelig, Inc.,
sells milk and cream in New York City to hotels, restau-
rants, clubs, hospitals and stores. Most of this milk and
cream 1s delivered to customers in 40 quart cans, although
about 10% 1s in bottles,

The milk and cream, pasteurized and in cans owned by
G. A. F. Seelig, Inc., is loaded Into railway cars at Fair
Haven, Vermont, consigned to G. A. F. Seelig, Inc., at
New York City. The daily shipment is somewhat over 200
cans of milk and about 20 cans of cream, which makes
about a carload, and is shipped each day as a carload lot.
Upon arrival in New York City the car is opened, some
cans are taken upon trucks of G. A. F. Seelig, Inc., to the
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[fol. 115] customers, and some are taken to the 29th Street
plant and either called for by customers or sent out in
trucks of G. A. F. Seelig, Inc., for delivery to customers.
The corporation has no bottling facilities of its own, but has
some bottling done for it in New York City by another milk
dealer.

On May 12, effective May 16, by an order known as Offi-
cial Order Number 17, the Milk Control Board established
certain minimum prices to be paid by milk dealers to pro-
" ducers for milk. This order was subsequently amended by
Official Order Number 19 (see Bill of Complaint, pages
44.55), Official Order Number 28, Official Order Number 32
(effective July 1), by Official Order Number 34 (effective
July 21), by Office Order Number 41 (effective September
18), by Official Order Number 43 (effective October 16,1933),
and by Official Order Number 58 (effective February 16,
1934). Each of these orders established prices in accordance
with the ¢“classified price plan’’, and under each of them the
price for Class 1 milk, or milk used for fluid milk, was highest.
From May 16 to July 20, inclusive, the price for a hundred-
weight of milk testing 3.5 percent butterfat, delivered at a
plant 201-210 miles from New York City was $1.88, and
from July 20 until February 16 the corresponding price was
$2.30%%. Such prices were subject to a minus differential,
if milk was delivered to a plant more than 200 miles from
New York City for utilization there, and Fair Haven is
more than 200 miles from New York City. Thus, for 3.5%
milk delivered at Fair Haven during the above mentioned
period a freight differential of 2¢ would be subtracted from
these prices.

To safeguard and make effectual the provisions in the
law and in the orders of the Board that milk shall be pur-
chased at certain minimum prices paid by consumers and
reflected back in payments to producers it was found neces-
sary to exercise further the price powers of the Milk Con-
trol Board and provide that intermediate transactions be
at prices appropriately related to the price required to be
[fol. 116] paid to producers. It was found by the Board
as a matter of experience that certain dealer-to-dealer trans-
actions took place at lower price levels than those estab-
lished by the orders of the Board, frequently at a price
established by a contract antedating the activities of the
Board and fixing the price at the Sheffield or some other
blended price plus a certain price per hundred-weight to
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cover country plant handling costs, and that such trans-
actions exposed each dealer involved to a strong tempta-
tion to violate the price orders of the Board. In the case
of the dealer buying from producers and selling to another
dealer at a lower price than the price level established
by the Board for payments to producers, there was obvious
danger that the dealer either would become bankrupt or
would find some device to pay the producers at a lower
rate. In the case of the dealer buying from a dealer at a
lower rate than his competitors could buy there was danger
that he would pursue the advantage by cutting prices to
obtain additional business for the resale of such milk. The
realization of each danger was observed in several cases,
which led the Board, on June 30, effective July 1, to make
Official Order Number 33. (See Bill of Complaint, page
56). This order, in substance, forbids a dealer-to-dealer sale
at any price below the price established to be paid to pro-
ducers plus costs of handling, transporting and processing
the milk to the place and condition involved in such sale.

Asapplied to G. A. F. Seelig, Inc., Official Order Number
33 forbade it to buy milk from Seelig Creamery Corpora-
tion, for Class 1 utilization in New York City, at a price
less than the applicable Class 1 price fixed by the orders
above referred to, minus 2¢ per hundredweight in the case
of milk delivered at Fair Haven, plus a country plant
handling charge to be determined at the actual cost of
handling such milk. The order had a similar effect as to
Class 2-A milk. All the milk handled by Seelig Creamery
Corporation and G. A. F. Seelig, Inc., is so used in New
York City as to be either Class 1 or Class 2-A milk, more
[fol. 117] than half of it falling into Class 1.

All during the period for which the orders mentioned
were effective Seelig Creamery Corporation continued to
deliver to G. A. F. Seelig, Inc., and it in turn continued to
sell in New York City, after it had come to rest there,
quantities of milk averaging considerably more than 20,000
pounds daily for which the producers at Fair Haven were
paid blended prices much lower than those which should
have been paid based on utilization in accordance with the
Board’s orders. A schedule hereto annexed shows the dif-
ferences involved.

G. A. F. Seelig, Inc., does not object to paying Seelig
Creamery Corporation the amounts required to comply with
Official Order Number 33 and the other orders mentioned
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above; at least it did comply with them by an additional
payment in November 1933 after its non-compliance was
called to its attention by suit. Apparently its unwillingness
relates entirely to payments from Seelig Creamery Corpora-
tion to producers, and the two corporations insist upon the
right of Selling in New York City, after it has come to
rest there, milk purchased from Vermont producers at
prices less than must be paid by competitors buying from
New York State producers. The result will be, if that posi-
tion has constitutional support, either that G. A. F. Seelig,
Inc.,, can compete for business in New York City at a
price lower than its competitors can afford to sell (and
incidentally involving a violation of certain orders) or that
the Seelig interests, through one or the other of the corpora-
tions operated as part of a common plan, will derive at
the expense of Vermont producers a profit in excess of any
that can be obtained by dealers handling New York State
milk. In either case there is entailed the eventual destruc-
tion of the legislative plan embodied in the Milk Control
Law. Producers within New York State, for twelve months
[fol. 118] and more forbidden to compete on a low price
basis for the milk markets of their State, are being sub-
jected to an unfair price competition by producers without
the State, and such competition threatens, if continued and
others are encouraged to join therein, to break down the
minimum prices established to be paid to the producers
within New York State.

Approximately 70 percent of the milk and eream marketed
and consumed in the New York City market is produced
in New York State and approximately 30 per cent comes
from other states. The quantities and origins of such milk
and cream for April 1934 (the most recent month for which
the report of the U. S. Dept. of Ag. is at hand) appear by
a schedule hereto annexed.

Kenneth F. Fee.

Sworn to before me this 7th day of June, 1934.
Mary E. McAuliffe, Notary Public,

[fol. 119] : ExHIBIT TO AFFIDAVIT

Memorandum of agreement made this 20th day of March
1933 by and between the Seelig Creamery Corporation, of
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522 West 29th Street, Borough of Manhattan, City of New
York, hereinafter called the Seller, and G. A. F. Seelig,
Inec., of 522 West 29th Street, Borough of Manhattan, City
of New York, hereinafter called the Buyer, witnesseth:

That in consideration of the covenants and agreements
of each other herein contained each of the parties hereto
agree with the other as follows:

1. That this agreement is for a period from April 1st,
1933, to and including March 31st, 1934.

2. The Buyer agrees to buy and the Seller agrees to
sell daily shipments of milk and cream amounting to the
entire output of the Seelig Creamery Corporation plant
owned by the Seller, at Fair Haven, Vermont.

3. The price of milk is to be based on the price of the
Sheffield Farms Company, New York City, returned to
their producers in the basic zone of the New York Milk
Shed, for one-hundred pounds of milk containing 3% but-
terfat, plus handling charges of 40¢ per can of forty quarts,
and four cents for each one-tenth of ome percent above
3% butterfat.

4. In the event the output of milk of the Seller exceeds
the requirements of the Buyer, the Buyer shall have the
option of receiving shipments of light cream and/or heavy
cream testing 20% and 40% respectively for such excess of
milk produced by the Seller, said light eream and/or heavy
cream to be priced proportionately to the current price of
milk on the Sheffield basis referred to in paragraph #3
above.

[fol. 120] 5. Payments on this agreement are to be made
by the Buyer semi-monthly.

6. The Seller agrees that all products are to be up to
the standards of the New York Board of Health require-
ments, and such products to be legal for sale in the New
York City market.

7. It is further understood and agreed that the Buyer
shall keep, at all times, sufficient cans at the shipping plant
at Fair Haven, Vermont, to take care of the daily ship-
ments.
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In witness whereof we have hereunto set our hands and
seals the day and year first above written.
Seelig Creamery Corporation, by W. J. Seelig,
Treasurer. Witness: B. Ackerman. G. A. I See-
lig, Inc., by G. A. F. Seelig, Pres. Witness: J.
Jackson.

[fol. 120%5] [Endorsed:] In the Distriect Court of the
United States for the Southern District of New York.
G. A. F. Seelig, Inc., Plaintiff, against Charles H. Bald-
win, as Comnnsmner of Agrlculture and Markets of the
State of New York, and others, Defendants. In Equity
No. 78-174. Answering Affidavit. John J. Bennett, Jr.,
Attorney General; Henry S. Manley, Counsel to the Milk
Control Division, Solicitors for Defendants.

[fol. 121} EXHIBIT TO AFFIDAVIT
United States Department of Agriculture
Bureau of Agricultural Economics
v Market News Service
Total Receipts at New York and Metropolitan Area, Rail and Truck, April,1934

Milk—40 Qt. Units Cream—40 Qt. Units

State of

Origin Rail Truck Total Rail Truck Total
N.Y....... 1,204,401 498,479 1,702,880 79,704 19,238 986942
N.J....... 30,902 256,844 287,746 778 1,276 2,054
Pa......... 303,218 140,685 443,903 13,425 4,208 17,633
Veooooonnt. 95,607 10,777 106,384 7,134 659 7,793
Conn...... 16,581  ...... 16,581 462 ..., 462
Md........ 12,709  ...... 12,709  ...... .. .... ...
Del........ 3,170  ...... 3,170 25 ..l 25
Ohio...... 5 ...... 5 2,787 - ...... 2,787
Ind........ ...... ... L., 600 ...... 690
Mich...... ...... ... ... 200 ...... 200
Mass...... ...... 11,493 11,493  ...... 246 246

Totals. 1,666,593 918,278 2,584,871 105,205 25,627 130,832



[fol. 122]

Period

EXHIBIT TO AFFIDAVIT

Seelig Creamery Corporation

Lbs. Rec’d

612263

Test
3.734

Payments Board Minimum Under Payment
Rate  Amount Rate Amount  Rate Amount
1.394 8110.53 1.702 9908.21 .308 1797.68
1.417 15781.60 1.656 18444.05 .239 2662 .45
1.552 9739.71 1.808 11347.13 .256 1607 .42
1.825 5414.01 2.242 6650.65 .417 1236.64
2.033 16339.75 2.286 18372.72  2.253 2032.97
1.951 16602.57 2.303 19598.37 .352 2995.80
1.959  17965.10 2.345  21506.79 .386 3541.69
2.077 14779.75 2.484 17672.67 .407 2892.92
2.017  14259.43 2.501 17677.79 .484 3418.36
1.94 13972.64 2.475  17823.35 .535 3850.71
1.926 11796.52 2.387 14620.80 .461 2824.28
1.620 2.216 16336.96 .596 4408.62

12128.34

33,269.54
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[fol. 123] In Uwitep States Districr CourT, SOUTHERN
District oF NEw York

G. A. F. SesLie, Plaintiff,
against

CrarLes H. Bavpwin, Commissioner, and others,
Defendants

Before L. Hand, Circuit Judge, and Bondy and Patterson,
Distriet Judges

On return to an order to show cause why the defendants
should not be enjoined from refusing to grant the plaintiff
a license to sell milk in the State of New York under the -
Agriculture and Markets Law; and from prosecuting it
for selling milk without a license. On motion of the de-
fendants to dismiss the bill.

J. J. O’Connor, for the Plaintiff.
Henry 8. Manley and Henry Epstein, for the Defendants.

OrintoNn—F'iled Aug. 2, 1934
L. Hand, Circuit Judge:

This case comes up before a special court constituted
under Section 380, of Title 28, of the U. S. Code, to enjoin
the defendants from enforcing Section 258 (m) (4) of
Article 21-a of the Agriculture & Markets Law of the State
of New York, enacted April 1, 1934, and an order of the
Milk Control Board of the State issued July 1, 1933, under
an earlier act of the same purport. The plaintiff is a milk
dealer who buys its supplies in Fairhaven, Vermont, prin-
cipally from the Seelig Creamery Company. The majority
of the shares of the two companies are owned by the same
persons, although the companies themselves are separate.
The creamery buys its milk of Vermont farmers, and sells
it to the plaintiff in Vermont in cans, which the plaintiff
ships by rail to the City of New York. Some of the milk
[fol. 124] the plaintiff sells direct in the cans delivered to
it by the ecreamery company ; some it bottles and distributes
to its customers in that form. The State of New York has

4—604-605
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created a system of price control over the sale of milk, in
pursuance of which it has provided that, so far as such
a prohibition is constitutionally lawful, no milk shall be
sold within the State which is bought outside at prices less
than those fixed for the purchase of milk from farmers
within the State. This is Section 258 (m) (4) and is quoted
in the margin.* Under an identical section, viz., Section
312 (g) of Article 25, enacted in the year 1933, the Milk
Control Board of New York on July 1, 1933, passed an
order construing this language by forbidding the continu-
ous purchase of milk outside the State, followed by its use
within the State, if the milk was bought for less than the
minimum price fixed for purchase within the State. This
order is likewise quoted in the margin;t and remained in
force after the passage of the law of 1934. The defendant
[fol. 125] Baldwin is Commissioner of Agriculture & Mar-
kets, and the successor in funection to the Milk Control
Board; he has refused to issue a license to the plaintiff to

* It is the intent of the legislature that the instant, when-
ever that may be, that the handling within the State by a
milk dealer of milk produced ouside of the state becomes
a subject of regulation by the State, in the exercise of its
police powers, the restrictions set forth in this article re-
specting such milk so produced shall apply and the powers
conferred by this article shall attach. After any such milk
so produced shall have come to rest within the State, any
sale, within the State by a licensed milk dealer or a milk
dealer required by this article to be licensed, of any such
milk purchased from the producer at a price lower than
that required to be paid for milk produced within the State
purchased under similar conditions, shall be unlawful.

+ Any continuous and regular purchase or sale or deliv-
ery or receipt of milk passing to a milk dealer at any place
and available for utilization as fluid milk and/or cream
within New York State, followed by such utilization in one
or more instances, where the price involved in such pur-
chase or sale or delivery or receipt is less than the sum of
the minimum price established to be paid to producers for
such milk plus actual costs of transporting and handling
and processing such milk to the place and to the conditions
involved in such purchase or sale or delivery or receipt,
hereby is forbidden.
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sell milk in New York, unless it agrees to obey all orders
of the former board and of himself, including that just
mentioned. The plaintiff has refused, asserting among
other things that the act and the order in conjunction are
an unconstitutional interference with interstate commerce.
It now moves for an injunction pendente lite, to which the
defendants counter with a motion to dismiss the bill. The
defendants, other than Baldwin, are the Director of the
Division of Milk Control; the Attorney General and the
District Attorney of the County of New York. The first
is alleged to be acting in conjunction with the commissioner,
and the others to be threatening to prosecute the defendant
for selling milk without a license.

The jurisdiction of this court is conceded and indubit-
able, except that a question is raised whether the constitu-
tionality of the act is at stake as contrasted with its inter-
pretation. The argument is, that since it expressly con-
fines its ambit to such subject matter as is constitutionally
within the State’s power, there cannot be a conflict be-
tween it and the Constitution; ex vi termini the legislature
stops exactly where, if it went further, its action would be
forbidden. We should doubt whether this could avoid the
issue of constitutionality; since the act professes to go
as far as it can, its interpretation involves the meaning
of the Constitution. Be that as it may, such a statute,
strictly speaking, enacts nothing but a hypothesis, and is
necessarily brutum fulmen until some official supplies the
condition by enforcing it in a concrete instance. When as
here he does so by a regulation, the constitutionality of
his act must be passed on by a court organized under Sec-
tion 380 of Title 28. Then at any rate the issue becomes
one of the constitutionality of the regulation. We proceed
to the merits.

The doctrine was not a priori inevitable that, even
though Congress had not exercised its paramount power,
the States might not in the management of their internal
affairs impinge upon interstate commerce. Cf. License
Cases, 5 How. 504. Section 8 of Article I, merely conferred
[fol. 126] powers on Congress; it fo-ad nothing; it was
section 10 alone that took away the States’ powers, and
though part of it did indeed deal with the same subject-
matter, it was very limited in scope. It might have been
held that this was the measure of the States’ incapacity
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until Congress chose to act. But the contrary is now so
thoroughly established as to need little citation, and the
geustion is always whether the State has ‘‘directly’’ regu-
lated interstate commerce. The Minnesota Rate Cases, 230
U. S. 352, 396; Missouri v. Kansas Gas Co., 265 U. S. 298,
307. Section 258 (m) (4) does not forbid the importation
of milk into New York from outside; it merely prevents
its sale when it gets there, unless it has been bought at the
price which must be paid for similar milk in New York.
Conceivably such a regulation might have been held to
touch interstate commerce only ‘‘indirectly,”” and thus to
be lawful until Congress stepped in. But again the oppo-
site view prevailed; it is a ‘‘direct’’ restraint to forbid sale
after the goods arrive, provided they are still a part of
interstate commerce. Brown v. Maryland, 12 Wheat. 419,
447; Leisy v. Hardin, 135 U. S. 100, 111; Schollenberger
v. Pennsylvania, 171 U. 8. 1, 22; Savage v. Jones, 225
U. S. 501, 520; Missouri v. Kansas Gas Co., supra, (265
U. S. 298). Moreover, although for fiscal purposes the
doctrine of the unbroken package no longer fixes the term
of interstate commerce, (Sonneborn Bros. v. Cureton, 262
U. 8. 506), when the issue is of the state’s general municipal
power over goods going to, or coming from, another state,
we understand that the doctrine of Brown v. Maryland,
supra, (12 Wheat. 419), still obtains. Leisy v. Hardin,
supra, (135 U. S. 100); Schollenberger v. Pennsylvania,
supra, (171 U. S. 1); Austin v. Tennessee, 179 U. S. 342,
348; Price v. Illinois, 238 U. S. 446, 454, 455; Hebe Co. v.
Shaw, 248 U. 8. 297, 304. Whatever may be thought of
so accidental a measure for the distribution of govern-
mental powers, in view of the recent approval of the doc-
trine, it does not seem to us that an inferior court is free
to treat it as open to debate. So far as we are to have
a more realistic canon, it must be worked out step by step
by the Supreme Court. Indeed in Austin v. Tennessee,
supra, that court refused to accept the doctrine with verbal
rigidity. Moreover, if the goods do not come in packages
at all, there may be a substitute step by which they pass
into the domestic stock of goods. Public Service Com. v.
[fol. 127] Landon, 249 U. S. 236; Pennsylvania Gas Co. v.
Public Service Com., 252 U. 8. 18; Missouri v. Kansas Gas
Co., supra, (265 U. S. 298). For instance in the case of
moving picture films, though not boxed, the critical event is
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their exhibition. Mutual Film Corporation v. Ohio Indus-
trial Co., 236 U. S. 230, 241. None of the exceptions need
concern us here as to the milk sold by the plaintiff in the
original cans; these are bona fide unbroken packages; they
are still a part of interstate commerce, and the State has
no power to forbid their sale unless by virtue of some ex-
cuse, of which more in a moment. As to the bottled milk,
the opposite is true; the State may control it at its pleasure;
it is part of the mass of its domestic goods; and although
in so doing the State in effect fixes the price at which the
milk shall be bought elsewhere, the sanction is local, and
it is otherwise unobjectionable. Save for her Federal
duties, New York might forbid the entry of Vermont milk
altogether, if she thought such milk likely to break down
her policy of protecting her farmers or of securing a steady
supply for her people.

Generally the power of the States has been said to rest
solely upon the two questions we have already mentioned;
that is, whether the goods are still in interstate commerce
and whether the statute ‘‘directly’’ affects it. The ac-
cepted theory certainly is that the power does not depend
upon the purposes which the state may have in mind, the
concept is morphological rather than functional. But there
are some decisions which it is very hard to fit into that
pattern, which seem to turn not so much upon where the
statute intervenes in the economic history of the goods, or
how diffuse its effect may be when it does, as upon what
is the justification for any intervention at all. One of
these is Silz v. Hesterberg, 211 U. S. 31, 43; where the
‘entry of game from elsewhere was prohibited as an incident
to the protection of the local game supply. Certainly the
act impinged as directly as possible upon the movement of
foreign game which entered in its original wrappings; we
can see no other explanation than that the purpose justified
the power. It is possible to explain Geer v. Connecticut,
[fol. 128] 161 U. 8. 519, on another theory; that is, that the
embargoed game has no yet become separated from the
mass of local goods, and that interstate commerce had
therefore not commenced. But that was not the ground on
which it proceeded, any more than it was the ground of
Sligh v. Kirkwood, 237 U. 8. 52, which must stand like the
game cases as an instance where the purpose excused. Be-
sides, it is not always true that goods must have started



54

upon their interstate movement, or be even segregated for
that purpose, before they enter interstate commerce. Okla-
homa v. Kansas Mut. Gas Co., 221 U. S. 229, 255. Lemke v.
Farmers Grain Co., 258 U. S. 50, 55, 56; Pennsylvania v.
West Virginia, 262 U. S. 553, 598; Foster Packing Co. v.
Haydel, 278 U. S. 1. Hall v. Geiger-Jones Co., 242 U. S.
539, 557-559, may indeed be distinguished, because although
the court expressly refused to find that the securities had
become part of the local mass of goods, it dealt with the
statute as an inspection law, like Plumley v. Massachusetts,
" 155 U. 8. 461; Crossman v. Lurman, 191 U. S. 189; Patopsco
Guano Co. v. North Carolina, 171 U. S. 345; Savage v.
Jones, supra, (225 U. 8. 501), and many others. In such
cases although the state lays its hand directly upon goods
while in interstate commerce, yet if it does so only to deter-
mine whether they are sound, or truly marked, or the like,
it has that power. The recognition of inspection laws in
Section 10, Art. 1 seems to imply as much. It could indeed
be argued that as inspection presupposes a standard to
which the goods must conform, and power to exclude them
if they do not, the State ought to be able to enforce stand-
ards that demand no inspection. This is perhaps no more
than to argue that the recognition of the validity of in-
spection laws proves that the States had general powers
except as denied in section 10. Be that as it may, inspec-
tion laws have historically an ascertainable, if a somewhat
vague, meaning ; they may be valid merely as an expressed
exception, and it is so that they must be regarded unless
much else is to be treated as not seriously spoken. Rail-
road Co. v. Husen, 95 U. S. 465, 473; Brimmer v. Rebman,
138 U. 8. 78; Vance v. Vandercook, 170 U. S. 438, 455, 456;
Reid v. Colorado, 187 U. 8. 137, 151, 152. Foster Packing
[fol. 129] Co. v. Haydel, supra, (278 U. S. 1), perhaps
depended upon the discrimination which the State was
attempting, in which it was like Minnesota v. Barber, 136
U. 8. 313. The effort was to secure a monopoly of the
shelling of the State’s shrimps, just as in Minnesota v.
Barber it was to obtain a monopoly of butchering meat.
But the discriminatory effect of the law was not pressed,
and the decision seems rather to rest upon the fact that
unlike Geer v. Connecticut, supra, (161 U. S. 519), the State
had relinquished all interest in the shell-fish, and that its
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only other possible motive, 1. e., to establish an industry,
was no excuse.

We do not think that it is necessary to go further than
suggest from these cases that the venture on which the
State is engaged may at times excuse its interference;
that its intervention is not always condemmned because it
interposes ‘‘directly’’ upon the goods while they are still
a part of interstate commerce. Assuming for argument
that there may be such instances, the motive in the case
at bar will not serve. We do not of course mean that the
plan is not commendable in itself, or that the means are not
well adapted to the end. Nebbia v. N. Y., 291 U. S. 502, has
authoritatively settled the State’s power, and it is easy to
see how the whole scheme might be imperilled, and conceiv-
ably wrecked, unless foreign milk, bought at cut prices,
could be kept out of competition with the domestic supply.
Furthermore, though a complete exclusion would give even
greater security, it might have been open to a charge of
unfair discrimination, which cannot be made as it is. The
act does not try to circumscribe the ‘‘milk-shed’’ as equal
competition defines it; it merely prevents price-cutting
throughout its area. So put, there is much to be said for
the propriety of the extraterritorial feature, and Congress
might well be induced to sanction it as it stands. But that
sanction is, we think, essential to its validity. The situa-
tion is indeed scarcely distinguishable at all from Schollen-
berger v. Pennsylvania, supra, (171 U. S. 1), and so far
as it is, presents a weaker case for the state’s power. In
that case the act was unsuccessfully defended as an inspec-
tion law, since oleomargarine might easily stimulate real
[fol. 1307 butter. But it had another side, like the milk
here, the substitute was probably in fact prohibited only
because it competed with dairymen; and though this was
not argued, that was almost certainly because in 1898 the
court would have at once rejected it. A fortiori the case
at bar is therefore within that decision, for no pretence can
here be made that this is an inspection law. Although the
section in question may be a reasonable incident to the
State’s internal economic polity, nevertheless it seeks to
protect a local industry by excluding foreign competing
goods, and that is exactly the kind of activity against
which the commerce clauses are primarily directed. Their
occasion was the mutual jealousies and aggressions of the
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States, taking form in customs barriers and other economie
retaliation. Farrand, Records of the Federal Convention,
Vol. II, p. 308; Vol. II1, p. 478, 547, 548; the Federalist,
No. XLII; Curtis, History of the Constitution, Vol. I, p.
289, 290, Story on the Constitution, Section 259. The im-
plied prohibition in Section 8 is less definite than the ex-
press one in section 10, but so far as there may be any
exceptions to it, based upon the purposes of the State, they
cannot include the exclusion of competing goods because
they compete. That at least is forbidden by the genesis of
both clauses, and the express content of the second. No
matter what the local need, as a nation we are without
protective economic barriers between the States, certainly
until Congress sees fit to allow them, and it makes no dif-
ference that they do not take the form of duties of imposts
under Section 10 of Article I. The State’s intervention in
the case at bar is indeed closely parallel in its result to a
customs duty. Such a duty pro tanto secures the market
to the local supply through the resulting rise in price; and
that is the avowed object of this law; it will allow no for-
eign milk to enter unless it has already cost enough to make
sure that it must compete on equal terms. The Constitution
denies to a State that kind of economic sanction, and puts
it in the hands of the public authority charged with the
national welfare. So far as the act attempts to prevent
[fol. 131] the import of milk in cans it is therefore invalid.
The motion to dismiss the bill is denied. An injunection
pendente lite will be granted forbidding the defendants
to exact from the plaintiff as a condition of granting a
license any agreement not to sell milk in cans in New York
which has been bought in Vermont at lower prices than
those prescribed for the purchase of milk in New York.
This opinion will stand as findings of fact and conclusions
of law under Equity Rule 70%5, unless objection is made.

I concur: Wm. Bondy, Robert P. Patterson, District
Judges.

[File endorsement omitted.]
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[fol. 132] Inx Unrrep States Districr CoUrT
[Title omitted]

SvusMmissioN oF MoTIoNs AND STIPULATION OF Facrs—TFiled
Nov. 21, 1934

It is hereby stipulated, by and between the attorneys for
the réspective parties herein, that there be submitted to
the Court the application of the plaintiff for a final injunc-
tion as prayed in its bill of complaint, and the motion of
the defendants to dismiss the bill. For the purpose of
this submission the following facts are submitted with the
intention that it have the same effect as though proven
upon a trial and uncontradicted:

1. The plaintiff, G. A. F. Seelig, Inc., is a domestic cor-
poration of the State of New York, and a resident of the
Southern District of that State.

2. The defendant Charles H. Baldwin is the Commis-
sioner of Agriculture and Markets of that State; the de-
fendant Kenneth F. Fee is Director of the Division of Milk
Control in the Department of which said Commissioner is
the chief executive officer; the defendant John J. Bennett,
Jr., is Attorney General of that State; the defendant Wil-
liam C. Dodge is District Attorney of New York County.
Each of the above named defendants maintains in the
Southern District of New York State an office for trans-
action of his official business.

[fol. 133] 3. The amount in controversy in this suit ex-
ceeds the sum of Three Thousand Dollars ($3,000.00) exclu-
sive of interest and costs.

4. The plaintiff is engaged and at all times hereinafter men-
tioned and for many years prior to April 10, 1933, was con-
tinuously engaged in the business of purchasing and han-
dling and selling fluid milk and cream in and about the City
of New York, State of New York, said City having a popula-
tion of over one million inhabitants. The plaintiff has built
up a large and extensive business in the said City in the
sale of fluid milk, chiefly in can lots, to consumers and to
hospitals, grocery stores, hotels, restaurants, soda foun-
tains, dairy products stores and similar mercantile estab-
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lishments, and has owned and operated a plant in the Bor-
ough of Manhattan, City of New York, for many years, for
the distribution and sale of fluid milk and cream in and
about the City of New York, in wholesale lots, that is,
chiefly in ‘‘can lots”’, as distinguished from bottled milk,
as hereinabove stated. The plaintiff, in handling approxi-
mately 20,000 pounds of milk daily is, in comparison with
others engaged in the same branch of the milk business
in New York City, one of the smaller milk dealers.

5. The plaintiff obtains its principal supply of milk from
Seelig Creamery Corporation.

6. Seelig Creamery Corporation also is a domestic cor-
poration of the State of New York. It owns and operates
a milk receiving station or plant at Fair Haven, Vermont.

7. A copy of a contract dated March 20, 1933, between
the plaintiff and Seelig Creamery Corporation is annexed
hereto and marked ‘‘Exhibit A’’ and made a part hereof.
This contract expired March 31, 1934, but a similar con-
tract for the subsequent twelve months now is in effect.

[fol. 134] 8. Seelig Creamery Corporation buys from cer-
tain selected farmers or producers of the milk shed in and
about Fair Haven, Vermont, all of the milk offered to it
daily. About 450 forty-quart cans of milk are received
there daily from about 125 farmers. This milk is pasteur-
ized there (excepting milk which is to be bottled in New
York City) and some of it is separated into cream. All of
this milk goes to New York City by rail, in forty-quart cans,
some in the form of milk and some in the form of cream.
Kach day the milk and cream, pasteurized and in cans
owned by the plaintiff, is loaded into a railway car at Fair
Haven, Vermont, consigned to the plaintiff at New York
City. The daily shipment is somewhat over 200 cans of
milk and about 20 cans of cream, which is shipped each day
as a carload lot, F'. O. B. Fair Haven, Vermont.

9. In New York City, at 522 West 29th Street, the plain-
tiff maintains a one-story brick milk distributing plant,
with a partial second story used for office space.

10. Upon arrival in New York City of the daily carload
of milk from Fair Haven, Vermont, the car is opened, some
cans are taken upon the plaintiff’s trucks to the customers,
and some are taken to the 29th Street plant and either
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called for by customers or sent out in plaintiff’s trucks for
delivery to customers. The sales by the plaintiff of milk
and cream are mostly to hotels, restaurants, clubs, hos-
pitals and stores in New York City, and mostly it is deliv-
ered in the same forty-quart cans in which it came from
Fair Haven, Vermont.

11. About 10% of the milk is bottled in New York City
and delivered to customers in bottles. Plaintiff has no pas-
teurizing and bottling facilities of its own in New York
City, and this work is done for it by another milk dealer.

[fol. 135] 12. The business of Seelig Creamery Corpora-
tion is conducted under and pursuant to the laws of the
State of Vermont as a foreign corporation in that State,
licensed to do business in and by that State, and under and
pursuant to the laws of Vermont governing the operations
of creameries in that State. The operations of Seelig
Creamery Corporation are confined wholly to the State of
Vermont, and at all times hereinafter mentioned and for
many years prior to April 10, 1933, it so conducted its
business. The plaintiff and Seelig Creamery Corporation
are, and at all times hereinafter mentioned were, wholly
separate and distinet corporate entities and neither corpo-
ration owns, holds or controls stock in the other.

13. The plaintiff and Seelig Creamery Corporation each
uses 522 West 29th Street, New York City, as a business
address. The plaintiff has outstanding 400 shares of com-
mon stock and no preferred. Walter J. Seelig is treas-
urer and owns 250 shares. Gustav R. Seelig is secretary
and owns 150 shares. The president, G. A. F. Seelig, owns
no stock. Walter J. Seelig is treasurer of Seelig Creamery
Corporation and its sole stockholder.

14. The plaintiff has duly obtained from the Board of
Health of the City of New York all such licenses and per-
mits as are required by the Sanitary Code of the said City
or the regulations adopted thereunder for the lawful con-
duct of the plaintiff’s said business, and the plaintiff has
duly kept, observed and performed all the provisions of
said Sanitary Code and the regulations adopted there-
under.

15. The enactment and language of chapter 158 of New

York Laws of 1933, and of chapter 126 of New York Laws
of 1934, are stipulated.
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[fol.136] 16. On May 12, 1933, effective May 16, 1933, the
Milk Control Board adopted an order known as Official
Order No. 17, a full, true and correct copy of which is
annexed hereto, and marked ‘‘Exhibit B’’ and made a part
hereof. Said order was subsequently amended by Official
Order No. 19, Official Order No. 28, Official Order No. 32
(effective July 1, 1933), by Official Order No. 34 (effective
July 21, 1933), by Official Order No. 41 (effective Septem-
ber 18, 1933), and by Official Order No. 43 (effective Octo-
ber 16, 1933). Official Order No. 17 (Exhibit B) estab-
lished minimum prices to be paid by milk dealers to pro-
ducers for milk in accordance with the ¢‘classified price
plan,’’ which price plan was and is based upon the ultimate
utilization by the dealers of the milk so purchased. The
subsequent official orders herein recited made certain
amendments to or changes in the prices to be paid by the
milk dealer to the producer, but did not materially change
the general price structure set up by said Official Order
No. 17 (Exhibit B).

17. On or about June 30, 1933, the Milk Control Board
adopted an order known as Official Order No. 33, effective
July 1, 1933, a full, true and correct copy of which is an-
nexed hereto, marked ‘‘Exhibit C’’ and made a part hereof.
Under and by virtue of the said Official Order No. 33 the
purchase or sale by or to a milk dealer of fluid milk (fol-
lowed by the utilization of the same within New York
State) at a price less than the sum of the minimum price
established by the Milk Control Board to be paid to pro-
ducers for such milk, irrespective of where such producers
might be located, was forbidden.

18. Official Order No. 17 (Exhibit B) and said Official
Orders amendatory thereof, and Official Order No. 33, or
other orders of similar tendency in each case, continue to
be in full force and effect.

[f0l.137]1 19. Under Official Order No. 17 and said Official
Orders amendatory thereof the price of Class 1 milk, or -
milk used for fluid milk, was highest. From May 16 to
July 20 inclusive of 1933 the price for a hundredweight
of milk testing 3.5 per cent butterfat, delivered at a plant
201-210 miles from New York City, was $1.88; and from
July 20, 1933, until February 16, 1934, the corresponding
price was $2.30%. Such prices were subject to a minus
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differential, if milk was delivered to a plant more than 210
miles from New York City for utilization in New York
City, and Fair Haven, Vermont, is more than 210 miles
from New York City. Thus, for 3.5 per cent milk delivered
at Fair Haven during the above mentioned period a freight
differential of 2 cents would be subtracted from the prices
mentioned above.

20. All during the period for which the orders mentioned
above were effective Seelig Creamery Corporation con-
tinued to deliver to G. A. F. Seelig, Inc., and it in turn
continued to sell in New York City in the manner above
described, quantities of milk averaging 20,000 pounds or
more daily. For that milk the producers at Fair Haven,
Vermont, were paid by Seelig Creamery Corporation prices
lower than those which the Milk Control Board claimed
should have been paid based upon utilization of the milk
in accordance with the Board’s orders. A schedule hereto
annexed and marked ‘‘Exhibit D’’ and made a part hereof
shows the differences involved.

21. Similar differences still continue. The plaintiff as-
serts and is exercising the right to sell in New York City,
in the manner already described, milk purchased by it from
Seelig Creamery Corporation and in turn purchased by that
corporation from producers in Vermont at prices fixed by
agreement between the corporation and producers, quite
irrespective of the prices fixed by Official Order No. 17
and similar orders of the defendant Baldwin.

[fol. 138] 22. Approximately 70 per cent of the milk and
cream marketed and consumed in the New York City
market is produced in New York State and approximately
30 per cent comes from other state-. The quantities and
origins of such milk and cream for April 1934, as reported
by the United States Department of Agriculture, appear
by a schedule hereto annexed and marked ‘“¥xhibit E’’ and
made a part hereof. A substantial part of the milk pro-
duced in New York State and marketed and consumed in
New York City passes through another state on its way to
market.

23. Of the milk commerce included within that 30% some
is handled in the manner herein deseribed, some (particu-
larly eream) in 40 quart cans transported from country
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plants to the New York City market by trucks, some is
pasteurized and bottled at the country plants and is shipped
from the country plants in cases either by railroad or by
truck, and a considerable quantity of milk is transported
from country plants to said market in tank trucks, being
drawn off into cans and for bottling and distribution upon
arrival at said market.

24. As to the sale of milk by the plaintiff to consumers
within the State of New York, and chiefly within the City
of New York, where it finds its market, the plaintiff has at
all times followed and complied with the rules and orders
of the Milk Control Board governing such sales and the
prices charged for its products.

25. The defendant Baldwin requires as a prerequisite to
the granting of licenses required to be obtained by the
plaintiff as a milk dealer under chapter 126 of New York
Laws of 1934 that the plaintiff agree in writing to comply
with and obey the provisions of such statute and the Official
Orders promulgated by him. He requires the plaintiff to
answer affirmatively the following two questions which
appear in the application blank prepared by him:

[fol. 139] “‘Do you agree not to sell within New York
State after it has come to rest within the State, milk or
cream purchased from producers, without the State at a
price lower than that required to be paid producers for
milk or ecream produced within the State purchased under
similar conditions?”’

“Do you agree that you will obtain for the Commissioner
and supply to him, at such times and in such manner as
he requires, concerning milk and cream produced without
the State and in any way dealt in by you, data to whatever
extent is necessary to ascertain or compute whether the
producers were paid for such milk or cream a price not
lower than that required to be paid producers for milk or
cream produced within New York State and purchased
under similar conditions?’’

Unless the plaintiff does so agree and answer those two
questions affirmatively the defendant Baldwin will not
grant it such a license.
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26. The defendants Baldwin and Fee have rejected plain-
tiff’s application for a license and have refused to issue it
a license because the plaintiff has refused to so agree and
has refused to answer those two questions affirmatively and
unconditionally. The application of the plaintiff was in all
other respects duly made and unobjectionable.

27. The enactment and langunage of sections 38 to 41 in-
clusive of the Agriculture and Markets Law of the State
of New York are stipulated.

28. The defendants, in their official capacities, have
threatened to invoke against the plaintiff the remedies by
civil suits and criminal prosecutions and otherwise pro-
vided in those sections, if the plaintiff continues its busi-
ness as a milk dealer after May 1, 1934, without having first
obtained the required license. The penalties so threatened
are so numerous and so great that the plaintiff cannot risk
them even for the purpose of testing the right which it is
asserting herein, and unless the existence of the right is
determined in this proceeding it must be surrendered with-
out judicial determination.

[fol. 140] 29. The foregoing stipulation of fact is intended
to present as concisely as possible and in an orderly man-
ner the facts stated in the bill of complaint, the two sup-
porting affidavits verified on May 28, 1934, by J. Daniel
Dougherty and Walter J. Seelig respectively, and the an-
swering affidavit verified on June 7, 1934, by Kenneth F.
Fee. Although this stipulation is intended to be complete
in itself, and not to need amplification from those sources,
it may receive interpretation therefrom should it appear
to be ambiguous in any particular. Failure to copy into
this stipulation any allegation of those sources is not in-
tended to reflect upon their correctness and shall not sup-
port an inference that this stipulation is to be narrowly
interpreted in any particular.

John J. O’Connor, Solicitor for Plaintiff. John J.
Bennett, Jr., Attorney General of the State of
New York; Henry Epstein, Solicitor General;
Henry S. Manley, Counsel to the Department of
Agriculture and Markets, Solicitors for the De-
fendants.
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[fol. 141] Exhibit—

A—Contract between Seelig Corps. appears as Ex-
hibit in Fee Affdt.

B—Order #17, printed as Ex. *“B’’ in Bill of Com-
plaint.

C—Order #33, printed as Ex ““C”’ in Bill of Com-
plaint.

D—Table of Underpayments appears as Exhibit in Fee
Affdt.

E—Milk shipments to N. Y. C. appears as Exhibit in
Fee Affdt.

[File endorsement omitted.]

[fol. 142] Ix Uxirep States Districr CourT, SOUTHERN
DistricT oF NEW YORK

In Equity. No. 78-174
G. A. F. SeELI1g, INc., Plaintiff,

against

CrarrEs H. Barpwin, as ‘Commissioner of Agriculture and
Markets of the State of New York, and others, Defend-
ants

Fixar Decree—Filed Nov. 21, 1934

By stipulation of October 31, 1934, the parties hereto
have submitted for decision the plaintiff’s application for
final injunection, opposed by the defendants, and the defend-
ants have submitted for decision their motion to dismiss
the bill of complaint, opposed by the plaintiff, and they also
have submitted an agreed statement of facts. That agreed
statement of facts is hereby adopted as findings of fact for
the purposes of the present decision. The issues of law
now involved are not substantially different from those
which were determined in an opinion written in this case
on or about August 2, 1934. Now, therefore it is

Ordered, adjudged and decreed that the defendants Bald-
win and Fee be, and they hereby are, finally enjoined from
exacting from the plaintiff G. A. F. Seelig, Inec. as a condi-
tion of issuing a license to said plaintiff to sell milk, an
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agreement not to sell within the State of New York milk
brought from another state if such milk was purchased from
producers in such other state at a price lower than that
[fol. 143] required to be paid for milk produced within New
York State and purchased under similar conditions, so far
as the selling is by the plaintiff while the milk is in the cans
or other original packages in which the milk has been
brought by the plaintiff from without the State of New
York, and it is

Further ordered, adjudged and decreed that the defend-
ants Bennett and Dodge be, and they hereby are, finally
enjoined from prosecuting the plaintiff for selling within
the State of New York milk brought from another state
because such milk was purchased from producers in such
other state at a price lower than that required to be paid
for milk produced within New York State and purchased
under similar condition, so far as the selling is by the
plaintiff while the milk is in the cans or other original pack-
ages in which the milk has been brought by the plaintiff
from without the State of New York, and it is

Further ordered, adjudged and decreed that the appli-
cation of the plaintiff for a final injunction against the
defendants be, and the same hereby is, denied in all other
respects than is heretofore set forth, and it is

Further ordered, adjudged and decreed that the motion
of the defendants to dismiss the bill be and the same hereby
is denied.

Learned Hand, Circuit Judge; Wm. Bondy, U. S.
D. J.; Robert P. Patterson, District Judges.
Dated November 16th, 1934.

[File endorsement omitted.]

[fol. 144] In Unitep States District COURT
[Title omitted]

PrTiTION FOR APPEAL AND ASSIGNMENT OF KRrRors—Filed
Dec. 14, 1934

To the District Court of the United States for the Southern
District of New York and to the Homnorable Judges
thereof:

The defendants, Charles H. Baldwin as Commissioner,
ete.,, and Kenneth F. Fee as Director, ete., and John J.

5—604-605
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Bennett, Jr., as Attorney General, etc., feel themselves ag-
grieved by the final decree of this Court entered November
21, 1934, in the office of the Clerk, and they respectfully pray
an appeal therefrom to the Supreme Court of the United
States.

The defendants assign the following errors in the record
and proceedings in the said case:

1. The District Court erred in granting any final injune-
tion herein against exacting from the plaintiff a certain
agreement as a condition of issuing to it a license.

2. The District Court erred in granting any final injunc-
tion against prosecuting the plaintiff.

[fol. 145] 3. The District Court erred in refusing to dis-
miss the bill, and in each and every conclusion of law
stated in its opinion and leading to the three errors pre-
viously assigned.

Because of the errors assigned above the defendants pray
for a reversal of the final decree above mentioned. To that
end they pray that a transcript of the record may be trans-
mitted forthwith, in duly authenticated form, to the Su-
preme Court of the United States.

Dated December 11, 1934.

John J. Bennett, Jr., Attorney General; Henry Ep-
stein, Solicitor General ; Henry S. Manley, Counsel
to the Department of Agriculture and Markets,
Solicitors for Defendants.

[File endorsement omitted.]

[fol. 146] Ixn Uwnirep StaTEs DisTRICT COURT
[Title omitted]

PETITION FOR CROSS-APPEAL AND ASSIGNMENT OF IURRORS—
Filed Dec. 14, 1934

To the District Court of the United States for the South-
ern District of New York and to the Honorable Judges
thereof :

The plaintiff, G. A. F. Seelig, Inc., being aggrieved by
certain parts of the final decree of this Court entered No-
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vember 21, 1934, in the office of the Clerk, respectfully
prays an appeal therefrom to the Supreme Court of the
United States.

The plaintiff assigns as the errors upon which it will
rely that the District Court erred in denying in some re-
spects the application for a final injunction, and erred in
each conclusion of law stated in its opinion and leading
to such denials.

Because of the errors assigned above, plaintiff prays for
a reversal of so much of the final decree as in any way de-
nies the relief prayed for in the Bill of Complaint and prays
[fols. 147 & 148] that judgment be rendered in favor of the
plaintiff as prayed for in the Bill of Complaint.

Dated December 14, 1934.
John J. O’Connor, Solicitor for Plaintiff.

[File endorsement omitted.]

[fol. 149] Ix Unitep STATES DISTRICT CdUBT

[Title omitted]

OrpeEr ALLowiNg APPEAL AND Cross-ArPEAL—F1led Dec.
14, 1934

The defendants in the above cause having prayed for the
allowance of an appeal to the Supreme Court of the United
States from the final decree made in said suit by the Dis-
trict ‘Court and entered in the office of its Clerk on No-
vember 21, 1934, and having presented their petition for
appeal and assignment of errors; and

The plaintiff having prayed for the allowance of a cross-
appeal from part of such final decree and having likewise
presented its petition for cross-appeal and assignment of
errors; and

The plaintiff and defendants having presented their joint
statement as to jurisdiction as required by Rule 12 of the
Supreme Court of the United States; it is

Ordered, that the appeal prayed for by the defendants,
and the cross-appeal prayed for by the plaintiff, be and the
same hereby are allowed; and it is further
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Ordered, that the Clerk of the Distriet Court prepare
and certify a transcript of the record in this cause and
transmit the same to the Supreme Court of the United
States so that it shall have the same within forty days from
this date; and it is further
[fol. 150] Ordered, that security for costs be, and the
same hereby is, dispensed with upon the appeal and the
cross-appeal, by consent of the respective solicitors.

Dated December 14, 1934.
Robert P. Patterson, United States District Judge.

The parties hereby consent to the granting of the fore-
going order allowing an appeal and cross-appeal without
the necessity of filing any security for costs on either
side.

John J. O’Connor, Solicitor for Plaintiff; Henry S.
Manley, Solicitor for Defendants.

[File endorsement omitted.]

[fol. 151] (Citation in usual form, showing service on John
J. Bennett, Jr., and Henry S. Manley, filed Dec. 14, 1934,
omitted in printing.

[fols. 152 & 153] Citation in usual form, showing service
on John J. O’Connor, filed Dec. 14, 1934, omitted in print-
ing.

[fol. 154] SurreEME Courr oF THE UNITED STATES
[Title omitted]
STiPULATION RE TRANSCRIPT OF RECORD

It is hereby stipulated on behalf of the respective parties
to the appeal and cross-appeal herein, that the annexed
transcript is a correct copy of the original papers on file
with the United States District Court and contains all that
is essential to the appeal and cross-appeal.

John J. O’Connor, Solicitor for Plaintiff, as Ap-
pellee and ‘Cross-appellant; Henry S. Manley, So-
licitor for Defendants, as Appellants and Cross-
appellees.
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v[fol. 155] Clerk’s Certificate to foregoing transeript
omitted in printing.

[fol. 156] SupremME Covurt oF THE UNITED STATES
No. 604. No. 605
StaTEMENT OF Points, ETc.—F'iled Jan. 2, 1935

Pursuant to Rule 13, paragraph 9 of the Rules of this
Court, the solicitor for each of the respective parties to the
above entitled appeals each adopts its assignment of errors
as its statement of points to be relied upon, and represents
that the whole of the record as filed is necessary as a joint
record for the consideration of both appeals, excepting
from printing any duplication of the exhibits referred to
[fols. 157 & 158] in the Submission of Motions and Stipu-
lation of Facts’’ and also omitting from printing the text
of Chapter 158 of New York Laws of 1933 and of Chapter
126 of New York Laws of 1934.

Henry S. Manley, Solicitor for Appellants in #604
and for Appellees in #605. John J. O’Connor,
Solicitor for Appellant in #605 and for Appellees
in #604.

[fol. 159] [File endorsement omitted.]

Endorsed on cover: File No. 39,232, 39,233. D. C. U. S,,
S. New York. Term No. 604. ‘Charles H. Baldwin, as Com-
missioner of Agriculture and Markets of the State of New
York, et al., ete., Appellants, vs. G. A. F. Seelig, Inc. Term
No. 605. G. A. F. Seelig, Inc., Appellant, vs. Charles H.
Baldwin, as Commissioner of Agriculture and Markets of
the State of New York, et al., etc. Filed December 27, 1934.
File No. 604, O. T., 1934; 605, O. T. 1934.

(5914-0)



Nos. 604 605

LAWS OF NEW YORK.— By Authority

CHAPTER 126

AN ACT to amend the agriculture and markets law, in relation to creating
a division of milk control, defining its jurisdiction, powers and duties, and
continuing certain special powers and duties during the existing emergency,
and making an appropriation therefor

Became a law March 30, 1934, with the approval of the Governor. Passed,
on message of necessity, three-fifths being present

The People of the State of New York, represented in Senate end Assembly,
do enact as follows:

Section 1. Article twenty-one of chapter forty-eight of the laws
of nineteen hundred twenty-two, entitled ‘‘An act in relation to
agriculture and markets, constituting chapter sixty-nine of the
consolidated laws,’’ the title of such chapter having been thus
amended by chapter two hundred seven of the laws of nineteen
hundred twenty-seven, as amended, is hereby repealed, and a new
article twenty-one added in place thereof to read as follows:

ARTICLE 21
MLk CoONTROL

Section 252. Division of milk control.
253. Definitions.
254, General powers.
255. Rules and orders.
256. Entry, inspection and investigation,
257. Licenses to milk dealers.
258. Application for license.
258-a. License fees.
258-b. Bonds and enforcement,
258-c. Qranting and revoking licenses,
258-d. Certiorari to review.
-258-e. Violations; remedies.
258-f. Records.
258-g. Reports.
258-h. Bond of director and financial officer.
258-1. Disposition of license fees.
258-j. Constractivn, exceptions and limitations.

§ 252. Division of milk control. There shall be in the depart-
ment a division to be known as the division of milk eontrol. The
head of the division shall be a director, who shall be appointed by
the commissioner and serve during his pleasure. The functions,
powers and duties of the department, as provided by this article,
and by article four of this chapter, shall be exercised and per-
formed therein by and through the division of milk control. The
functions, powers and duties of the milk control board created
by chapter one hundred fifty-eight of the laws of nineteen hundred
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thirty-three, exeept as modified by this article and by article
twenty-one-a of this chapter, shall be exercised and performed in
the department by and through the division of milk control.

§ 253. Definitions. As used in this article unless otherwise
expressly stated, or unless the context or subject matter otherwise
requires:

r;f]?ivision” means the division of milk eontrol ereated by this
article,

‘“Director’’ means the director of the division of milk control.

‘“Person’’ means any person, firm, corporation or association.

‘‘Milk dealer’’ means any person who purchases or handles or
sells milk. Xach corporation which if a natural person would be
a milk dealer within the meaning of this article, and any subsidiary
and affiliate of such corporation similarly engaged, shall be deemed
a milk dealer within the meaning of this definition. A hotel or
restaurant which sells only milk consumed on the premises where
sold, or a producer who delivers milk only to a milk dealer, shall
not be deemed a milk dealer.

‘‘Market’’ means any city, town or village, or two or more cities
and/or towns and/or villages and surrounding territory designated
by the commissioner as a natural marketing area.

““‘Licensee’’ means a licensed milk dealer.

“Milk’’ means liquid milk and/or cream fresh, sour or storage;
and/or condensed or concentrated whole milk, except when con-
tained in hermetically sealed cans. In each instance where
quantity is referred to the intent is to include its whole milk
equivalent.

‘““Producer’’ means a person producing milk,

‘“‘Consumer’’ means any person other than a milk dealer who
purchases milk for fluid consumption.

‘‘Store’’ means a grocery store, hotel, restaurant, soda fountain,
dairy products store and similar mercantile establishment,

§ 254. General powers. The department through the commis-
sioner is hereby vested with the powers heretofore conferred upon
the milk control board by chapter one hundred fifty-eight of the
laws of nineteen hundred thirty-three, and also with the powers
heretofore conferred with respeet to milk gathering stations, manu-
factories and plants, including the following:

(a) To supervise and regulate the entire milk industry of New
York state, including the production, transportation, manufacture,
storage, distribution, delivery and sale of milk and milk products
in the state of New York; provided, however, that nothing con-
tained in this article shall be construed to abrogate or affect the
status, forece or operation of any provision of the public health
law, the public service law, the state sanitary code or any local
health ordinance or regulation.

(b) To investigate all matters pertaining to the produection,
manufacture, storage, transportation, disposal, distribution and
sale of milk and milk produets in the state of New York. The
commissioner shall have the power to subpoena milk dealers, their
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records, books and accounts, and any other person from whom
information may be desired to carry out the purpose and intent
of this chapter and may issue commissions to take depositions of
witnesses absent from the state. Any designated employee may
sign and issue subpoenas and may administer oaths to witnesses
and conduct hearings and investigations. The provisions of the
civil practice act in relation to enforeing obedience to a subpoena
lawfully issued by a judge, arbitrator, referee, or other person, or
a board or committee, in a matter not arising in an action in a
court of record shall apply to a subpoena issued as authorized in
this section. .

(¢) The commissioner may act as mediator and arbitrator in
any controversy or issue that may arise among or between pro-
ducers and milk dealers as between themselves or that may arise
between them as groups.

(d) The operation and effeet of any provision of this article
conferring a general power shall not be impaired or qualified
by the granting by this article of a specific power or powers.

§ 255. Rules and orders. The commissioner may adopt and
enforce all rules and all orders necessary to carry out the pro-
visions of this article. Every rule or order shall be posted for
public inspection in the main office of the division and a
copy filed in the office of the department of state, except an
order directed only to a person or persons named therein which
shall be served by personal delivery of a eopy, or by mailing a
copy in a sealed envelope with postage prepaid to each person
to whom such order is directed, or, in the case of a corporation,
to any officer or agent of the corporation upon whom a summons
may be served in aceordance with the provisions of the ecivil
practice act. The posting in the main office of the division of
any rule and of any order not herein required to be served,
and such filing in the office of the department of state, shall
constitute due and sufficient notice to all persons affected by such
rule or order. A rule when duly posted and filed as provided in
this section shall have the force and effect of law.

§ 256. Entry, inspection and investigation. Any employee
designated for the purpose shall have access to and may enter at
all reasonable hours all places where milk is being stored, bottled
or manufactured, or where milk or milk products are being bought,
sold or handled, or where the books, papers, records or documents
relating to such transactions are kept, and shall have power to
inspeet and copy the same in any place within the state, and may
administer oaths and take testimony for the purpose of ascertaining
facts which in the judgment of the commissioner are necessary
tv administer this chapter. ‘

§ 257. Licenses to milk dealers. No milk dealer shall buy
milk from producers or others or sell or distribute milk unless
such dealer be duly licensed as provided in this article. It shall
be unlawful for a milk dealer to buy milk from or sell milk to a
milk dealer who is unlicensed, or in any way deal in or handle
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milk which he has reason to believe has previously been dealt
in or handled in violation of the provisions of this chapter. The
commissioner may by official order exempt from the license require-
ments provided by this article, milk dealers who purchase or handle
milk in a total quantity not exceeding three thousand pounds in
any month, and/or milk dealers selling milk in any quantity in
markets of one thousand population or less. The commissioner
may by official order exempt stores from the license requirements
" provided by this article where no milk is delivered therefrom to
consumers by vehiecle.

§ 258. Application for license. An applicant for a license to
operate as a milk dealer shall file an application upon a blank
prepared under authority of the commissioner. An applicant shall
state such facts concerning his circumstances and the nature of the
business to be conducted as in the opinion of the commissioner are
necessary for the administration of this chapter. Such application
shall be accompanied by the license fee required to be paid. The
commissioner may classify licenses and may issue licenses to milk
dealers to carry on a certain kind of business only, or limited
to a particular city or village or to a particular market or markets
in the state, and may specify the place or places where milk may
be received from producers.

The license year shall commence on April first and end on March
thirty-first following. An application must be duly made at least
thirty days before the commencement of the license year by all
milk dealers then doing business, except that for the license year
ending March thirty-first, nineteen hundred thirty-five, applica-
tion shall be duly made within thirty days after this article takes
effect by all milk dealers then engaged in business.

§ 258-a. License fees. A milk dealer receiving during any of
the twelve calendar months immediately preceding the period for
which the license is issued, a daily average total quantity of milk
not exceeding four thousand pounds, shall pay a license fee of
twenty-five dollars; a milk dealer receiving a daily average total
quantity of milk of more than four thousand pounds and not
exceeding twenty thousand pounds, shall pay a license fee of
seventy-five dollars; a milk dealer receiving a daily average total
quantity of milk of more than twenty thousand pounds and not
exceeding one hundred thousand pounds, shall pay a license fee
of two hundred and fifty dollars; a milk dealer receiving a daily
average total quantity of milk of more than one hundred thousand
pounds, and not exceeding five hundred thousand pounds, shall pay
a license fee of seven hundred fifty dollars; a milk dealer receiving
a daily average total quantity of milk of more than five hundred
thousand pounds, and not exceeding one million pounds, shall
pay a license fee of twenty-five hundred dollars; a milk dealer
receiving a daily average total quantity of milk of more than
one million pounds, shall pay a license fee of five thousand dol-
lars. Milk dealers who have not previously engaged in such busi-
ness during such prior year shall pay such minimum license fee
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and in addition thereto, at such time or times as the commissioner
may fix, they and all other dealers shall pay an additional sum
based upon the daily average total quantity of milk received by
such dealers during any month of the license period. It is not
the intent that milk utilized or sold in the form of manufactured
products shall be included in the determination of the amount of
license fee, but the fluid milk equivalent of condensed or concen-
trated milk, except when sold in hermetically sealed cans, and/or
of cream, shall be included in such determination. Sales by a
wilk dealer of milk outside of the state not involving the receipt or
handling or distribution within the state shall not be included in
the determination of the license fee. The commissioner may, by
rule or order, provide for licensing, at any rate of license fee less
than the rates herein fixed, any milk dealer or class of milk deal-
ers, generally or in a particular market, which he is authorized
to exempt from license requirements. A milk dealer receiving
only milk utilized or sold in the form of manufactured produets,
other than condensed or concentrated milk, except when sold in
hermetically sealed cans, and/or cream, shall pay a license fee
of ten dollars.

§ 258-b. Bonds and enforcement. Each milk dealer buying
milk from producers for resale or manufacture shall execute and
file a bond, unless relieved therefrom as hereinafter provided. The
bond shall be upon a form preseribed by the commissioner, shall
be in the sum fixed by him, but not less than two thousand dollars,
shall be executed by a surety company authorized to do business
in this state, and shall be conditioned for the prompt payment
of all amounts due to producers for milk sold by them to such
licensee, during the license year. The bond shall be approved by
the commissioner.

Upon default by the licensee in any conditions of the bond, if
there is reason to believe that the licensee owes for milk purchased
from producers, the commissioner shall give reasonable notice to
- file verified claims, and may if he deems it advisable fix a reasonable
time within which such claims must be filed. The commissioner
shall examine claims so filed and by certificate determine the
amounts due upon them. The commissioner may bring an action
upon the bond, and for the purposes of such action the certificate
determining the amounts due shall be presumptive evidence of the
facts therein stated. If the recovery upon the bond is not sufficient
to pay all claims as finally determined, then it shall be divided
pro rata among them.

A licensee shall from time to time, when required by the com-
missioner, make and file a verified statement of his disbursements
during a period to be preseribed by the commissioner, containing
the names of the producers from whom milk was purchased, and
the amount due to the producers thereof. If it appears from such
statement or from facts otherwise ascertained by the commissioner
that the security afforded to producers gelling milk to such licensee
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by the bond does not adequately protect such producers, the eom-
missioner may require such licensee to give an additional bond
in a sum to be determined by the commissioner, but not more than
double the value of the maximum amount of milk purchased from
producers in any one month, and not exceeding in any event one
hundred thousand dollars.

The provisions of this article relative to a milk dealer buying
milk from producers for resale or manufacture shall apply also to
a milk dealer buying milk from a co-operative association or buy-
ing milk from another milk dealer, whenever, in the judgment
of the commissioner, protection by bond or otherwise is necessary
or desirable to protect the interests of producers.

If the applicant for a license under this section be a natural
person or a domestic corporation, the commissioner may, if satisfied
from an investigation of the financial econdition of the applicant
that the applicant is solvent and possessed of sufficient assets to
reasonably assure compensation to probable creditors, relieve such
person or corporation by order from the provisions of this section
requiring the filing of a bond. The commissioner may require,
as a condition for so relieving such person or corporation from
filing a surety bond, that cash be deposited with a bank or trust
company, or bonds of the United States or state of New York
be deposited with the director, under such terms as will in his
opinion afford producers the protection intended by this section.

Bonds for the license year commencing April first, nineteen
hundred thirty-five and for subsequent license years shall be filed
with the applications. A milk dealer who has filed with the com-
missioner a bond for the license period ending August thirty-first,
nineteen hundred thirty-four, which in the opinion of the com-
missioner affords ample protection shall not be required to file
a bond with his application for a license for the license year ending
March thirty-first, nineteen -hundred thirty-five, but such a dealer
shall file not later than August first, nineteen hundred thirty-four,
a bond as required by this section, which shall be effective from
September first, nineteen hundred thirty-four, to March thirty-first,
nineteen hundred thirty-five, both inclusive.

§ 258-c. Granting and revoking licenses. No license shall be
granted to a person not now engaged in business as a milk dealer
except for the continuation of a now existing business, and no
license shall be granted to authorize the extension of an existing
business by the operation of an additional plant or other new or
additional faeility, unless the commissioner is satisfied that the
applicant is qualified by character, experience, financial respon-
sibility and equipment to properly conduct the proposed business,
that the issuance of the license will not tend to a destructive com-
petition in a market already adequately served, and that the
issuance of the license is in the public interest. The commissioner
may decline to grant or renew a license or may suspend or revoke
a license already granted, upon due notice and opportunity of
hearing to the applicant ior licensee, when he is satisfied of the
existence of any of the following reasons:
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() That a milk dealer has rejected, without reasonable cause,
any milk purchased or has rejected without reasonable cause or
reasonable advance notice, milk delivered in ordinary continuance
of a previous course of dealing, except where contract has been
lawfully terminated.

(b) That the milk dealer has failed to account and make pay-
ment without reasonable cause, for any milk purchased.

(¢} That the milk dealer has committed any act injurious to
the public health, public welfare, or to trade or commerce in
demoralization of the price structure of pure milk to such an extent
as to interfere with an ample supply thereof for the inhabitants
of the state affected by this article which is hereby declared tc
be injurious to the public health, public welfare and to trade and
commerce and evidence of a course of conduct on the part of the
licensee tending to such demoralization shall be construed to be
prima facie evidence of a violation of this section.

(d) Where the milk dealer is insolvent or has made a general
assignment for the benefit of creditors or has been adjudged a
bankrupt or where a money judgment has been secured against
him, upon which an execution has been returned wholly or partly
unsatisfied.

(e) Where the milk dealer has continued in a course of dealing
of such a nature as to satisfy the commissioner of his inability
or unwillingness properly to conduct the business of receiving or
selling milk or to satisfy the commissioner of his intent to deceive
or defraud producers or consumers.

(f) Where the milk dealer has been a party to a combination
to fix prices, contrary to law. A cooperative association of
dairymen organized under or operated pursuant to the provisions
of chapter seventy-seven of the consolidated laws and engaged in
making collective sales or marketing for its members or shareholders
of dairy products produced by its members or shareholders shall
not be deemed or construed to be a conspiracy or combination in
restraint of trade or an illegal monopoly nor shall the contracts,
agreements, arrangements or combinations heretofore or hereafter
made by such association, or the members, officers or directors
thereof, in making such collective salestand marketing and preserib-
ing the terms and conditions thereof; be deemed or construed to
be conspiracies or to be injurious to public welfare, trade or com-
merce, if otherwise authorized by suth chapter or law.

(g) Where there has been a failure either to keep records
or to f}lrnish the statements or information required by the
commissioner. !

(h) Where it is shown that any ‘statement upon which the
license was issued is or was false or misleading in any particular.
] (i) Where the applicant or licensee has been convicted of a

elony. ‘

(3) Where the applicant is a partnership or corporation and
any individual holding any position or interest or power of con-
trol therein has previously been responsible in whole or in part
for any act on account of which a license may be denied, suspended
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or revoked, pursuant to the provisions of this article or of the
similar laws which preceded it.

(k) Where the licensee has violated any of the provisions of
this article or of the similar laws which preceded it.

(1) Where the licensee has been duly required to give a bond
or an additional bond and has failed to do so.

(m) Where the required permit from the local health officer
has terminated or been revoked.

The commissioner may grant or renew a license or may decline
to suspend or revoke a license conditionally upon the agreement of
the licensee or applicant to do or omit to do any designated act,
but such condition must have some appropriate relation to the
administration of this article or of article twenty-one-a of this
chapter.

§ 258-d. Certiorari to review. The action of the commissioner
in refusing to grant or renew a license, or in revoking or suspend-
ing a license, or in conditioning or limiting the granting or
renewal of a license, may be reviewed by certiorari in the manner
provided by the civil practice act.

§ 258-e. Violations; remedies. The commissioner may institute
such action at law or in equity as may appear necessary to enforce
compliance with any provision of the statutes, rules and orders
committed to his administration, and in addition to any other
remedy under article three of this chapter or otherwise may apply
for relief by injunction if necessary to protect the public interest
without being compelled to allege or prove that an adequate
remedy at law does not exist. Such application may be made to the
supreme court in any distriet or county as provided in the civil
practice act and the rules of practice of the court, or to the
supreme court in the third judieial distriet.

§ 258.f. Records. The commissioner may require licensees to
keep the following records;

(a) A record of all milk received, detailed as to location, and
as to names and addresses of suppliers, with butter fat test, prices
paid, deductions or charges made.

(b) A record of all milk sold classified as to grade, location and
wmarket outlet and size and style of container, with prices and
amounts received therefor.

(e) A record of quantities and prices of milk sold.

(d) A record of the quantity of each milk product manu-
factured and quantity of milk and/or ecream used in the manufaec-
ture of each product. Alse the quantity and value of milk pro-
duets sold.

(e) A record of wastage or loss of milk or butter fat.

(f) A record of the items of the spread or handling expense
and profit or loss, represented by the difference between the price
paid and the price received for all milk.

(g) A record of all other transactions affecting the assets, liabili-
ties, or net worth of the licensee. '

(h) Such other records, and information as the commissioner
may deem necessary for the proper enforcement of this article.
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§ 258-g. Reports. Each licensee shall, from time to time, as
required by rule or order of the commissioner, make and file a veri-
fied report on forms prescribed by the commissioner of all matters
on account of which a record is required to be kept, together with
such other information or facts as may be pertinent and material
within the seope of the purpose and intent of this chapter. Such
report shall cover a period of time specified in the order.

§ 258-h. Bond of director and financial officer. The director
and any officer of the division authorized to accept or receive
moneys paid or to be paid to the division as provided by this
chapter, shall, before he enters upon the discharge of his duties,
execute and file a bond in such amount as may be fixed by the
head of the department of taxation and finance in the manner
provided by the public officers law.

§ 258-i. Disposition of license fees, The commissioner shall
deposit to his credit all license fees and other moneys collected
by the division under this chapter in a responsible bank, banking
house or trust company in the city of Albany which shall pay
the highest rate of interest for such deposit. On or before the
tenth day of each month the commissioner shall pay over to the
department of taxation and finance, division of finance, all license
fees received by the division from those to whom licenses were
issued during the preceding month and all other moneys received
by the division during the preceding month. Such money shall
be paid into the state treasury to the credit of the general fund.
On or before the tenth day of each month the commissioner shall
make a verified and detailed report to the department of taxa-
tion and finance of all receipts of the division for the preceding
month.

§ 258-j. Construction, exceptions and limitations. The license
required by this article shall be in addition to any other license
required by this chapter or otherwise required by law. This
article shall apply to the city of New York, but shall not be con-
strued to conflict with, alter or repeal laws in force relating to the
board or department of health of the city of New York, nor the
sanitary code in force in such city or any amendments thereof
duly adopted, nor shall any provision of this article or any regula-
tions adopted thereunder, relating to matters of health, sanitation
or purity or wholesomeness of milk which is in conflict with the
sanitary code or the regulations of the board of health of the
department of health of the city of New York, apply to the city
of New York or to the production and transportation of milk for
said city. If any clause, sentence, paragraph or part of this article
shall for any reason be adjudged by any court of competent juris-
diction to be invalid, such judgment shall not affect, impair or
. invalidate the remainder thereof, but shall be confined in its opera-
tion to the clause, sentence, paragraph, or part thereof, directly
involved in the controversy in which such judgment *shall have
been rendered. No provision of this article shall apply or be
construed. to apply to foreign or interstate commerce, except inso-
far as the same may be effective pursuant to the United States
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constitution and to the laws of the United States enacted pur-
suant thereto. The transfer by this article to the division of milk
control of powers, duties and funections heretofore vested in the
milk control board or the commissioner shall be deemed to con-
stitute a continuation thereof and not a new authority, for the
purpose of succession to all’ rights, powers, duties and obliga-
tions, and neither such transfer nor the limitation of the
period originally designated for duration of the board shall
affect any action or proceeding pending at the time of such
transfer, and the right to commence an action or proceeding
by reason of acts done or rights acerued before such transfer.
Technical, legal and other assistants and employees in the service
of the milk control board at the time such transfer takes place
shall be transferred to the division, subJect to quahfymg examina-
tions to be conducted by the eivil service commission as soon as
convenient after transfer, and in the meantime they shall serve
without examination. The civil service commission shall designate,
upon advice of the commissioner the positions which it is not prae-
ticable to fill by competitive examination, including the director,
assistant director, counsel and assistant counsel. The rules and
orders of the milk control board in effect at the time of the transfer
shall remain in full force and effect until otherwise provided by
the commissioner.

§ 2. Such chapter is hereby amended by adding a new article,
to be article twenty-one-a, to read as follows:

ARTICLE 21-A
EMERGENCY MLk CoNTROL

Section 258-k. Legislative declaration.
258-1. Division; definitions; milk advisory committee.
258-m. Orders fixing prices and handling charges for milk.
258-n. Co-operative corporations.
258-0. Equalization of prices to producers.
258-p. Interstate and federal compacts.
258-q. Construction, exceptions and limitations,
258.r. Application of article; emergency period.

§ 258k, Legislative declaration. The legislature having
declared by chapter one hundred fifty-eight of the laws of nine-
teen hundred thirty-three that certain conditions exist relative to
the production, sale and distribution of milk and milk produets in
this state, endangering the public health and public welfare and
amounting to a public emergency in the milk industry of the state,
it is hereby declared that such emergency still exists and may
reasonably be expeeted to continue until April first, nineteen
hundred thirty-five.

§ 258-1. Division; definitions; milk advisory committee. 1.
The functions, powers and duties provided by this article shall be
exercised and performed by and through the division of milk eon-
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trol created by article twenty-one of this chapter, and the definitions
used in such article shall be applicable to this article also except
as the context otherwise indicates.

2. There shall be in the division a milk advisory committee,
which shall consist of not less than eleven nor more than fifteen
members. The commissioner shall appoint the members of the
committee, to serve until March thirty-first, nineteen hundred
thirty-five, as follows: At least one member and not more than
two members from a list of not less than five persons nominated
by each of the following organizations: Dairymen’s League Co-
operative Association, Ine.; Sheffield Producers Co-operative
Association, Ine.; Greater New York-New Jersey Milk Institute,
Ine.; Brooklyn and Queens Milk Dealers Association of New York
City; and New York State Milk Distributors, Ine. The commis-
sioner shall provide for the time when such nominations shall be
filed, and make any other provision which he deems necessary or
advisable with respect to the making or filing of such nominations
or filling a vacancy in such committee. The president of the New
York state agricultural society shall be a member of the committee.
The commissioner shall appoint some other person as a member of
such committee to represent the interests of producers not members
of either of the two producers’ co-operative associations specified.
The commissioner shall appoint the remaining members of the com-
mittee in such number, within the limits above specified, from such
persons as in his judgment shall best bring about such representa-
tion on the committee as a whole as will best protect the public
interest. The commissioner shall confer with the committee rela-
tive to the making, altering, revising or amending of any official
order under provisions of section two hundred fifty-eight-m, and
shall make no order under provisions of section two hundred fifty-
eight-o without the affirmative vote of a majority of the committee.
The commissioner shall call a meeting of and confer with the
committee when requested so to do by a majority of the members
of such committee with respect to making, altering, revising or
amending of any official order under provisions of section two hun-
dred fifty-eight-m and/or section two hundred fifty-eight-o. The
members of the committee shall receive no compensation for their
services, but shall be paid and receive traveling and other expenses
incurred in performance.of their duties.

§ 258-m. Orders fixing prices and handling charges for milk.
The commissioner shall investigate what are reasonable costs and
charges for producing, hauling, handling, processing and/or other
services performed in respect to milk, and what prices for milk in
the several localities and markets of the state, and under varying
conditions, will best protect the milk industry in the state and
insure a sufficient quantity of pure and wholesome milk to adults
and minors in the state, and be most in the public interest. The
commissioner shall take into consideration the balance between
production and consumption of milk, the costs of production and
distribution, and the purchasing power of the public.
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1. The commissioner, after making such investigations, may fix
by ofticial order:

(a) The minimum prices to be paid by milk dealers to pro-
ducers and others for milk in its various grades and uses. The
order of the commissioner with respeet to the minimum prices to
be paid to producers and others shall apply to the locality or zone
in which the milk is produced, the market or markets in which
milk so produced is sold, and may vary in different localities or
zones or markets according to varying uses and differing conditions.

‘When, in the judgment of the commissioner, it is necessary or
advisable, in order to promote a proper balance between the supply
of and the demand for milk, to fix a lesser price for milk which
is produced in excess of what is needed for fluid consumption, he
may establish a quantity or quota applicable to each producer, or
to certain classes of producers, or to producers producing for a
certain market or markets but no such quota shall be established
until pursuant to federal or state statutes, or by action of authori-
ties duly constituted and authorized thereunder, quotas are estab-
lished and made effective throughout all the states comprising the
New York milk shed, as that term is commonly understood in the
milk industry. For that purpose the commissioner may require
any milk dealer to supply necessary information about the quan-
tities of milk received from producers during a specified period
of time, and to determine a quota or quantity for each such pro-
ducer in accordance with rules to be adopted by the commissioner,
and subjeet to review and approval by him. The commissioner may
determine the prices to be received by producers for milk within
the quota and for milk in excess of it.

Each order fixing prices or handling charges may classify milk
by forms, classes, grades or uses as the commissioner may deem
advisable and may specify the minimum prices therefor.

It is declared to be the legislative intent that producers of milk
in this state who sell their milk to milk dealers for shipment into
or sale in another state where prices to producers are regulated
by a state board or other authority, with powers substantially
similar to those conferred by this article, shall receive the prices

"required to be paid for milk purchased from producers in such
other states under similar conditions, for similar purposes and
with proper allowance for transportation. It shall be unlaw-
ful for any milk dealer, except in any case where the commissioner
shall otherwise determine, to pay a producer for milk to be sold in
such other state a price lower than that required to be paid for
milk purchased from producers in such other state under similar
conditions and for similar purposes.

(b) The minimum and/or maximum wholesale or retail prices
to be charged for milk handled within the state for fluid consump-
sion and wheresoever produced, when sold by milk dealers to con-
sumers; by milk dealers to stores either for consumption on the
premises or resale to consumers; by stores to consumers except for
eonsumption on the premises where sold; by milk dealers to other
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milk dealers. A minimum wholesale or retail price to be charged
for milk shall not be fixed higher than is necessary to cover the
costs of ordinarily efficient and economical milk dealers, including
a reasonable return upon necessary investment. The fact that
some dealers selling milk not having a well advertised trade name
to stores in a city of more than one million inhabitants avail them-
selves of the privilege of making such sales at less than the mini-
mum price shall not require fixing of the price higher than would
otherwise be necessary.

(e¢) The amount of handling and/or processing charges to be
included in the price charged or paid by milk dealers for milk
involved in transactions between dealers. Such charges shall be
classified according to the services performed or paid for by the
dealer who sells the milk,

2. After the commissioner shall have fixed prices and/or hand-
ling charges to be charged or paid for milk in any form included
in the definition of milk as used in this article whether by class,
grade or use, it shall be unlawful for a milk dealer to sell or buy
or offer to sell or buy milk at any price less or more than such
price or prices as shall be applicable to the particular transaction,
and no method or device shall be lawful whereby milk is bought
or sold or offered to be bought or sold at a price less or more than
such price, or prices as shall be applicable to the particular trans-
action, whether by a discount or rebate, or free service, or adver-
tising allowance, or a combined price for such milk together with
another commodity or commodities, or service or services, which
is less or more than the aggregate of the prices for the milk and
the price or prices for such other ecommodity or commodities, or
service or services, when sold or offered for sale separately or
otherwise,

3. The commissioner may upon his own motion or upon applica-
tion from time to time, alter, revise or amend an official order
theretofore made with respect to the prices and/or handling charges
to be charged or paid for milk. Before making, revising or amend-
ing any order fixing the prices and/or handling charges to be
charged or paid for milk, the commissioner shall give a hearing
thereon to all parties interested upon reasonable notice to such
interested parties and to the publie of such hearing in such news-
paper or newspapers as in the judgment of the commissioner shall
afford sufficient notice and publicity. Such order of the commis-
sioner may be reviewed by certiorari at the instance of any
aggrieved person appearing of record at the hearing either in per-
son or by personal rep.:sentative and opposing the making of
the order.

4. Tt is the ‘intent of the legislature that the instant, when-
ever that may be, that the handling within the state by a milk
dealer of milk produced outside of the state becomes a subject
of regulation by the state, in the exercise of its police powers,
the restrictions set forth in this article respecting such milk
so produced shall apply and the powers conferred by this
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article shall attach. After any such milk so produced shall
have come to rest within the state, any sale, within the state
by a licensed milk dealer or a milk dealer required by this
article to be licensed, of any such milk purchased from the
producer at a price lower than that required to be paid for
milk produced within the state purchased under similar con-
- ditions, shall be unlawful.

§ 258-n. Co-operative corporations. It is the intent of the
legislature that no provision of this article shall prevent, and
no provision contained therein shall be deemed or construed
to prevent a co-operative corporation, organized or operated under
or subject to the provisions of chapter seventy-sevemn of the con-
solidated laws and engaged in making collective sales or marketing
of milk for the producers thereof, from blending the net proceeds
of all its sales in various classes and whether in fluid form or
as manufactured products, both within and without the state,
and paying its producers such blended price, with such dedue-
tions and/or differentials as may be authorized under contract
between such corporation and its producers, or from making
collective sales of the milk of its members and/or other producers
represented by it, at a blended price based upon sales thereof
in the various classes, and whether in fluid form or as manu-
factured products, both within and without the state, and which
price is to be paid either directly to the producers or to the
co-operative corporation. Nothing herein contained shall prevent
any milk dealer from contracting for his milk with such
co-operative corporation in such manner, but all such contracts
shall be upon the basis of the prices and handling charges fixed
by the commissioner, with the result that the net price received for
milk by the co-operative corporation shall be commensurate with
such prices and handling charges; and further provided that no
milk dealer shall receive from a co-operative corporation directly
or indirectly any discounts, rebates or compensation through
rentals or otherwise for the purpose or with the effect of reducing
the net cost to the dealer for milk purchased by or through a
co-operative corporation. Also that no provision of this article
shall be deemed or construed to affect the contracts of such a
co-operative corporation with its producers nor to affect or abridge
the rights and powers of such a corporation conferred by the
provisions of chapter seventy-seven of the consolidated laws or
any of its operations thereunder, except as in this article otherwise
provided.

§ 258-0. Equalization of prices to producers. 1. It is hereby
declared to be the legislative intent that in so far as lawful and
practicable all producers shall receive the same price for milk
subject only to reasonable differences for quality and location,
and for production in  accordance with quotas as provided in
section two hundred fifty-eight-m of this article, and subject to
gains or losses, deductions or extra payments reflected in blended
prices paid by a co-operative corporation to its producers as
provided in section two hundred fifty-eight-n of this article.
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2. In order to effect such equalization of prices to producers,
the commissioner may determine as soon as practicable after the
end of each month, from reports submitted by milk dealers,
an equalized base price for milk sold by producers during that
month, and the adjustments to be made for quality and location
and for production in acecordance with quotas. Such equalized
base prices and adjustments may be determined for all milk
sold by producers or may be determined separately for milk
sold by producers in any locality or zone or market as deter-
mined by the commissioner. The commissioner may, by official
order, require milk dealers who purchase milk from producers
in the locality or zone or market affected thereby to pay for
such milk in accordance with such equalized base prices and
adjustments.

3. After an official order has been issued, requiring milk dealers
to pay producers in aceordance with an equalized base price, the
commissioner shall maintain for each milk dealer affected by such
order an adjustment account which shall be:

(a) Debited with the value of milk purchased by such milk
dealer during the calendar month, computed on the basis of
minimum prices fixed pursuant to this article.

(b) Credited with the value of milk purchased by such milk
dealer during the calendar month, computed on the basis of the
equalized base price and adjustments fixed pursuant to this article.

4, The commissioner may, by official order, fix the time and
manner of settlement of balances on adjustment accounts and each
milk dealer shall pay to or receive from the fiscal agent, as the
case may be, the amount of such balance as so fixed. The com-
missioner may require that any milk dealer or milk dealers give
a surety bond or other security conditioned to secure prompt
payment to the fiscal agent, and the giving of such bond or seeur-
ity shall be subject to the provisions of article twenty-one of this
chapter. The commissioner may designate one or more trust com-
panies to act as fiseal agents for handling such balances, and fix
their compensation therefor. Payments made to the fiscal agents
on account of such balances shall not be deemed to be included
within the provisions of section two hundred fifty-eight-i of this
chapter and shall not be deemed to be state funds. Whenever
there is a balance on hand from any source in excess of any adjust-
ments to be made to milk dealers, the commissioner may, by official
order, provide for distribution of such balance or any part thereof
in an equitable manner to the producers eoncerned.

The provisions of this section shall not become operative, how-
ever, until pursuant to federal or state statutes, or by action of
authorities duly ‘constituted and authorized thereunder, prices to
producers are so equalized and made effective throughout all the
states comprising the New York milk shed, as that term is com-
monly understood in the milk industry.

§ 258-p. Interstate and federal compacts. The commissioner
is hereby authorized to confer with legally eonstituted authorities
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of other states and of the United States with respect to & uniform
milk contro]l within the states and/or as between states, and may
exercise his powers hereunder to effect such uniform milk control.

§ 258-q. Construction, exceptions and limitations. This article
shall apply to the city of New York, but shall not be construed
to conflict with, alter or repeal laws in force relating to the board or
department of health of the city of New York, nor the sanitary
code in force in such city or any amendments thereof duly adopted,
nor shall any provisions of this article or any regulations adopted
thereunder, relating to matters of health, sanitation or purity
or wholesomeness of milk which is in conflict with the sanitary
code or the regulations of the board of health or the department
of health of the city of New York, apply to the city of New York
or to the production and transportation of milk for said city. If
any clause, sentence, paragraph or part of this article shall, for
any reason, be adjudged by any court of competent jurisdiction
to be invalid, such judgment shall not affect, impair or invalidate
the remainder thereof, but shall be confined in its operation to
the clause, sentence, paragraph or part thereof, directly involved
in the controversy in which such judgment shall have been ren-
dered. No provision of this article shall apply or be construed
to apply to foreign or interstate commerce, except insofar as the
same may be effective pursuant to the United States constitution
and to the laws of the United States enacted pursuant thereto.
This article shall not apply to milk sold to the federal government
nor shall it prevent the buying of milk by the state or any
municipality upon bids. It shall not be unlawful for any milk
dealer who since April tenth, nineteen hundred thirty-three has
been engaged continuously in the business of purchasing and
handling milk not having a well advertised trade name in a city
of more than one million inhabitants to sell fluid milk in bottles
to stores in such ecity at a price not more than one cent per
quart below the price of such milk sold to stores under a well
advertised trade name, and such lower price shall also apply on
sales from stores to consumers; provided that in no event shall the
price of such milk not having a well advertised trade name, be more
than one cent per quart below the minimum price fixed for such
sales to stores in such a city.

§ 258-r. Application of article; emergency period. The pro-
visions of this article shall apply during the emergency period as
defined by this section. ‘‘Emergency period’’ means the period
between the time this article takes effect and April first, nineteen
hundred thirty-five. Any action or proceeding pending on April
first, nineteen hundred thirty-five, and any right of action or cause
of prosecution then accrued or existent arising out of this article
or any violation of it may be prosecuted to final determination,
and for such purposes the provisions of this article shall be deemed
to be in full force and effect.

§ 3. The sum of two hundred and fifty thousand dollars
($250,000), or so much thereof as may be necessary, is hereby
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appropriated to the department of agriculture and markets from
any moneys in the state treasury not otherwise appropriated to
pay the expenses of the department in carrying out the provisions
of articles twenty-one and twenty-one-a of the agriculture and
markets law, as added by this act, payable on the audit and war-
rant of the comptroller in the manner provided by law. The
moneys hereby appropriated shall be in addition to any other
moneys appropriated to the department of agrieulture and markets.

§ 4. This act shall take effect April first, nineteen hundred
thirty-four.

StaTE oF NEW YORE, .
Department of State. { 29°

I have compared the preceding with the original law on file in this office, and
do hereby eertify that the same is a correct transeript therefrom and of the

whole of said original law.
EDWARD J. FLYNN
Secretary of State



Nos. 604 605

LAWS OF NEW YORK.— By Authority

CHAPTER 158

AN ACT to amend the agriculture and markets law, in relation to milk eon-
trol during the existing emergency, creating the milk control board and
defining its jurisdiction, powers and duties

Became a law April 10, 1933, with the approval of the Governor. Passed,
on message of necessity, three-fifths being present

The People of the State of New York, represented in Senate and Assembly,
do enact as follows: . ,

Section 1. Article twenty-five of chapter forty-eight of the laws
of nineteen hundred twenty-two, re-entitled by chapter two hun-
dred and seven of the laws of nineteen hundred twenty-seven, ‘‘An
act in relation to agriculture and markets, constituting chapter
sixty-nine of the consolidated laws,’’ comprising sections two hun-
dred and ninety-two to two hundred and ninety-seven, both inclu-
sive, is hereby renumbered article twenty-six, and such sections
are hereby renumbered sections three hundred and fifty to three
hundred and fifty-five, respectively, and such chapter is hereby
amended by adding a new article, to be article twenty-five, to read
as follows: '

ARTICLE 25

Mk CoNTROL

Section 300. Legislative finding; statement of policy.
301. Definitions. )
302. Milk control board.
303. General powers.
304. Rules and orders.
305. Investigation.*
306. Entry and inspection.
307. Violations; remedies.
308. Licenses to milk dealers; suspension; revoeation;
review.
309. Records.
310. Reports.
311. Report of receipts.
312. Order fixing price of milk,
313. Legislative intent. ‘
314. Interstate and federal compacts.
315. Reports to-governor and legislature.
316. Partial invalidity.
317. Construction, exceptions and limitations,
318. Saving clause.
319. Duration of board.

§ 300. Legislative finding; statement of policy. This article is
enacted in the exercise of the police power of the state, and its pur-
poses generally are to protect the public health and public welfare.
It is hereby declared that unhealthful, unfair, unjust, destruetive,

* 8o in original. [Does not conform to section heading.}
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demoralizing and uneconomic trade practices have been and are
now carried on in the production, sale and distribution of milk and
milk produets in this state, whereby the dairy industry in the state
and the constant supply of pure milk to inhabitants of the state are
imperiled. That such conditions constitute a menace to the health,
welfare and reasonable comfort of the inhabitants of the state.
That in order to protect the well-being of our citizens and promote
the public welfare, and in order to preserve the strength and vigor
of the race, the production, transportation, manufacture, storage,
distribution and sale of milk in the state of New York is hereby
declared to be a business affecting the public health and interest.
That the production and distribution of milk is a paramount indus-
try upon which the prosperity of the state in large measure depends.
That the present acute economic emergency, being in part the
consequence of a severe and inereasing disparity between the
prices of milk and other commodities, which disparity has largely
destroyed the purchasing power of milk producers for industrial
products, has broken down the orderly production and marketing
of milk and has seriously impaired the agricultural assets support-
ing the credit structure of the state and its local governmental
subdivisions. That the danger to the public health and welfare is
immediate and impending, the necessity urgent and such as will
not admit of delay in publie supervision and control in accord with
proper standards of production, sanitation and marketing. The
foregoing statements of fact, policy and application of this article
are hereby declared as a matter of legislative determination.

§ 301, Definitions. As used in this article, unless otherwise
expressly stated, or unless the context or subject matter otherwise
requires:

‘‘Commissioner’’ means the commissioner of agriculture and
markets.

‘‘Board’’ means the temporary state agency created by this
article, to be known as the ‘‘Milk econtrol board.’’

“‘Director’’ means the director of the milk control board.

‘‘Person’’ means any person, firm, eorporation or association.

“‘Milk dealer’’ means any person who purchases or handles
milk within the state, for sale in this state, or sells milk within
the state except when consumed on the premises where sold. Each
corporation which if a natural person would be a milk dealer within
the meaning of this article, and any subsidiary of such corporation,
shall be deemed a milk dealer within the meaning of this definition.
A producer who delivers milk only to a milk dealer shall not
be deemed a milk dealer.

‘‘Market’’ means any ecity, town or village of the state, or two
or more cities and/or towns and/or villages and surrounding terri-
tory designated by the board as a natural marketing area.

“‘Licensee’’ means a licensed milk dealer.

“‘Milk”’ means liquid milk and/or cream fresh, sour or storage;
and/or condensed or concentrated whole milk, except when con-
tained in hermeticaliy sealed cans. In each instance where quan-



tity is referred to the intent is to include its whole milk equivalent.

‘‘Producer’’ means a person producing milk within the state of
New York. ’

‘“‘Consumer’’ means any person other than a milk dealer who
purchases milk for fluid consumption.

‘‘Store’’ means a grocery store, hotel, restaurant, soda foun-
tain, dairy products store and similar mercantile establishment.

§ 302. Milk control board. There shall be in the department of
agriculture and markets a milk control board, to consist of the
commissioner of agriculture and markets, the commissioner of
health, and the director of the milk control board. The commis-
gioner of agriculture and markets and the commissioner of health
shall receive no additional compensation for services rendered pur-
suant to this article, but shall be allowed their actual and necessary
expenses incurred in the performance of their duties under this
article. The director shall be appointed by the governor and serve
during his pleasure. The director shall receive a compensation to
be fixed by the governor within the amount available by appro-
priation. Technical, legal and other services for such board shall
be performed, so far as practicable, by forces or officers in the
department of agriculture and markets and by forces or officers in
the department of health, without additional compensation, but
the commissioner may appoint and at pleasure remove such addi-
tional technical, legal and other assistants and employees as may
be necessary to carry out the provisions of this article, preseribe
their powers and duties, and fix their compensation within the
amount available by appropriation. The director and the addi-
tional technical, legal and other assistants and employees appointed
by the board, shall be exempt from civil service examination and
the provisions of the ecivil service law and rules. The commissioner
of agriculture and markets shall be the administrative head of the
board. Each member of the board shall execute and file with the
comptroller a bond conditioned for the safe-keeping and lawful
application of moneys coming to the board and under his control
in such amount as may be approved by the head of the department
of taxation and finance. The commissioner shall, subject to the
limitations of this article and of law, enforce the provisions of this
article, but no official act shall be taken, rule or regulation promul-
gated, or official order made or enforced, with respect to the provi-
sions of this article, without the approval of a majority of the
members of the board. The commissioner of agriculture and mar-
kets may by official order filed in the office of the department of
agriculture and markets designate a deputy, assistant or other sub-
ordinate in the department of agriculture and markets, to perform
the duties of the commissioner, and the commissioner of health by
official order filed in the office of the department of health may
designate a deputy, assistant or other subordinate in the depart-
ment of health to perform the duties of the commissioner of health
under this article. The person, if any, designated pursuant to this
section, shall have the powers and be suhjeet to the duties and
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responsibilities of the officer appointing him. Such designation
shall be deemed temporary only and shall not affect the civil service
or retirement rights of the person designated. The persons so desig-
nated shall not receive any additional compensation for the serv-
ices performed, but shall be allowed their actual and necessary
traveling and other expenses incurred in the performance of their
duties under this article. The prinecipal office of the board shall
be in the eity of Albany, in rooms assigned by the superintendent
of public buildings, but offices in other localities may be main-
tained by the board.

§ 303. General powers. The board is hereby declared to be the
instrumentality of the state for the purpose of attaining the ends
recited in the legislative finding, statement of policy and applica-
tion of artiele, and is hereby vested with power:

(a) To supervise and regulate the entire milk industry of New
York state, including the production, transportation, manufacture,
storage, distribution, delivery and sale of milk and milk produects
in the state of New York; provided, however, that nothing con-
tained in this article shall be construed to abrogate or affect the
status, force or operation of any provision of the public health
law, the public service law, the state sanitary code or any local
health ordinance or regulation.

(b) To investigate as the emergency permits and regulate as the
emergency requires all matters pertaining to the produection,
manufacture, storage, transportation, disposal, distribution and
sale of milk and milk produects in the state of New York. The
board shall have the power to subpoena milk dealers, their records,
books and accounts, and any other person from whom such informa-
tion may be desired to earry out the purpose and intent of this
article and may issue commissions to take depositions of witnesses
absent from the state. Any member of the board or designated
employee may sign and issue subpoenas and may administer oaths
to witnesses. The provisions of the civil practice act in relation
to enforcing obedience to a subpoena lawfully issued by a judge,
arbitrator, referee, or other person, or a board or committee, in a
matter not arising in an action in a court of record shall apply to
a subpoena issued by the board as authorized in this section.

‘(¢) The board may act as mediator and arbitrator in any con-
troversy or issue that may arise among or between milk producers
and milk dealers as between themselves or that may arise between
them as groups.

(d) The operation and effect of any provision of this article
conferring a general power upon the board shall not be impaired
or qualified by the granting to the board by this article of a specific
POWEr or powers.

§ 304. Rules and orders. The board may adopt and enforce
all rules and all orders necessary to carry out the provisions of this
article. Every rule or order of the board shall be posted for public
inspection in the main office of the board and a certified copy filed
in the office of the department of state. An order applying only to
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8 person or persons named therein shall be served on the person
or persons affected. An order herein required to be served shall
be served by personal delivery of a certified copy, or by mailing
a certified copy in a sealed envelope with postage prepaid to each
person affected thereby, or, in the case of a corporation, to any
officer or agent of the corporation upon whom a summons may be
served in accordance with the provisions of the civil practice act.
The posting in the main office of the board of any rule, and of
any order not herein required to be served, and such filing in the
office of the department of state, shall constitute due and sufficient
notice to all persons affected by such rule or order. A rule of the
board when duly posted and filed as provided in this section shall
have the force and effect of law. The provisions of this section
as to service of orders shall not apply to orders fixing prices of milk
as to which provision is made in section three hundred twelve of
this article.

§ 305. Investigations, The practice and procedure under this
article with respect to any investigation by the board authorized
by this article, except as otherwise expressly provided by this arti-
cle, shall be in accordance with the provisions of article three of
- this chapter and all of the provisions of such article not incon-
sistent with the provisions of this article shall apply to such
investigation. ;

§ 306. Entry and inspection. Any member of the board or
employee designated for the purpose, shall have access to and may
enter at all reasonable hours all places where milk is being stored,
bottled or manufactured into food products. Any member of the
board or designated employee also shall have power to inspect all
books, papers, records or documents in any place within the state
for the purpose of ascertaining facts to enable the board to admin-
ister this article.

§ 307. Violations; remedies. A violation of any provision of
this article or of any rule or order of the board lawfully made,
except as otherwise expressly provided by this article, shall be a
misdemeanor punishable by a fine not execeding one hundred dol-
lars, or by imprisonment not exceeding one year, or both, and
each day during which such violation shall continue shall be
deemed a separate violation. The board may institute such action
at law or in equity as may appear necessary to enforce compliance
with any provision of this article or to enforce compliance with
any rule or order of the board made pursuant to the provisions of
this article, and in addition to any other remedy may apply to
the supreme court in the third judicial distriet, for relief bv
injunction, if necessary, to protect the public interest, without
being eompelled to allege or prove that an adequate remedy at
law does not exist.

§ 308. Licenses to milk dealers; suspension; revocation; review.
1. No milk dealer, as defined ip this artiele, shall buy milk from
producers or others for sale within this state, or sell or distribute
milk therein uniess such dealer be duly licensed as provided in
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this section, and it shall be unlawful for a milk dealer to buy
milk from or sell milk to a milk dealer who is unlicensed, 'or, in
any way deal in or handle milk which he has reason to believe has
previously been dealt in or handled in violation of the provisions
of this article. The board may by official order exempt from the
license requirements provided by this article, milk dealers who
purchase or handle milk in a total quantity not exceeding three
thousand pounds in any month, and/or milk dealers selling milk
In any quantity in markets of one thousand population or less.
The board may by official order exempt stores from the license
requirements provided by this article where no milk is delivered
therefrom to consumers by vehicle.

2. An application for a license to operate as a milk dealer shall
be made within thirty days after this article takes effect for the
license period commencing May first, nineteen hundred thirty-three
and ending March thirty-first following, by mail or otherwise, to
the board upon blanks prepared under authority of the board.
The applicant shall state the nature of the business to be
conducted, the full name of the person applying for the license,
and if the applicant be a firm or association, the full name of
each member, and if a corporation the names and addresses of
all officers and directors, and the city, town or village and the
street number, if any, at which the business is to be conducted;
facts showing that the applicant has adequate technical personnel,
adequate technical and physical facilities to properly conduct the
business of receiving and handling milk; that he has complied with
all rules and orders of the board filed or served as required in this
article, and such other facts with respect to the license as may
be required by the board pursuant to this article. Such applica-
tion shall be accompanied by the license fee required to be paid
by this section. A license shall be granted to the applicant by the
board, subject to the provisions of this article.

-3. The board may decline to grant a license or may suspend or
revoke a license already granted upon due notice and opportunity
of hearing to the applicant or licensee, when satisfied of the exist-
ence of any of the following:

(a) That a milk dealer has rejected, without reasonable cause,
any milk purchased from a producer or has rejected without rea-
sonable cause or reasonable advance notice, milk delivered by or
on behalf of a producer in ordinary continuance of a previous
course of dealing, except where contract has been lawfully
terminated.

(b) That the milk dealer has failed to account and make pay-
ment without reasonable cause, for any milk purchased from a
producer.

(e) That the milk dealer has committed any act injurious to the
public health, public welfare, or to trade or commerce in demoral-
ization of the price structure of pure milk to such an extent as
to interfere with an ample supply thereof for the inhabitants of
the state affected by this article which is hereby declared to be
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injurious to the public health, public welfare and to trade and
commerce and evidence of a course of conduct on the part of the
licensee tending to such demoralization shall be construed to be
prima facie evidence of a violation of this section.

(d) Where the milk dealer has made a general assignment for
the benefit of creditors or has been adjudged a bankrupt or where
a money judgment has been secured against him, upon which an
execution has been returned wholly or partly unsatisfied.

(e) Where the milk dealer has continued in a course of dealing
of such a nature as to satisfy the board of his inability or unwill-
ingness properly to conduct the business of receiving or selling
milk

(f) Where the milk dealer has been a party to a combination to
fix prices, contrary to law. A co-operative association of dairymen
organized under or operated pursuant to the provisions of chapter
seventy-seven of the consolidated laws and engaged in making
collective sales or marketing for its members or shareholders of
dairy products produced by its members or shareholders shall not
be deemed or construed to be a conspiracy or combination in
restraint of trade or an illegal monoply* nor shall the contracts,
agreements, arrangements or combinations heretofore or hereafter
made by such association, or the members, officers or directors
thereof, in making such collective sales and marketing and pre-
scribing the terms and conditions thereof, be deemed or con-
strued to be conspiracies or to be injurious to public welfare, trade
or commerce, if otherwise authorized by such chapter or law.

(g) Where the milk dealer has continued in a course of dealing
of such nature as to satisfy the board of an intent to deceive or
defraud producers or consumers.

(h) Where there has been a failure either to keep records or to
furnish the statements or information required by the board.

(i) Where it is shown that any statement upon which the
license was issued is or was false or misleading in any particular.

(j) Where the applicant is a partnership or corporation and any
individual holding any position or interest or power of control
therein has previously been responsible in whole or in part for any
act on account of which a license may be denied, suspended or
revoked, pursuant to the provisions of this article.

(k) Where the licensee has violated any of the provisions of this
article.

4. A milk dealer receiving during any of the twelve calendar
months immediately preceding the period for which the license is
issued, a daily average total quantity of milk not exceeding four
thousand pounds, shall pay a license fee of twenty-five dollars;
a milk dealer receiving a daily average total quantity of milk
of more than four thousand pounds and not exceeding twenty
thousand pounds, shall pay a license fee of seventy-five dollars;
a milk dealer receiving a daily average total quantity of milk of
more than twenty thousand pounds and not exceeding one hun-
dred thousand pounds, shall pay a license fee of two hundred and

* So im original. [Word misspelled.]
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fifty dollars; a milk dealer receiving a daily average total
quantity of milk of more than one hundred thousand pounds, and
not exceeding five hundred thousand pounds, shall pay a license
fee of seven hundred fifty dollars; a milk dealer receiving a daily
average total quantity of milk of more than five hundred thousand
pounds, and not exceeding one million pounds, shall pay a license
fee of twenty-five hundred dollars; a milk dealer receiving a daily
average total quantity of milk of more than one million pounds,
shall pay a license fee of five thousand dollars. Milk dealers who
have not previously engaged in such business during such prior year
shall pay suck minimum license fee and in addition thereto, at such
time or times as the board may fix, pay an additional sum based
upon the daily average total quantity of milk received by such deal-
ers during the license period as fixed by this article. It is not the
intent that milk utilized or sold in the form of manufactured prod-
ucts shall be included in the determination of the amount of license
fee, but the fluid milk equivalent of cream, and/or condensed or
concentrated milk, except when sold in hermetically sealed ecans,
ghall be included in such determination. Sales by a milk dealer of
milk outside of the state not involving the receipt or handling or
distribution within the state shall not be included in the determi-
nation of the license fee.

5. The board may classify licenses and may issue licenses to milk
dealers to store, manufacture or sell milk limited to a partieular
city or village or to a particular market or markets in the state.

6. The official order of the board, in refusing to issue a license,
or in suspending or revoking a license, may be reviewed by cer-
tiorari in the manner provided by the civil practice act.

§ 309. Records. The board may require licensees to keep the
following records:

(a) A record of all milk received, detailed as to location, and as
to names and addresses of suppliers, with butter fat test, prices
paid, deductions or charges made.

(b) A record of all milk sold classified as to grade, location and
market outlet and size and style of container, with prices and
amounts received therefor. '

(e) A record of quantities and prices of milk sold.

(d) A record of the quantity of each milk product manufactured
and quantity of milk and/or cream used in the manufacture of each
product. Also the quantity and value of milk produects sold.

(e) A record of wastage or loss of milk or butter fat. )

(£) A record of the items of the spread or handling expense and
profit or loss, represented by the difference between the price paid
and the price received for all milk.

(g) A record of all other transactions affecting the assets, lia-
bilities, or net worth of the licensee.

(h) Such other records, and information as the board may deem
necessary for the proper enforcement of this article,



§ 310. Reports. REach licensee shall, from time to time, as
required by rule or order of the board, make and file a verified
report on forms preseribed by the board of all matters on account
of which a record is required to be kept, together with such other
information or facts as may be pertinent and material within the
scope of the purpose and intent of this article. Such report shall
cover a period of time specified in the order.

§ 311. Report of receipts. On or before the tenth day of each
month, the board shall pay over to the department of taxation and
finance, division of finance, all receipts of the board on account of
license fees and other moneys received by the board during the pre-
ceding month. Such moneys shall be paid into the state treasury,
to the credit of the general fund. On or before the tenth day of
each month the board shall make a verified and detailed report to
the department of taxation and finance of all receipts of the board
for the preceding month.

§ 312. Order fixing price of milk. (a) The board shall ascertain
by such investigations and proofs as the emergency permits, what
prices for milk in the several localities and markets of the state,
and under varying conditions, will best protect the milk industry
in the state and insure a sufficient quantity of pure and wholesome
milk to adults and minors in the state, having special regard to the
health and welfare of children, and be most in the public interest.
The board shall take into consideration all conditions affecting the
milk industry ineluding the amount necessary to yield a reasonable
return to the producer and to the milk dealer. }

{b) The board after making such investigation shall fix by
official order the minimum wholesale and retail prices and may
fix by official order the maximum wholesale and retail prices to be
charged for milk handled within the state for fluid consumption,
and wheresoever produced, including the following classes:

1. By milk dealers to consumers.

2. By milk dealers to stores either for consumption on the
premises or resale to consumers.

3. By stores to consumers except for consumption on the premises
where sold. :

4. When, pursuant to statute, regulations adopted thereunder,
or ordinance, various grades of milk are specified, the board shall
fix the minimum price and may fix the maximum price applicable
to each in each of the foregoing classes. Orders fixing minimum
and maximum prices may vary in different markets and shall desig-
nate the markets to which applicable.

(e) It is the intent of the legislature that the public emergency
requires that the benefits of any increase of prices received by milk
dealers by virtue of the minimum price provisions of this section
shall be given to producers. To that end, if the board after investi-
gation made either upon its own initiative or upon complaint of a
representative group of producers supplying a particular dealer
shall determine that such milk dealer purchasing milk from pro-
ducers or from or through a cooperative corporation of producers
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organized under or subject to the provisions of chapter seventy-
seven of the consolidated laws, in making such purchases has’
failed to give fair and reasonable effect to such intent, the board
shall, upon due notice and after a hearing suspend or revoke the
license of the milk dealer so offending and in addition thereto, a
violation of this subdivision shall render such offending milk dealer
subject to the provisions of section three hundred seven of this
article.

(d) The board after making such investigation either on its
own initiative or on complaint of a representative group of pro-
ducers supplying a-particular dealer or a particular market may
fix by official order the minimum prices to be paid by milk dealers
to producers and others for milk of the various forms included
within the definition of milk as used in this article and its various
grades and uses. The order of the board with respect to the mini-
mum prices to be paid to the producers and others shall apply to
the locality or zone in which the milk is produced, the market or
markets in which the milk so produced is sold and may vary in
different localities or markets according to varying uses and differ-
ing conditions. Each such order may classify such milk by forms,
classes, grades or uses as the board may deem advisable and may
specify the minimum prices therefor.

(e) After the board shall have fixed prices to be charged
or paid for milk in any form included in the definition of milk
as used in this article whether by class, grade or use, it shall be
unlawful for a milk dealer to sell or buy or offer to sell or buy
milk at any price less or more than such price or prices as shall be
applicable to the particular transaction, and no method or device
shall be lawful whereby milk is bought or sold or offered to be
bought or sold at a price less or more than such price, or prices
as shall be applicable to the particular transaction, whether by any
discount, or rebate, or free service, or advertising allowance, or a
combined price for such milk together with another commodity or
commodities, or service or services, which is less or more than the
aggregate of the prices for the milk and the price or prices for such
other commodity or commodities, or service or services, when sold
or offered for sale separately or otherwise, except as provided in
subdivision ¢ of section three hundred and seventeen of this article.

(f) The board may upon its own motion or upon application
from time to time alter, revise or amend an official order thereto-
fore made with respect to the prices to be charged or paid
for milk. After making such investigation and before making,
revising or amending any order fixing the price to be charged
or paid for milk, the board shall give a hearing thereon to
all parties interested upon reasonable notice to such interested
parties and to the public of such hearing im such newspaper or
newspapers as in the judgment of the board shall afford sufficient
notice and publicity. Such order of the board may be reviewed
by certiorari order at the instance of any aggrieved person appear-
ing of record at the hearing either in person or by personal repre-
sentative and opposing the making of the order.
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(g) It is the intent of the legislature that the instant, whenever
that may be, that the handling within the state by a milk dealer of
milk produced outside of the state becomes a subject of regulation
by the state, in the exercise of its police powers, the restrictions
set forth in this article respecting such milk so produced shall
apply and the powers conferred by this article on the board shall
attach. After any such milk so produced shall have come to rest
within the state, any sale, within the state by a licensed milk dealer
or a milk dealer required by this article to be licensed, of any such
milk purchased from the producer at a price lower than that
required to be paid for milk produced within the state purchased
under similar conditions, shall be unlawful.

§ 313. Legislative intent. It is the intent of the legislature that
no provision of this article shall prevent, and no provision con-
tained therein shall be deemed or construed to prevent a coopera-
tive corporation, organized or operated under or subject to the pro-
visions of chapter seventy-seven of the consolidated laws and -
engaged in making collective sales or marketing of milk for the
producers thereof, from blending the net proceeds of all its sales
in various classes and whether in fluid form or as manufactured
produets, both within and without the state, and paying its pro-
ducers such blended price, with such deductions and/or differentials
as may be authorized under contract between such corporation and
its producers, or from making collective sales of the milk of its
members and/or other producers represented by it, at a blended
price based upon sales thereof in the various classes, and whether
in fluid form or as manufactured products, both within and with-
out the state, and which price is to be paid either directly to the
producers or to the cooperative corporation. Nothing herein con-
tained shall prevent any milk dealer from contracting for his milk
with such cooperative corporation upon such basis. Also that no
provision of this article shall be deemed or construed to affect the
contracts of such a cooperative corporation with its producers nor
to affect or abridge the rights and powers of such a corporation
conferred by the provisions of such chapter or any of its operations
thereunder, except as in this article otherwise provided.

'§ 314. Interstate and federal compacts. The board is hereby
vested witk authority to confer with legally constituted authorities
of other states and of the United States, with respect to a uniform
milk control within the states and/or as between states, and may
enter into a compact or compacts for such uniform milk control,
subject to such federal approval as may be required by law.

§ 315. Reports to governor and legislature. The board shall,
when requested, make reports of its proceedings to the governor
and to the chairman of the finance committee of the senate and
the chairman of the ways and means committee of the assembly.

§ 316. Partial invalidity, If any clause, sentence, paragraph
or part of this article shall for any reason be adjudged by any
court of competent jurisdietion to be invalid, such judgment
shall not affect, impair or invalidate the remainder thereof, but
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shall be confined in its operation to the clause, sentence, paragraph
or part thereof, directly involved in the controversy in which
such judgment shall have been rendered.

§.317. Comstruction, exceptions and limitations. (a) The licenses
required by this article shall be in addition to any other license
required by this chapter or otherwise required by law, and this
article shall apply to the city of New York, but shall not be con-
strued to conflict, alter or repeal laws now in force relating to the
board or department of health of the eity of New York, nor the
sanitary code now in force in such city or any amendments
thereof duly adopted, nor shall any provisions of this article or
any regulations adopted thereunder, relating to matters of health,
sanitation or purity or wholesomeness of milk which is in conflict
with the sanitary code or the regulations of the board of health of
the department of health of the city of New York, apply to the
city of New York or to the production and transportation of milk
for said city. ‘

(b) This article shall not apply to certified milk, nor to milk sold
to the state or any muniecipality or to the federal government upon
bids.

(e) It shall not be unlawful for any milk dealer who, at the
time this act shall take effeet, is engaged in the business of purchas-
ing and handling milk not having a well advertised trade name in
a city of more than one million inhabitants, to sell fluid milk in
bottles to stores in such city at a price not more than one cent per
quart below the price of such milk sold to stores under a well
advertised trade name; provided that in no event shall the price
of such milk not having a well advertised trade name, be more
than one cent per quart below the minimum price fixed by the
board for such sales to stores in such a city.

§ 318. Saving clause. No provision of this article shall apply
or be construed to apply to foreign or interstate commerce, except
in so far as the same may be effective pursuant to the United
States constitution and to the laws of the United States enacted
pursuant thereto.

§ 319. Duration of board. The board shall continue with all
the powers and be subject to all the duties and responsibilities
preseribed by this artiele until Mareh thirty-first, nineteen hundred
thirty-four, at which time the board shall be deemed abolished and
the powers, duties and jurisdietion eonferred or imposed upon the
board by this article shall terminate. All books, papers, records
and documents in the possession of the board when terminated
shall be delivered to the department of agriculture and markets.

§ 2. This act shall take effect immediately.
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