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IN THE 

ctourt of tbt ltnittb 6tate' 
OcTOBER TERM, 1934 

No. 667. 

S'A.MUEL F. RATHBUN, as Executor of the Estate of 
WILLIAM E. HuMPHREY, Deceased, 

vs. 
THE uNITED STATES. 

On Certificate from the Court of Claims. 

BRIEF FOR SAMUEL F. RATHBUN, EXECUTOR. 

OPINION ·OF T'HE COURT BELOW. 
No opinion was delivered by the court below. The ques-

tions c.erti:fi.ed to this court appear at pages 15 and 16 of 
the Record (hereinafter referred to as R). 

GROUNDS FOR JURISDICTION. 
The questions here presented were certified to this Court 

by the Court of Claims in accordance with the provisions 
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of the Act of February 13, 1925, c. 22.9, 43 Stat. 939, 28 
U.S. C. A. Sec. 288, which provides in part as follows: 

'' (a) In any case in the of Claims, including 
those begun under section 287 of this title, that court 
at any time may certify to the Supreme Court any defi-
nite and distinct questions of law conc.erning which in-
structions are desired for the proper disposition of the 
cause; and thereupon the Supreme Court may give ap-
propriate instructions on the questions certified and 
transmit the same to the Court of Claims for its guid-
ance in the further progress of the cause.'' 

QUESTIONS CERTIFIED. 
1. Do the provisions of section 1 of the Federal Trade 

Commission Act, stating that ''any commissioner may be 
removed by the President for inefficiency, neglect of duty, 
or malfeasance in office", restric.t or limit the power of the 
President to remove a commissioner except upon one or 
more of the causes 

If the foregoing question is answered in the affirmative, 
then-

2. If the power of the President to remove a commis-
sioner is restricted or limited as shown by the foregoing 
interrogatory and the answer made thereto, is such a re-
striction or limitation valid under the Constitution of the 
United States 7 (R. 15, 16). 

STATEMENT OF THE CASE. 
The certificate of the Court of Claims discloses the fol-

lowing material facts, which were taken from plaintiff's 
petition filed April 28, 1934.1 

This is a suit to recover the sum of $3,043.06 together 
with interest thereon, alleged to have been due and payable 

1 The defendant filed a demurrer to plaintiff's petition on the ground 
that the petition does not state a cause of action against the United States. 
The defendant by the :filing of this demurrer admits the facts stated in the 
petition to be true. 
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to William E. Humphrey, deceased, as salary as a Fed-
eral Trade Commissioner from the date of his purported 
removal by the President on Oc.tober 8, 1933, to decedent's 
death on February 14, 1934. (R. 15). 

Samuel F. Rathbun (hereinafter sometimes referred to 
as the plaintiff) is the duly appointed Executor of the Last 
Will and Testament of the decedent. (R. 1). 

On February 23, 1925, the decedent, William E. Hum-
phrey, was duly appointed a Federal Trade Commissioner 
for a term of seven years ending September 25, 1931. On 
June 30, 1931, during a recess of the Senate, he was again 
appointed a Federal Trade Commissioner for a term ex-
piring September 25, 1938, to serve during the pleasure of 
the President for the time being and until the end of the 
next session of Congress. (R. 2). 

On January 27, 1932, the President of the United States, 
by and with the advice and consent of the Senate of the 
United States, again appointed the decedent a Federal 
Trade Commissioner for a term expiring September 25, 
1938, and issued to him a commission evidencing such ap-
pointment. On February 25, 1932, the decedent took the 
required oath of office and entered upon the exercise of the 
duties of a Commissioner. It js alleged in the petition that 
the decedent at all times therein set forth satisfactorily 
performed the duties of Federal Trade Commissioner. (R. 
2, 3). 

Between July 11, 1933, and October 7, 1933, an exchange 
of communications took place between the President of 
the United States and the decedent. (R. 3-8.) By letter 
dated July 25, 1933, the President requested decedent's 
resignation as a Federal Trade Commissioner as follows : 

"Without any reflection at all upon you personally, 
or upon the service you have rendered in your 
ent capdcity, I find it necessary to ask for your 
nation as a member of the Federal Trade Commission. 
I do this because I feel that the aims and purposes of 
the Administration with respect to the work of the 
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Commission can be carried out most effectively with 
personnel of my own selection." (R. 4). 

By letter dated October 7, 1933, the decedent was advised 
by the President that-

" Effective as of this date you are hereby removed 
from the office of Commissioner of the Federal Trade 
Commission.'' (R. 8). 

The decedent duly protested the legality of his purported 
removal addressed letters evidencing his to 
the President of the United States, the Federal Trade Com-
mission, the Secretary of the Federal Trade Commission, 
the Chief of Accounts and Personnel, and to the Disbursing 
Clerk of the Commission. (R. 8-12). 

On October 27, 1933, George C. Mathews was appointed 
by the President to fill the vacancy created by the removal 
of the decedent for the term expiring September 25, 1938, 
during the pleasure of the President and until the end of 
the next session of the United S'tates Senate. On October 
27, 1933, the decedent notified George C. Mathews that the 
dec.edent was still a member of the Federal Trade Commis-
sion and that he claimed the emoluments of that office until 
the expiration of his present term. (R. 2). 

On January 19, 1934, the President of the United States, 
with the advice and consent of the Senate, appointed George 
C. Mathews to be Federal Trade Commissioner for the term 
ending September 25, 1938. On January 31, 1934, the Sen-
ate confirmed the nomination. 

The services of the decedent as a member of the Federal 
Trade Commission, at all times while in possession of and 
exercising the duties of the said office, were satisfactorily 
and properly performed. At no time were any charges of 
any kind presented against him by the President of 
the United States or the United States Senate or other-
wise, nor was the question of his removal from said office 
submitted to the Senate for action thereon, nor was any 
action taken by the Senate with reference to the attempted 

LoneDissent.org



5 

removal of the decedent as a member of the Federal Trade 
Commission. The dec.edent was not removed from his of-
fice as aforesaid on account of any inefficiency, neglect of 
duty, or malfeasance in office. There was no valid reason 
for the action of the President in removing decedent from 
his office and the decedent was never granted a hearing as 
to the reasons for his removal from his office although he 
frequently r·equested a hearing. (R. 12). 

STATUTE INVOLVED. 
Section I of the Federal Trade Commission Act.2 

"An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes. 

"Be it enacted by the Senate and House of Repre-
sentatives nf the United States of America in Congress 
assembled, That a commission is hereby created and 
established, to be known as the Federal Trade Commis-
sion (hereinafter referred to as the commission), which 
shall ·be composed of five commissioners, who shall be 
appointed by the President, by and with the advice and 
consent of the Senate. Not more than three of the com-
missioners shall be members of the same political 
party. The first commissioners appointed shall con-
tinue in office for terms of three, four, five, six and 
seven years, respectively, from the date of the taking 
effect of this Ac.t, the term of each to be designated by 
the President, but their successors shall be appointed 
for terms of seven years, except that any person chosen 
to fill a vacancy shall be appointed only for the unex-
pired term of the commissioner whom he shall succeed. 
The commission shall choose a chairman from its own 
membership. No commissioner shall engage in any 
other business, vocation, or employment. Any com-
missioner may be removed by the President for ineffi-
c.iency, neglect of duty, or malfeasance in office. A va-
cancy in the commission shall not impair the right of 
the remaining commissioners to exercise all the powers 
of the commission. 

'"The commission shall have an official seal, which 
shall be judicially noticed.'' ---

2 Aet of September 26, 1914 (38 Stat., 717). 
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SUMMARY OF ARGUMENT. 
I. The provision of Section 1 of the Federal Trade Com-

mission .Act that ''.Any commissioner may be removed by 
the President for inefficiency, neglect of duty or malfeas-
ance in office,'' restricts the power of the President to re-
move except upon one or more of the causes stated. Sec-
tion 1 recites that the commissioners ''shall continue in 
office'' for their respective terms. The subsequent enu-
meration of causes for removal shows the intention of 
Congress to authorize the President to remove commis-
sioners for the causes stated and for no other. The Com-
mittee Reports and the statements of the members in Con-
gress in charge of the Federal Trade Commission Act show 
clearly that the Congress intended that the President 
should not have an unrestricted power of removal. The 
rule of construction expressed in the maxim expressio unius 
est exclusio alterius should therefore be applied. The 
Shurtleff case, (189 U. S. 311, 1903) represents an excep-
tion to the rule of construction expressed in this maxim, 
and should be limited in its application to the peculiar facts 
of that case. 

The duties and functions of the Federal Trade Commis-
sion are inconsistent with an unrestricted power of removal 
in the Pr·esident. The Federal Trade Commission was in-
tended to be an independent body. The power to remove 
an officer is the power to dominate and control him. The 
Commission has quasi legislative and quasi judicial func-
tions. The theory of a separation of powers between the 
executive, legislative and judicial branches of government 
is inconsistent with the domination of such an agency by 
the President through the exercise of an unrestricted power 
of removal. 

II. The Congress under the Constitution may enact rea-
sonable legislative standards to be followed by the Presi-
dent in the exercis-e of his exclusive power to remove. To 
establish such standards is not equivalent to requiring · 
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gressional consent to removal and is analogous to standards 
of appointment which limit the eligible class from which 
nominations may be made by the President. The extent of 
such power of the Congress is dependent upon the nature 
of the office involved. This conclusion is supported by his-
tory and by the decisions of this Court. 

An examination of the debates relating to the ''Decision 
of 1789" discloses that the sponsors of the bill there con-
sidered believed that the President and not Congress had 
the power to remove officers whose duties were purely ex-
ecutive but that where the nature and function of the office 
required that the incumbent be reasonably safe from arbi-
trary removal by the President the Congress could enact 
reasonable standards to be followed by the Executive in the 
exercise of his power. The reasonableness of restrictions 
imposed upon the power of removal was to be judged in the 
light of the nature and function of the office involved. 

In many cases this Court has assumed that Congress 
might restrict the power of the President to remove officers 
of the United States. All such cas.es involved offices whose 
functions require that the incumbent be reasonably secure 
from arbitrary removal. In those cases (such as the Myers 
case, 272 U. S. 52, 1926), in which the authority of Congress 
to restrict the President's power of removal was denied it 
'vas apparent that the functions performed by the officer 
were wholly ·executive. The Myers case is also to be dis-
tinguished upon the ground that in that case Congress at-
tempted to appropriate the power of removal by requiring 
the assent of the Senate to removals. Such a restriction is 
clearly to be distinguished from the statute here concerned 
in which the President has the exclusive power to remove 
in accordance with a standard enacted by Congress. 
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ARGUMENT. 
I. Do the Provisions of Section 1 of the Federal Trade Com-

mission Act, Stating that ''Any Commissioner May Be 
Removed by the President for Inefficiency, Neglect of 
Duty, or Malfeasance in Office", Restrict or Limit the 
Power of the President to Remove a Commissioner Ex-
cept Upon One or More of the Causes Named? a 

A. 
The Language of Section 1 of the Federal Trade Commis-

sion .Act Clearly Restricts the President's Power to Remove 
Excep,t for the Causes Stated. 

In the court below the defendant asserted that the ease 
of Shurtleff v. United States, 189 U. S. 311 (1903), con-
clusively established that the enumeration of causes for 
removal in Section 1 of the Federal Trade Commission Act 
was not intended by Congress to limit the power of the 
President to remove without cause stated and without a 
hearing. We desire at the outset to meet this contention. 
It is the position of the plaintiff that the Shurtleff case is 
clearly distinguishable on its facts and for that reason is 
not decisive of the question certified to this Court by the 
Court of Claims. 

In the Shurtleff case Congress had created the office of 
General .Appraiser of Merchandise by the 12th Section of 
the .Act of Congress approved June 10, 1890, 26 Stat. 131, 
136. The material portion of that section reads as follows: 

"Sec. 12. That there shall be appointed by the Presi-
dent, by and with the advice and consent of the Senate, 
nine general appraisers of merchandise, each of whom 
shall receive a salary of seven thousand dollars a year. 
Not more than :five of such general appraisers shall be 
appointed from the same political party. They shall not 
be engaged in any other business, avocation, or em-

a For the purposes of this discussion it will be assumed that Congress has 
the power to provide that Federal Trade Commissioners should be removed 
for causes stated and for no other. (See pages 21 to 47, ante). 
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ployment, and may be removed from office at any time 
for inefficiency, neglect of duty, or malfeasance in of-
fice." (p. 313). 

Shurtleff had been appointed a General Appraiser of 
Merchandise pursuant to the above section. The President 
subsequently removed him without assigning any cause for 
removal. Thereupon Shurtleff brought suit in the Court 
of Claims to recover salary accruing between the date. of his 
removal and November 1, 1899. This Court, affirming the 
judgment of the Court of Claims dismissing plaintiff's pe-
tition, held that the 12th section of the Customs Adminis-
trative Act did not operate to deny to the President the 
right to remove for causes other than those stated. 

In the Shnr-tleff case it was urged by the appellant that 
the rule of construction expressed in the maxim expressio 
unius est excl1tsio aUerius should be applied to those pro-
visions of the Customs Administrative Act which enumer-
ated the causes for removal by the President. In rejecting 
that contention this Court stated: 

'' * * * Did Congress by the use of language provid-
ing for removal for c.ertain causes thereby provide that 
the right could only be exercised in the specified causes? 
If so, see what a difference in the tenure of office is ef-
fected as to this office, from that existing generally in 
this country. The tenure of the judicial officers of the 
United States is provided for by the Constitution, but 
with that exception no civil officer has ever held office 
by a life tenure sinc.e the foundation of the govern-
ment. Even judges of the territorial courts may be 
removed by the President. McAllister v. United States, 
141 U. S. 17 4. To construe the statute as contended 
for by appellant is to give an appraiser of merchandise 
the right to hold that office during his life or until he 
shall be found guilty of some act specified in the stat-
ute. If this be true, a complete revolution in the gen-
eral tenure of office is effected, by implication, with re-
gard to this particular office. We think it quite inad-
missible to attribute an intention on the part of Con-
gress to make such an extraordinary change in the 
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usual rule governing the tenure of offic.e, and one which 
is to be applied to this particular office only, without 
stating such intention in plain and explicit language, 
instead of leaving it to be implied from doubtful infer-
ences. The rule which is expressed in the maxim is a 
very proper one and founded upon justifiable reason-
ing in many instances, but should not be accorded con-
trolling weight when to do so would involve the altera-
tion of the universal practice of the government for 
over a century and the consequent curtailment of the 
powers of the executive in such an unusual manner. 
We can see no reason for such action by Congress with 
reference to this office or the duties connected with it.'' 
(pp. 316, 317). 

* * * 
"It may be, perhaps, that the suggestion above indi-

cated, of the purpose of the statute as evidenced by this 
language is not entirely satisfactory as a reason for 
its employment. We by no means overlook the objec-
tions to it. But we are called upon to place a meaning 
upon language which, as used in this section of the 
statute, gives rise to doubts as to what its true mean-
ing is. We are asked not alone to interpret the lan-
guage ac.tually used, but to infer or imply therefrom a 
further meaning as to its effect, which does not neces-
sarily flow from the language itself, and, if adopted, 
results in the creation of a tenure of this particular 
office, not attached to a single other civil office in the 
government, with the exception of judges of the courts 
of the United S'tates. We cannot bring ourselves to the 
belief that Congress ever intended this result while 
omitting to use language which would put that inten-
tion beyond doubt. * * * '' ( p. 318). 

The Shurtleff case therefore represents a departure from 
the rule of construction expressed in the maxim expressio 
unius est exclusio alterius. As stated by this Court, "The 
rule * * * is a very proper one * * * but should not be 
accorded controlling weight when to do so would involve 
the alteration of the universal practice of the government 
for over a century. * * *" 
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It is obvious that the reasoning upon which the Shurtleff 
decision rests has no application to a statute in which the 
tenure of office is limited to a term of years. There is far 
greater reason for circumscribing the tenancy of an office 
for life than one for a short term of years. Under the stat-
ute involved in this case the incumbent does not "hold office 
during his life or until he shall be found guilty of some act 
specified in the statute.'' On the contrary he holds office 
only during the term of years which the Congress has speci-
fied. In such a case it would seem reasonable to assume 
that the language used by Congress was intended to mean 
what it plainly says, namely: that the incumbent should 
hold office during the term of years for which he was ap-
pointed unless he shall be found guilty of an act specified 
in the statute as a cause for removal. ' 

A comparison of Section 1 of the Federal Trade Com-
mission Act with the Statute considered in the Shurtleff 
case demonstrates that Section 1 of the Federal Trade. Com-
mission Act was intended to restrict the power of the Presi-
dent to remove a Commissioner except for the causes stated. 
Section 1 of the Federal Trade Commission Act provides: 

''That a commission is hereby created and estab-
lished, to be known as the Federal Trade Commission 
(hereinafter referred to as the commission), which 
shall be composed of five commissioners' who shall be 
appointed by the President, by and with the advice and 
consent of the Senate. Not more than three of the 
commissioners shall be members of the same political 
party. The first commissioners appointed shall con-
tinue in office for terms of three, four, five, six and 
seven years, respectively, from the date of the taking 
effect of this Act, the term of each to be designated by 
the President, but their successors shall be appointed 
for terms of seven years, except that any person chosen 
to fill a vacancy shall be appointed only for the un-
expired term of the commissioner whom he shall suc-
ceed. The commission shall choose a chairman from 
its own membership. No commissioner shall engage 
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in any other business, vocation, or employment. Any 
commissioner may be removed by the President for in-
efficiency, neglect of duty, or malfeasance in office. A 
vacancy in the Commission shall not impair the right 
of the remaining commissioners to exercise all the 
powers of the commission. 

"The commission shall have an official seal, which 
shall be judicially noticed.'' 

This lang·uage clearly shows that Congress intended to 
limit the power of the President to remove a Federal Trade 
Commissioner except for the causes stated. Unlike the 
provisions of the Custom's Administrative Act, the term 
of office of a Federal Trade Commissioner is definitely set 
out in the section. Moreover, Congress has specifically pro-
vided that each commissioner "shall continue in office" for 
the term specified. No such description of the tenure was 
contained in the Custom's Administrative Act. The power 
of the President to remove must be read in connection with 
the express declaration that a commissioner "shall continue 
in office 1 ' for his term. This language makes clear that the 
subsequent enumeration of causes for removal was intended 
to restrict the power of the President to remove except for 
the causes stated. 

The purpose of the Federal Trade Commission Act as 
expressed in Section 1 is wholly inconsistent with an un-
restricted power of removal in the President. In the re-
cent case of Federal Trade Commission v. Keppel & Bro., 
291 U. S. 301, 314 (1934), this Court expressly recognized 
that the Federal Trade Commission ''was created with the 
avowed purpose of lodging the administrative functions 
committed to it in 'a body specially competent to deal with 
them by reason of information, experience, and careful 
study of the business and economic conditions of the indus-
try affected,' and it was organized in such a manner, with 
respect to the length and expiration of the terms of office of 
its members, as would 'give to them an opportunity to ac-
quire the expertness in dealing with these special questions 
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concerning industry that comes from experience'." The 
power of the President to remove at will a Federal Trade 
Commissioner is subversive of this declared purpose of Sec-
tion 1 of the Federal Trade Commission Act. By removing 
all commissioners the President could defeat the intention 
of Congress to have at all times a body of experienced men. 
We submit that in the absence of clear, and unmistakable 
language Congress should not be presumed to have in-
tended that the President should have the power to defeat 
an ''avowed purpose'' of the Federal Trade Commission 
Act. 

Unless Section 1 is construed as limiting the President's 
power of removal except for the causes stated the legis-
lature is charged with using language which has no purpose 
or effect. If it be held that the President may remove for 
trivial or political reasons or for no real cause whatsoever 
the section fulfills no useful function because without the 
words' 'inefficiency, neglect of duty or malfeasance in office" 
the President has an unlimited power of removal and with 
them he still has the same power.4 

The Court in the Shurtleff case was dealing with an offi-
cer whose duties were wholly executive in character. The 
Court was, therefore, reluctant to imply an intention on 
the part of Congress to limit the power of the Chief Ex-
ecutive, the President, over his inferior executive agent. 
But the Federal Trade Commission is not essentially an 
executive agent. It is an independent administrative body 
having quasi judicial and quasi legislative functions. (See 
pp. 41 to 47, ante). For that reason it would seem proper 
to presume that Congress intended to protect it from 
the arbitrary control of the President through the exercise 
of an unrestricted power of removal. And under the usual 
rules of construction the enumeration in the statute of 

4 If an officer is removed by the President for a cause designated by statute 
he is entitled to notiee and hearing. See Reagan v. United States, 182 U. S. 
419, 425 (1901). There js, however, no smggestion in the legislative history of 
the Federal Trade Commission Act that the enumeration of causes for removal 
under Section 1 was intended to achieve this purpose. 
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specific causes for removal implies an intention on the part 
of Congress to authorize removals for no other cause. 

The rule of construction is well established by this Court 
that where a statute authorizes the performance of certain 
things in a particular manner it implies that it shall not be 
done otherwise.5 The mere enumeration of causes for re-
moval in Section 1 of the Federal Trade Commission Act 
therefore raises a presumption that Congress intended to 
limit the power of the President to remove except for the 
causes stated. In the case at bar the usual presumption is 
greatly strengthened by the provision in the Federal Trade 
Commission Act that a commissioner ''shall continue in 
office" during his term. This Court treated the Shur,tleff 
case as an exception to this general rule because of its 
peculiar facts. 

Without exception, textbooks and State decisions hold 
that where a statute provides that an officer may be re-
moved by the Executive for specified cause the Executive 
has no power to remove him for any other cause. 

Mecham, in his Treatise, on Public Offices and Officers, 
declares: 

''So it is frequently provided that the executive shall 
remove only for a specified cause or 'for cause' general-
ly. Where the cause is thus specified, it amounts to a 
prohibition to a removal for a different cause.'' (p. 
285). 

See also: Throop, A Treatise on the Law Relating 
to Public Officers. 

McDowell v. Burnett, 92 S. C. 469; 75 S. E. 873 (1912), 
was a mandamus action to compel the payment of salary. 
The action was brought by a magistrate who had been ap-
pointed to office for a definite term of years. It appeared 

s Paso Robles Meroantile Co. v. Commissioner, 33 F. (2d) 653 ( 1929); John-
son v. Southern Pacifio Co., 117 Fed. 462 (1902); Bend v. Hoyt, 13 Peters 
263 (1839); Raleigh 9- G. R. Co. v. Reid, 13 Wallace 269 (1871); Sm?Jth v. 
Stevens, 10 Wallace 321 (1870); United States v. Barnes, 222 U. S. 513 
(1912). 
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that the Governor had removed the plaintiff from office 
under a statute which provided that the Governor might 
remove with the advice and consent of the Senate or might 
suspend a magistrate for incapacity, misconduct or neglect 
of duty and thereafter report such suspension together with 
the cause thereof to the Senate at its next session. It was 
urged upon the Court that the action of the Governor was 
justified as an exercise of the power to suspend appoin-
tive officers. In rejecting this contention the Court stated: 

'' * * * But under a statute like this, conferring 
on the Governor the power to suspend a magistrate, 
for incapacity, misconduct or neglect of duty, suspen-
sion implies that the Governor has by careful inves-
tigation ascertained the fact that the officer is inca-
pable, or has been guilty of misconduct or neglect of 
duty." ( p. 485). 

In Dullam v. Willson, 53 Mich. 392; 19 N. W. 112 (1884), 
it appeared that the Governor had removed the Trustee of 
an asylum for misconduct and neglect of duty. The trustee 
was an officer appointed by the Governor for a term of six 
years. The Constitution of the state provided that the 
Governor could remove officers for gross neglect of duty, 
corrupt conduct in office or misfeasance or malfeasance 
therein. It appeared that no notice and hearing was given 
to the trustee and no fact stated upon which the charge of 
malfeasance was based. In holding this removal void, the 
court declared : 

"It will be observed that the section of the Consti-
tution under consideration only authorizes the Gover-
nor to remove for gpecified causes. He is not author-
ized to exercise the power at his pleasure or caprice. 
It is only when the causes named exist that the power 
conferred can be exercised. * * *" (p. 400). 

In People ex rel. Peck v. Commissioners, 106 N. Y. 64 
(1887), the Brooklyn Charter Act specified the causes for 
which a member of the Fire Department could be removed 
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by the Commissioners. It appeared that the plaintiff had 
been removed by the Commissioners without cause, notice, 
or hearing. In holding the removal void, the Court of Ap-
peals held: 

''This section standing alone specified the cases in 
which, and the causes for which, dismissals may be 
made, and the plain implication is that they cannot 
be made in any other cases or for any other causes. The 
Latin phrase expressio exclusio alteritts fur-
nishes the rule of construction which must be applied. 
By well settled rules applicable to such cases before 
there can be any conviction under this section the mem-
ber proceeded against is entitled to notice of the charge 
made against him and to a hearing and trial. It would, 
therefore, be quite absurd to hold that a worthy and 
competent member of the department, who was guilty 
of no offense or delinquency of any kind, could be arbi-
trarily dismissed without a charge, hearing or trial, 
but that a member guilty of some of the offenses or 
delinquencies mentioned could be dismissed only after 
a trial and conviction." (p. 68). 

See also: 
State ex rel. Martin v. Burnquist, 141 Minn. 308; 170 

N. W. 201 (1918) ; 
Commonwealth ex rel. Attorney General v. Benn, 284 

Pa. 421, 131 Atl. 253 (19,25) ; 
State ex rel. Attorney General v. Hoglan, et al., 64 

Ohio State 532 (1901); 
Bryan v. Landis, Atty. Gen., ex rel. Reeve, 142 So. 

650 (1932); 
People ex rel. The Mayor v. Nichols, 79 N. Y. 582 

(1880); 
State ex rel. Fletcher, A.tty. Gen. v. Naumann, 213 

Ia. 418; 239 N. W. 93, (1931); 
In re Diehl, 47 Ohio App. 17, 189 N. E. 855 (1933); 
Village of Kendrick v. Nelson, 13 Idaho 244, 89 Pac. 

755 (1907); 
State ex rel. Denison v. City of St. Louis, 90 Mo. 19; 

1 s. w. 757 (1886). 
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We submit that Section 1 of the Federal Trade Commis-
sion Act shows that Congress intended to create the Federal 
Trade Commission as an independent, non-partisan, admin-
istrative agent, free from the domination of the President 
through the exercise of an unlimited power of removal. Con-
gress evidenced its intention by enumerating those causes 
for which a Federal Trade Commissioner might be re-
moved. The intention of Congress to authorize removals 
for causes stated and for no other is carried out if the nor-
mal rules of statutory construction expressed in the maxim 
expressio unius est exclusio alterius are followed. 

The answer to the first question certified to the Court 
should, we respectfully submit, be "Yes." 

B. 
The Legislative Histo-ry of the Federal Trade Commission 

Act Indicates that Congress Intended to Restrict the Power 
of the President to Remove a Federal Trade Commissioner 
Except for the Causes Stated. 

We are appending hereto as ''Appendix A'' an analysis 
of the legislative history of the Federal Trade Commission 
Act.6 

An examination of the reports of and of the 
debates has failed to disclose any mention of the Shurtl'elf 
case, supra. It therefore seems reasonable to assume that 
Congress did not have before it the decision of this Court 
in the Shurtleff case construing the phrase providing that 
a general appraiser of merchandise "may be removed at 
any time by the President for inefficiency, neglect of duty 
or malfeasance in office.'' In any event the language used 
in Section 1 of the Federal Trade Commission Act is not 

6 This Court has repeatedly held that where a statute is ambiguous resort 
may be had to Committee Reports and to statements made by members of 
Congress in charge of the Bill as an aid in determining the true meaning orf 
the statute. See Duplex v. Deering, 254 U. S. 443 (1921); United States v. 
Great Northern Ry., 287 U. S. 144 (1932); Wisconsin R. R. Comm. v. 0. B. 

Q. R. R. Co., 257 U. S. 563 (1922). 
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identical with that employed by Congress in the Customs 
Administrative Act. Moreover, this Court has repeatedly 
pointed out ''that the same phrase may have different 
meanings in different connections.'' A me ric an Security d 
Trust Co. v. Commissioner, 224 U. S. 491, 494 (1912) ; 
Lamar v. United States, 240 U. S. 60 (1916); People of 
Porto Rico v. Rosaly, 227 U. S. 270 (1913). 

The Committee Reports and the statements of those in 
charge of the Bill in Congress show that Congress intended 
to limit and restrict the power of .removal except for the 
causes stated in the statute. In this regard we believe it 
is significant that in the protracted debates in Congress no 
one expressed the view that the President could remove 
a Commissioner without cause stated. 

The following excerpts from the debates and from Com-
mittee Reports typify the attitude of Congress. 7 

In describing the nature of the Commission, the Hon. Sen-
ator N ewlands, Chairman of the Committee on Interstate 
Commerce in the stated :8 

"The first question is: Shall an interstate trade 
commission of some kind be I imagine that 
there can hardly. be any difference of opinion on the 
point that there should be an administrative tribunal 
of high character, nonpartisan, or, rather, bipartisan, 
and independent of any department of the Govern1nent. 
I assume also that there should be a commission rather 
than one executive official, because there are powers of 
judgment and powers of discretion to be exercised. 
The organization should be quasi judicial in character. 
We want tradition; we want a fixed policy; we want 
trained experts; we want precedents; we want a body 
of administrative law built up. This cannot be well 
done by the single occupant of an office, subject to con-
stant changes in its incumbency, and subject to higher 
executive authority. Such work must be done by a 

7 For a more thorough digest see Appendix A, page 48. 
s These remarks were incorporated in the Report of the Committee on 

Interstate Commerce of the Senate accompanying H. R. 15613 and S. 4160. 
Senate Report 597, 63rd Congress, 2d Session. 
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board or comnnss1on of dignity, permanence, and 
ability, independent of executive authority except in 
its selection, and independent in character. (Cong. 
Rec. Vol. 51, pt. 11, p. 11092). (Italics supplied). 

* * * * * * 
• 'One of the chief advantages of the proposed com-

mission over the Bureau of Corporations lies in the 
fact that it will have greater prestige and indepen-
dence, and its decisions, coming from a board of sev-
eral persons, will be more readily accepted as impartial 
and well considered. For this reason also it is essen-
tial that it should not be open to the suspicion of par-
tisan direction, and this bill provides, therefore, that 
not more than three members of the commission shall 
belong to any one political party." (p. 11089). 

In contrasting the effectiveness of an independent ad-
ministrative body with the office of Attorney General, Sen-
ator N ewlands stated: 

"We have found in the Interstate Commerce Com-
mission a nonpartisan organization, which moves ab-
solutely free from the influence either of Congress or of 
the President, an independent organization charged 
with the enforcement of the interstate commerce act, 
and commencing that enforcement at the same time 
that the Attorney General started in upon the enforce-
ment of the Sherman antitrust law. We find, however, 
by way of contrast that almost every transportation 
question has been settled, whilst we are just upon the 
threshold of the adjustment of the trust question; and 
meanwhile even the prevention of the creation of these 
great aggregations has not been accomplished. We 
have not only failed to destroy those which were in ex-
istence when the act was created, :but we have failed 
to prevent the organization of others.'' ( Cong. Rec. 
Vol. 51, pt. 11, p. 11235). 

In answering the criticism that the Commission would not 
be subject to the control of the President, Representative 
Willis, from Ohio, a member of the House Interstate and 
Foreign Commerce Committee, stated in the House: 
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"The bill is criticized because, under its terms, 
it is proposed that this Commission shall not 
be subject to the Commissioner of Corporations or to 
the head of the Department of Commerce, or even to 
the President. The bill is c.riticized because the authors 
of it have made an attempt to make this commission an 
independent body, responsible only to the American 
people. I am frank to say that, in my judgment, that 
is one of the reasons why this bill is to be commended 
-because it contemplates the creation of a commission 
that shall not be subject to anybody in the Government, 
but shall be subject only to the people of the United 
States. I hope and believe that if this bill shall be en-
acted into law it will not be possible to have such a 
situation as to corporate control and political manage-
ment as we find at present.'' ( Cong. Rec. Vol. 51, pt. 
9, p. 8981). 

Representative Covington, the Chairman of the Sub-Com-
mittee on Interstate and Foreign Commerce in the House, 
in Report No. 533, ac.companying H. R. 15613, sta.ted: 

"But the great value to the American people of the 
Interstate Commerce Commission has been largely be-
cause of its independent power and authority. The dig-
nity of the proposed commission and the respect in 
which its performance of its duties will be held by the 
people will also be largely because of its independent 
power and authority. Therefore the bill removes en-
tirely from the control of the President and the Secre-
tary of Commerce the investigations conducted and the 
information acquired by the commission under the au-
thority heretofore exercised by the Bureau of Corpo-
rations or the Commissioner of Corporations. Ail such 
investigations may hereafter be made upon the initia-
tive of the commission, and the information obtained 
may be made public entirely at the discretion of the 
commission.'' ( Cong. Rec. Vol. 51, pt. 9, p. 8842). 

We submit that Congress intended to create the Federal 
Trade Commission as a nonpartisan body, independent of 
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the President, and absolutely free from domination by him. 
A Federal Trade Commissioner cannot be said to be free 
from the domination of the President if removable at the 
President's will, without cause or hearing. 

II. If the Power of the President to Remove a Commissioner 
is Restricted or Limited as Shown by the Foregoing 
Interrogatory and the Answer Made Thereto, is Such 
a Restriction or Limitation Valid Under the Constitu-
tion of the United States? 

A. 
Whether the P1·esident has an Unqualified Power of Re-

moval is Dependent Upon the N at'lt/re and Function of the 
Office Involved and l!Vhere the Officer Performs Quasi Leg-
islative or Q'ltasi Judicial J?ttnctions the Congress C onst#u-
tionally may enact a Reasonable Legislative Standard to be 
Followed by the President in the Exercise of his Power of 
Removal. 

1. THE RuLE OF THE Myers CAsE Is ONLY APPLICABLE TO 

PuRELY ExEcUTIVE OFFICERS. 

In the court below the defendant asserted that the ease 
of Myers t'. United States, 272 U. S. 52 (1926), conclusively 
holds that under the Constitution Congress may not limit 
the President's power of removal by requiring by statute 
that a Federal Trade Commissioner may be removed for in-
efficiency, neglect of duty, or malfeasance in office, and for 
no other cause. 

In the Myers case the President, by and with the advice 
and consent of the Senate, had appointed the appellant a 
Postmaster of the first class for a term of four years. The 
6th section of the Act of Congress of July 12, 1876, 19 Stat. 
80, 81, c. 179, under which Myers had been appointed, pro-
v-ided that : 
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''Postmasters of the first, second and third classes 
shall be appointed and may be removed by the Presi-
dent by and with the advice and consent of the S'enate 
and shall hold their offices for four years unless sooner 
removed or suspended according to law.'' 

The President, ignoring this provision, removed Myers 
from office without the advice and consent of the Senate. 
Myers brought suit in the Court of Claims to recover the 
amount of his salary from the date of removal to the end 
of his term. 

The precise question passed upon in the Myers case was 
not, as suggested by the defendant, whether Congress might 
prescribe a reasonable standard for the removal of all in-
ferior officers but as stated by the Chief Justiee in his opin-
ion: 

'' * * * whether under the Constitution the Presi-
dent has the excltttsive power of removing executive 
officers of the United States whom he has appointed by 
and with the advise and consent of the Senate.'' (My-
ers v. United States, supra, page 106, italics supplied). 

The Court held that Myers had been duly removed since 
the President is empowered by the Constitution to remove 
any executive officer appointed by him by and with the ad-
vice and consent of the Senate, and that this power is not 
subject in its exercise to the assent of the Senate nor can 
it be made so by Act of Congress. 

It is a fundamental principle of our constitutional gov-
ernment that one of the separate departments of govern-
ment shall not usurp powers committeed by the Constitu-
tion to another department. Mugler v. Kansas, 120 U. S. 
623 (1877).9 We submit that the unqualified power of re-
moval held to exist in the JJ!lyers case was necessary to pro-

9 See The Federalist, Nos. 47 to 51; Pana'TY/..a Retuning. Co. v. Ryan, 293 
U. S. - 79 L. Ed. 223 (1935). 
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teet the executive branch of the government in its power to 
control through the power of removal officers exercising 
executive functions. It has no application to a Federal 
Trade Commissioner who performs functions as an agent 
not only of the executive but also of the legislature and the 
courts.10 The possession by the President of an unquali-
fied power to remove offieers who act as agents of the legis-
lature or who perform quasi legislative functions is subver-
sive of the fundamental doctrine of the division of powers 

10 In Springer v. Government of Philippine Islands, 277 U. S. 189 (1928), 
there was involved the validity of Philippine legislation which created a 
national coal company and a national hank as corporations under legisla-
tive authority of the Philippine Islands and further provided that the vot-
ing power of all stock owned by the Government of the Philippine Islands 
in such corporations should be vested in a committee or board comprised of 
the Governor General, the President of the Senate, and the Speaker of the 
House of Representatives of the Philippine Islands. The constitutional valid-
ity of the legislation was attacked by the Executive branch of the Philippine 
Government. Attorney General Mitc·hell, then Solicitor General for the 
United States, representing the Executive branch of the Philippine Gov-
ernment before the Supreme Court of the United States, recognized in his 
brief the applicability of the Myers doctrine only to appointments and re-
movals of officers exercising executive functions. He there said: 

''The Legislature no doubt may make appointments to legislative po-
sitions, and it is equally clear that it may not make appointments to 
exec-utive offices or posts. To determine in this ease whether the act 
of making an appointment to a position on the Board of Control or 
Committee is in itself an executive function requires a decision as to 
whether the functions of the members are executive or legjslative. If 
they are executive, then the point made in paragraph I of this brief 
(namely, that the voting of the shares and direction of the corpora-
tion's affairs incident to the voting power are executive functions, of 
which, under the Organic Act, the Legislature may not deprive the 
Governor General) is sound and it is unnecessary to go further. If the 
functions of these positions are legislative in character, then there is 
nothing to our contention that the Governor General has been de-
prived of any power that belongs to him in the control of these 
corporatjons, and it is equally clear that the act of appointment to 
places on the Board and Committee is not beyond the legislative au-
thority." (P. 47). 

The majority of the Supreme Court found that the functions exercised by 
the two corporations were executive func-tions and that, therefore, the vest-
jng in the Legislature of powers to participate in the election of the di-
rectors was unconstitutional. The distinction recognized by the then Solic-
itor General was not commented upon by the court. It is submitted, how-
ever, that it is a proper distinction and that the Myers case doctrine is con-
fined to the protection of the Executive branc·h of the Government in its 
power to remove officers exercising executive functions. 
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between the executive, legislative and judicial branches of 
our Government.11 

The power of the President to remove officers of the 
United States is not specifically mentioned by the Consti-
tution. It has been held that such a power is implied from 
.Article II, Sections 1 (1), 2 (2) and 3.12 The pertinent parts 
of these s·ections read as follows : 

Section 1 (1) 

"The executive Power shall be vested in a President 
of the United States of America. * * *" 

Section 2 ( 2) 

''He shall have Power, by and with the .Adviee and 
Consent of the Senate, to make Treaties, provided two 
thirds of the Senators present concur; and he shall 
nominate, and by and with the .Advice and Consent of 
the Senate, shall appoint .Ambassadors, other public 
Ministers and Consuls, Judges of the Supreme Court, 
and all other Officers of the United States, whose Ap-
pointments are not herein otherwise provided for, and 
which shall be established by La:w: but the Congress 
may by Law vest the Appointment of such inferior 
Officers, as they think proper, in the President alone, 

11 Certain statements in the Myers case suggest that any limitation upon 
the President's power to remove any officer is violative of the Constitu-
tion. These statements are d-icta. It is submitted that Mr. Chief Justice Taft's 
quotation from Mr. Chief Justice Marshall's statement is apt. Mr. Chief 
Justice Taft said: 

"In such a case we may well recur to the Chief Justice's own language 
in Oohens v. Virgiwia, 6 Wheat. 264, 399, in which, in declining to yield 
to the force of his previous language in Marbury v. Madison, which was 
unnecessary to the judgment in that case and was obiter dictum, he said: 

'' 'It is a maxim, not to be disregarded, that general expressions, 
in every opinion, are to be taken in connection with the c·ase in which 
those expressions are used. If they go beyond the case they may be 
respected, hut ought not to control the judgment in a subsequent suit 
when the very point is presented for decision. The reason of this 
maxim is obvious. The question actually before the court is investigated 
with care and considered in its full extent. Other principles which may 
serve to illustrate it, are considered in their relation to the case de-
cided, but their possible hearing on all other eases is seldom c·ompletely 
investigated.' '' 

12 Myers v. United 272 U. S. 52 (1926). 
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in the Courts of Law, or 1n the Heads of Depart-
ments.'' 

Section 3 

'' * * * he shall take Care that the Laws be faithfully 
executed, and shall Con1mission all the Officers of the 
United States." 

The extent of the power implied from these sections must 
be determined in the light of the power granted to Congress 
by the Constitution: 

''All legislative Powers herein granted shall be 
vested in the CongTess of the United States, • • * '' 
(Article I, Section 1) 

''The Congress shall have Power • * * To make all 
Laws which shall be necessary and proper for carrying 
into Execution the foregoing Power, and all other Pow-
ers v·ested by this Constitution in the Government of 
the United States, or in any Department or Officer 
thereof. * *" (Article I, Section 8 (18) ) 

The possession by the President ·of the unrestricted 
power to remove an officer of the United States acting as 
an agent of the legislature or performing quasi legislative 
functions would, we submit, be utterly inconsistent with 
the provision contained in Article I, Section 1 of the Con-
stitution which requires that ''all legislative Powers • • • 
shall be vested in the Congress of the United States." The 
power to legislate includes the incidental power to make 
investigations in aid of legislation. McGrain v. Daugherty, 
273 U. S. 135 (1927). It requires no citation of authority to 
demonstrate that the effectiveness of any officer making 
an investigation at the instance of Congress is largely de-
pendent upon his freedom from arbitrary interference by 
the President or the Courts. The mere possession of a 
power to remove such an officer, without notice and hearing 
and for no stated cause, would vest in the President the 
power to destroy the independence of such officer or even to 
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prevent his acting as an agent of Congress. The power to 
remove an officer is the power to dominate him. The exercise 
of this power might therefore hamper if not defeat any at-
tempt by Congress to utilize an officer of the United States 
as a fact finding agency in aid of legislation. It is submit-
ted that an agency of the legislature should be free from 
the domination of the President through the exercise of an 
arbitrary power of removal. In such a case the function of 
the office suggests the test to be applied in determining 
whether and to what extent Congress may enact legislative 
standards of removal to be followed by the President. 

2. EN AC'TMENT oF STANDARDS OF REMovAL Is EssENTIALLY 

DIFFERENT FRO:M REQUIRING THE SENATE's CoNsENT TO 

REMOVALS. 

There is a further reason why the Myers case is not 
controlling here. In that case the Court held that Con-
gress could not require the assent of the Senate to the re-
moval of postmasters of the first class. 

The plaintiff in this case concedes that under the Consti-
tution "The President has the exclusive power of re1noving 
executive officers of the United States whom he has ap-
pointed by and with the advice and consent of the Senate.'' 
Since the power to remove such an officer has been granted 
to the President by the Constitution, the Congress has no 
authority to appropriate that power by requiring its assent 
to removals. However, the attempt by the legislature (in 
the statute construed in the Myers case) to appropriate the 
executive power of removal is entirely different from the 
action of the Congress in prescribing a legislative standard 
in accordance with which removals are to be made exclu-
sively by the President. Furthermore, it must be remen1-
bered that the officer with whom the case at bar is concerned 
is a Federal Trade Commissioner, whose functions are 
quasi judicial and quasi legislative. But let us grant, for 
the moment, that the President has the exclusive right to 
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remove from office even a member of such an independent 
commission. The Statute which created this commission 
and under which the decedent was appointed, lays down a 
legislative standard to be applied by the President in the 
exercise of his power of removal. The removal of an execu-
tive officer is an executive action which the legislature may 
not appropriate by requiring its assent. But even in such a 
case ''to prescribe the conditions under which this may be 
done is legislative.'' (272 U. S. 52, 186). Since the legisla-
ture do·es not appropriate his power to remove executive 
officers by prescribing conditions of removal, a fortiori the 
Congress appropriates no executive power in prescribing 
the sole conditions for the removal of a member of the Fed-
eral Trade Commission. 

This distinction has been recognized by counsel appear-
ing for the United States. In his argument in the Myers 
case the Solicitor General of the United States, Mr. Beck, 
clearly distinguished the attempt of Congress in the Myers 
case to appropriate to the Senate the Executive's power of 
removal from a statute creatjng legislative standards of 
public service, ''which have a legitimate relation to the na·-
ture and scope of the office, and the qualification of the in-
cumbent. '' He stated,-

'' It is not necessary in this case to determine the full 
question as to this power of removal. This court can 
say that this particular Act is unconstitutional, without 
denying to the Congress the power to create legislative 
standards of public·service, which have a legitimate re-
lation to the nature and scope of the office, and the qual-
ifications of the incumbent. 

'' * * * For this law differs, toto caelo, from a law 
which prescribes a standard of service. It declares 
no public policy with respect to any attribute of an of-
fice. There is no legislative standard of efficiency; it 
is a mere redistribution of power-a giving to one 
branch of Congress some of the power which belongs 
to the President." (272 U. S. 90). 
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Obviously under the provision of the Constitution grant-
ing to the Congress ''power to make all laws which shall be 
necessary and proper * * * '' the Congress may not, by 
legislation, appropriate powers given to another branch of 
our Government, or enact legislation in conflict with other 
provisions of the Constitution. Thus, where the Constitu-
tion gives the power of appointment exclusively to the 
President by and with the consent of the Senate, the Con-
gress may not appropriate the power of appointment to 
itself or give it to some agency other than the President. 
But this does not mean that the President has an unlimited 
and unrestricted power of appointment. Under the "nec-
essary and proper'' clause of the Constitution, Congress 
has repeatedly undertaken to limit the President's freedom 
of choice in making nominations for executive offices and 
thus jn many cases may have prevented the President from 
selecting the person deemed by him best fitted for the office. 
As pointed out in the dissenting opinion of Justice Bran-
deis in the Myers case supra, "Congress has, from time to 
time, restricted the President's selection by the require-
ment of citizenship. It has limited the power of nomina-
tion by providing that the office may be held only by a resi-
dent of the United States; of a State; of a particular State; 
of a territory; of the District of Columbia; of a particular 
foreign country. It has limited the power of nomination 
further by prescribing specific professional attainments, or 
occupational experience. It has, in other cases, prescribed 
the test of examination. It has imposed the requirement 
of age; of sex; of race; of property; and of habitual tem-
perance in the use of intoxicating liquors. Congress has 
imposed like restrictions on the power of nomination by re-
quiring political representation; or that the selection 
be made on a nonpartisan basis. It has required 
in some cases, that the representation be industrial; in 
others, that it be geographic. It has at times required that 
the President's nominees be taken from, or include 

LoneDissent.org



29 

sentatives from, particular branches or departments of the 
Government. By still other statutes, Congress has confined 
the President's selection to a small number of persons to 
be named by others." 13 It is significant that the restric-
tions thus placed upon the power of appointment usually 
bore a direct relationship to the function of the office in-
volved. 

These laws were signed by the President. The enact-
ment of a legislative standard to be met by appointees of 
the President has therefore been regarded both by Con-
gress and the President as a legislative and not an execu-
tive function, and this is true in spite of the fact such leg-
islation restricts the freedom of the President to appoint. 

Unlike the power of appointment the power of removal 
is not expressly conferred upon the President by the Con-
stitution of the United States. The possession of 
power by the President is implied as an incident to the 
power of appointment and to the executive power of the 
President. The power of removal like the power of ap-
pointment is thus granted to the President of the United 
States by the Constitution. It is clear that Congress may 
not appropriate to itself either the power to appoint or the 
power to remove. But like the power of appointment the 
power of removal is not unlimited in all respects. Just as 
Congress may classify the persons from whom appoint-
ments shall be made, so it would seem that it has the power 
under the ''necessary and proper'' clause to enact a legis-
lative standard to be followed by the President in the ex-
ercise of his power to remove an officer of the United 
And Congress has repeatedly exercised this power by re-
quiring that officers may be removed only for causes enu-
merated by statute.14 

We are not urging, however, that in prescribing stand-
ards for the removal of Federal officers the power of Con-

13 For an enumeration of such statutes see footnotes at pages 265-274 
of the dissenting opinion of Justice Brandeis in the Myers ease, supra. 

14 For an enumeration of such statutes see Myers v. United States, 272 
u. s. 262, 263. 
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gress is in this respect an unlimited one. The extent of the 
power of Congress depends upon the nature of the office 
with which the statute deals. I-Ieads of departments com-
posing the President's cabinet occupy an advisory capacity 
in relation to the President which is political in nature and 
which would seem to render these officers inherently sub-
ject to an unqualified power of removal in the President. 
But where the office is one which from its nature reason-
ably requires that the officer be secure or that his removal 
be for good cause only then, we submit, Congress may im-
pose reasonable limitations upon the President's power 
of removal. 

3. THE DECISION OF 1789. 

In the Myers case, supra, this Court reviewed at length 
the debates in the First Congress in connection with the 
"Decision of 1789." It found that those debates and that 
decision constituted a declaration by the Congress that the 
President and not the legislature had the power to remove 
an executive officer. We submit that a further examination 
of those debates will disclose that the extent to which Con-
gress may restrict the President's power to remove other 
than purely executive officers is dependent upon the nature 
and function of the office involved. 

On June 16, 1789 the House considered a bill proposed 
by Mr. Madison to establish an executive department, to 
be known as the "Department of Foreign .Affairs." The 
bill as first introduced provided that the officer there pro-
vided for was ''to be removable from office by the Presi-
dent of the United States." It was objected that this phrase 
implied an attempt by Congress to confer a power upon 
the President, which he already possessed. Mr. Benson 
then offered an amendment to substitute the phrase; 
''whenever the said principal officer shall be removed from 
office by the President of the United States." The . 
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ment was adopted and the bill passed. The Senate subse-
quently passed the bill without change.15 

The debatee in Congress dealing with this amendment 
disclose that the sponsors of the bill believed the control-
ling factor to be the executive nature of the office. With 
respect to such an executive office it was their view that the 
President and not the Congress had the power of removal. 

Mr. Sedgwick said: 

'' * * * If expediency is at all to be considered, gentle-
men will perceive that this man is as much an instru-
ment in the hands of the President, as the pen is the 

15 Of the proceedings in the Senate there is no complete record. The 
vote on the passage of the bill was a tie, the deciding vote was cast by the 
Vice President, .John Adams. 

Of the proceedings in the House of Representatives Senator Edmonds 
made the following analysis (III Impeachment of Andrew Johnson, pp. 84, 
85): 

''Of the 54 Members of the House of Representatives present, those 
who argued that the power of removal was, by the Constitution, in the 
President, were Sedgwick, Madison (who had maintained the opposite), 
Vining, Boudjnot, Clymer, Benson, Scott, Goodhue, and Baldwin. Those 
who contended that the President had not the power, but that it mig·ht 
be conferred by law, but ought not to be, were .J aekson, Stone, and 
Tucker. 

''Those who believe that the President had not the power, and that 
it could not he e·onferred, were White, Smith of South Carolina, Liver-
more, and Page. 

''Those who maintained that the President had not the inherent 
power, but that it might be bestowoo by law, and that it was expe-
dient to bestow it, were Huntington, Madison at :first, Gerry, Ames, 
Hartly, Lawrence, Sherman, Lee and Sylvester-24 in all, speaking. 
Of these, 15 thought the Constitution did not confer this power upon 
the President, while only 9 thought otherwise. But those who thought 
he had the power and those who thought the law ought to confer it 
were 17. 

''Thirty did not speak at all, and in voting upon the words conferring 
or recognizing the power, they were just as likely to vote upon the grounds 
of R-oger Sherman as upon the reasons of those who merely intended to 
admit the power. On the motion to strike out the words 'to be removable 
by the President,' the ayes were 20, and the noes 34; but no guess, even, 
can be formed that this majority took one view rather than the other. 
Indeed, adding only the 8 who spoke against the inherent power, but for 
the provisions of law, to the 20 opponents of both, and there is a clear 
majority adverse to any such inherent power in the President. And when 
on the next day it was proposed to change the language to that whieh 
became the law, among the ayes are the names of White, Smith of South 
Carolina, Livermore, Page, Huntington, Gerry, Ames and Sherman, all of 
whom, as we have seen, were of opinion against the elaim of an inherent 
power of removal in the President. ' ' 

See also Corwin-The President's Removal Power, pp. 12-13. 
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instrument of the Secretary in corresponding with for-
eign Courts. If, then, the Secretary of Foreign Affairs 
is the mere instrument of the President, one would 
suppose, on the principle of expediency, this officer 
should be dependent upon him. It would seem incon-
gruous and absurd, that an officer who, in the reason 
and nature of things, is dependent on his principal, and 
appointed merely to execute such business as is com-
mitted to the charge of his superior, (for this business, 
I contend, is committed solely to his charge,) I say it 
would be absurd, in the highest degree, to continue 
such a person in office contrary to the will of the Presi-
dent, who is responsible that the business be conducted 
with propriety, and for the general interest of the na-
tion." (1 Annals of Congress, Col. 522).16 

Mr. Boudinot said: 

''If we were not at liberty to modify the principles 
of the Constitution, I do not see how we could erect an 
Office of Foreign Affairs. If we establish an office 
avowedly to aid the President, we leave the conduct 
of it to his discretion. the whole Executive is 
to be left with hjm. Agreeably to this maxim, all Ex-
ecutive power shall be vested in a President. But how 
does this comport with the true interest of the United 
States 1 Let me ask gentlemen where they suspeet 
danger 1 Is it not made expressly the duty of the Sec-
retary of Foreign Affairs to obey such orders as shall 
be given to him by the And would you keep 
in office a man who should refuse or neglect to do the 
duties assigned Is not the President responsible 
for the He certainly is. How then 
can the public inte-rest (1 Annals of Con-
gress, Col. 528). 

Mr. Benson, author of the amendment, said: 

'' * * * I will instance the officer to which the bill 
relates. To him will necessarily be committed nego-

16 When Annals of Congre:;s are referred to, reference is made to those com-
piled by Joseph Gales, Edition of 1834. There appears to be some discrepancy 
in the column numbering in the various compilations. 
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tiations with the Ministers of foreign Courts. This is a 
very delicate trust. The supreme Executive officer, 
in superintending this department, may be entangled 
with suspicions of a very delicate nature, relative to 
the transactions of the officer, and such as from circum-
stances would be injurious to name * * *.'' (1 An-
nals of Congress, Col. 505). 

Mr. Vining, a strong supporter of the amendment, said: 

''As to the principle of the gentleman from Virginia, 
(:wlr. \Vhite,) that he who appoints must remove; It 
may be a good one, but it is not a general one. Under 
this Government, officers appointed by the people are 
removed by the representatives of the State Legisla-
tures. I take it that the best principle is, that he who 
is responsible for the conduct of the officer, ought to 
have the power of removing him; by adhering to this 
principle, we shall be led to make a right decision on 
the point in debate.'' (1 Annals of Congress, Col. 
465). 

and further-
'' The argument of convenience is strong in favor of 

the President; for this man is an arm or an eye to him; 
he sees and writes his secret dispatches, he is an instru-
ment over which the President ought to have a com-
plete command.'' 
'' * * * The Departments of Foreign Affairs and 
War are peculiarly within the powers of the President, 
and he must be responsible for them; but take away his 
controlling power, and upon what principle do you re-
quire his (1 Annals of Congress, Cols. 
511 to 512). 

Mr. Hartley said: 
'' * * * but first I would observe that this is an office 
of considerable importance, if we are to judge by the 
duties assigned in the body of the bill. In all commer-
cial countries it will require men of high talents to fill 
suc.h an office, and great responsibility. It is necessary 
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to connect the business in such a manner as to give the 
President of the United Slates a complete command 
over it; so, in whatever hands it is placed, or however 
modulated, it must be subjected to his inspection and 
control." (1 Annals of Congress, Cols. 479-480). 

Mr. Lawrence said: 
"In the Constitution, the heads of the departments 

are considered as the mere assistants of the President 
in the performance of his Executive duties.'' (1 
nals of Cong-ress, Col. 485). 

In the Myers case this Court referred at length to the 
views of James Madison. While he believed that the Presi-
dent and not the Congress had the power to remove execu-
tive political officers it was also his view that an officer hav-
ing quasi leg-islative or quasi judicial and executive powers 
was not subject to the unqualified c.ontrol of the President 
through the exercise of the power of removal. 

One week after the debates upon the Foreign Affairs De-
partment Bill Mr. Madison clearly expressed his view that 
Cong-ress might reasonably restrict the President's power 
to remove other than purely officers. In discuss-
ing the comptroller he declared : 

"It will be necessary to consider the nature of this 
office, to enable us to come to a right decision on the 
subject; in analyzing- its properties, we shall easily dis-
cover they are not purely of an Executive nature. It 
seems to me that they partake of a Judiciary quality as 
well as Executive; perhaps the latter obtains in the 
greatest degree. The principal duty seems to be de-
ciding upon the lawfulness and justice of the claims and 
accounts subsisting between the United States and par-
ticular citizens: This partakes strongly of the judicial 
character, and there may be strong reasons why an of-
ficer of this kind should not hold his office at the plea-
sure of the Executiv-e branch of the Government. I am 
inclined to think that we ought to consider him some-
thing- in the light of an arbitrator between the public 
and individuals, and that he ought to hold his office by 
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such a tenure as will make him responsible to the pub-
lic generally; then again it may be thought, on the 
other side, that some persons ought to be authorized 
on behalf of the individual, with the usual liberty of 
referring to a third person, in case of disagreement, 
which may throw some embarrassment in the way of 
the first idea. 

"Whatever, Mr. Chairman, may be my opinion with 
respect to the tenure by which an Executive offieer may 
hold his offic.e according to the meaning of the Consti-
tution, I am very well satis:fied, that a modification by 
the Legislature may take place in such as partake of 
the judicial qualities, and that the legislative power is 
sufficient to establish this office on such a footing as to 
answer the purposes for which it is prescribed.'' (1 An-
nals of Congress, Col. 611-612). 

Mr. Sedgwick disagreed with Mr. Madison as to the na-
ture of the office of Comptroller. He said : 

''He also conceived that a majority of the House had 
decided that all officers conc.erned in Executive business 
should depend upon the will of the President for their 
continuance in office; and with good reason, for they 
were the eyes and arms of the principal Magistrate, 
the instruments of execution.'' (1 Annals of Congress, 
Col. 613). 

Mr. Madison in reply said: 
"When I was up before, * * *, I endeavored to 

show that the nature of this office differed from the 
others upon which the House had decided; and, conse-
quently, that a modification might take place, without 
interfering with the former distinction; so that it can-
not be said we depart from the spirit of the Constitu-
tion. 

''Several arguments were adduc.ed to show the Ex-
ecutive JVIagistrate had Constitutionally a right to re-
move subordinate officers at pleasure. Among others 
it was urged, with some force, that these officers were 
merely to assist him in the performance of duties, 
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which, from the nature of man, he could not execute 
without them, although he had an unquestionable right 
to do them if he were able; but I question very much 
whether he can or ought to have any interference in the 
settling and adjusting the legal claims of individuals 
against the United States. The necessary examination 
and decision in such eases partake too much of the 
Judicial capacity to be blended with the Executive. I 
do not say the office is either Executive or Judicial; I 
think it rather distinct from both, though it partakes 
of each, and therefore some modification, accommo-
dated to those circumstanc.es, ought to take place. * * * '' 
( 1 A.nnals of Congr·ess, Col. 614). 

The Congress concluded that the Comptroller was an ex-
ecutive officer and it was perhaps for that reason that the 
suggestion of Mr. Madison was not carried out. 

That the early Congresses shared Mr. Madison's belief 
that the President did not have the unrestricted power to 
remove other than executive political officers is shown by 
their enactments.17 

In view of the statements of the leaders in Congress as 
to the basis of the ''Decision of 1789, '' we submit that Con-

11 Thus the Act of 1789 providing for the government of the Northwest 
Territory (1 Stat. 50, 53 (1789) ) indicated that the commissions of judges 
in this territory should "c·ontinue in force during good behaviour." Acts 
following this containing the same provisions were those providing for the 
government of the territory south of the Ohio River (1790), for the organ-
ization of the territories of Indiana (1800), Michigan (1805) and Illinois 
(1809). It may be noted that territorial judges had executive and legis-
lative powers as well as judicial powers. 

Under the Act of Feb. 27, 1801, the Courts of the District of Columbia 
were established and this act provided that judges were ''to hold their re-
spective offices during good behaviour.'' In this same act it is provided that 
''such number of discreet persons to be justices of the peace as the Presi-
dent of the United States shall from time to time consider expedient to 
serve for a term of five years. (2 Stat., 103). 

Subsequently the Act establishing the territorial government of Wis-
consin (1836) direcied that the judges ''shall hold their o:ffices during good 
behaviour." The organization Acts for the territories of Louisiana (1804-), 
Iowa (1838), Minnesota (1849), New Mexico (1850), Utah (1850), North Da-
kota (1861), Nevada (1861), Colorado (1861), and Arizona (1863), provided 
for judges ''to serve for four years.'' Those for the organization of Ore-
gon (1848), Washington (1853), Kansas (1854), Nebraska (1854), Idaho 
(1863), Montana (1864), Alaska (1884), Indian Territory (1889), and Okla-
homa (1890), provided for judges "to serve for four years, and until their 
successors shall be appointed and qualified.'' 
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gress decided solely the question of the power to remove 
executive officers. Those debates also clearly indicate that 
the sponsors of the bill recognized that, dependent upon the 
nature and function of the office involved, Congress might 
restrict within reasonable limits the power of the President 
to remove. 

4. THE DEcisioNs OF Tnis CouRT. 

The views of the early leaders of Congress that the ex-
tent of the President's power to remove officers of the 
United States was dependent upon the nature and function 
of the office involved is not inconsistent with any decisions 
of this Court. 

In Marbury v. Madison, 1 Cranch, 137, 161 (1803), Chief 
Justice Marshall declared that Congress had properly ex-
ercised its power to prevent the President from removing 
a Justice of the Peace of the District of Columbia. In view 
of the function of the office involved the decision is not nec-
essarily inconsistent with the holding in the Myers case. It 
would seem reasonable to protect a quasi judicial officer 
from removal during his term of office. 

Matter of Hennen, 13 Peters, 230 (1839), was a case in-
volving the right of the United States District Judge to 
remove from office the clerk of the District Court for the 
District of Louisiana. The right of the Judge to remove 
the clerk was upheld. The opinion suggests that in the case 
of a Clerk of the District Court the power of removal may 
be vested exclusively in the Courts. The opinion states: 

"* * * It would be a most extraordinary construc-
tion of the law, that all these offices were to be held 
during life, which must inevitably follow, unless the 
incumbent was removable at the discretion of the head 
of the department: the President has certainly no 
power to remove. These clerks fall under that class of 
inferior officers, the appointment of which the Constitu-
tion authorizes Congress to vest in the head of the de-
partment. * * *" (p. 260). (Italics supplied). 
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In United States ex rel. Goodrich v. Guthrie, 17 How. 284 
( 1855), the power of the President to remove territorial 
judges was argued but not decided. In the course of his 
dissenting opinion Mr. Justice McLean referred to the ''De-
cision of 1789," as follows: 

''In the 2d section of the Act referred to it was pro-
vided: When the principal officer of the department 
should be removed the chief clerk, during the vacancy, 
shall have custody of the records of the department. 
And a similar provision is contained in the other acts 
to establish the principal departments of the govern-
ment. The heads of these departments constituted the 
cabinet of the President; and, as they were not only his 
advisers, but discharged their duties under his direc-
tion, there was a peculiar propriety that their offices 
should be held at the will of the e:x:ecutive. (p. 306). 

* * * * 
"It is argued that, as the President is bound to see 

the laws faithfully executed, the power to remove un-
faithful or incompetent officers is necessary. This may 
be admitted to be a legitimate argument, as commonly 
applied to· execu.tive officers. My own view is, that the 
power to see that the laws are faithfully executed, ap-
plies chiefly to the giving effect to the decisions of the 
courts when resisted by physical force. But however 
strongly this may refer to the political officers of the 
government, how can it apply to the judicial office? 
(p. 310). 

'' * * * There have been, it is believed, but two 
judges of territories removed, and those recently, since 
the organization of the Union. And we may rely on 
the early practice of the government, to show its true 
theory, in the exercise of federal powers. The great 
principles of our system were then understood and ad-
hered to, and our safest axioms are found in this part 
of our history." (p. 311). (Italics supplied). 

See also: 
McAllister v. United States, 141 U. S. 174 (1891). 
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In United States v. Perkins, 116 U. S. 483 (1886), a cadet 
engineer brought suit to recover his salary for the period 
after his removal from office by the Secretary of the Navy. 
Revised Statutes 1229 provided that no officer in the Naval 
service should be removed from service in time of peace 
except in pursuance of a sentence of court-martial. Al-
though it was urged that the Secretary of the Navy was 
acting for the Executive this Court held that the cadet engi-
neer had been improperly removed. The function of an 
officer of the Navy would seem to require that he be reason-
ably safe from arbitrary removal. 

See also: 

Blake v. United States, 103 U. S. 227 (1880); 
Wallace v. United States, 257 U. S. 541 (1922). 

In Shurtleff v. United States, 189 U. S. 311 (1903), this 
Court assumed that Congress might prescribe reasonable 
legislative standards for the removal from office of General 
Appraisers appointed by the President of the United States : 

"We assume for the purposes of this case only, that 
Congress could attach such conditions to the removal of 
an officer appointed under this statute as to it might 
seem proper, and therefore, that it could provide that 
the officer should only be removed for the causes stated 
and for no other, and after notice and an opportunity 
for a hearing. Has Congress by the twelfth section of 
the above act so provided?" (p. 314). 

The mer·e recognition in the Shurtleff case of the power of 
Congress to require notice and hearing if removal were made 
for any of the causes specified was an express acknowledg-
ment of the power of Congress within certain limits to pre-
scribe legislative standards for the removal of officers. If the 
President's power in this respect were unlimited, it is clear 
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that he might remove for any cause and without notice or 
hearing. (See dissenting opinion of Justice McReynolds 
in the IYiyers case at page 178). The question of constitu-
tionality would, therefore, seem to depend upon the reason-
ableness of the restriction imposed upon the President. In 
determining such a question the function of the office in-
volved should be the controlling factor. 

See also: 

Reagan v. United Sta.tes, 182 U. S. 419 (1901); 
Embr-y v. United States, 100 U. S. 680 (1879); 
McElratt v. United States, 102 U. S. 426 (1880). 

In the Myers case, supra, this Court held that the Senate 
could not appropriate the power of the President to remove 
executive officers by requiring the assent of the Senate to 
the removal of a Postmaster of the first class. In view 
of the executive nature of the office involved the restriction 
there placed upon the power of the Pr·esident to remove 
seems clearly unreasonable. 

In many of the above cases this Court assumed that Con-
gress might restrict the power of the President to remove 
officers of the United States. All such cases involved offices 
whose functions required that the incumbent be reasonably 
secure from arbitrary removal. In those cases (such as 
the liJyers case, supra) in which the authority of Congress 
to restrict the President's power of removal was denied it 
was apparent that the functions performed by the officer 
were wholly executive. Like the Decision of 1789, the de-
cisions of this Court the ref ore suggest that the power of 
Congress to enact reasonable legislative standards to be 
applied by the President in the exercise of his power of 
removal is dependent upon the nature and function of the 
office involved. 
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5. THE NATURE oF THE FEDERAL TRADE CoMMISSION. 

The plaintiff now proposes to demonstrate that the func-
tion of the Federal Trade Commission requires that the 
Comnris'Sioners be reasonably secure from arbitrary re-
moval. 

Section 1 of the Act provides for the establishment of a 
Federal Trade Commission to be composed of five commis-
sioners appointed by the President by and with the consent 
of the Senate. Each Commissioner is to serve for a definite 
term of years. In order that the Commission should be 
free from political domination it is provided that "Not 
more than three of the Commissioners shall be members of 
the same political party.'' 

Section 5 of the Act empowers and directs the Federal 
Trade Commission to persons, partnerships, etc., 
''from using unfair methods of competition in commerce.'' 
When acting rmder this Section the Commission has been 
held to be an administrative body. Thus in Federal Tra.de 
Commission v. Eastman Kodak Co. et al., 274 U. S. 619 
(1927), it was stated: 

''The Com1nission exercises only the administrative 
functions delegated to it by the Act, not judicial powers. 
Na.tional Harness, etc., Association v. Federal Trade 
Commission (C. C. A.), 268 :B,ed. 705, 707; Chamber of 
Commerce v. Federal Trade Comm.ission (C. C .. A .. ), 
280 Fed. 45, 48. It has not been delegated the authority 
of a court of equity." 

The nature of the administrative functions delegated- to 
the Federal Trade Commission was pointed out by the Cir-
cuit Court of Appeals for the Seventh Circuit in Bears, 
Roebuck & Co. v. Federal Trade Commission, 258 Fed. 307 
( 1919). The Court there stated: 

''With the increasing complexity of human activities 
many situations arise where governmental control can 
be secured only by the 'board' or 'commission' form of 
legislation. In such instances Congress declares the 
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public policy, fixes the general principles that are to 
control, and charge·s an administrative body with the 
duty of aseertaining within partieular fields from time 
to time the faets which bring into play the prin-
ciples established by Congress. Though the action of 
the commission in finding the facts and declaring them 
to be specific offenses of the character embraced within 
the general definition by Congress may be deemed to 
be quasi legislative, it is so only in the sense that it 
converts the actual legislation from a static into a dy-
namic condition. But the converter is not the ele.c-
tricity. And though the action of the commission in 
ordering desistance may be counted quasi judicial on 
account of its form, with respect to power it is not 
judicial, because a judicial determination is only that 
which is embodied in a judgment or decree of a court 
and enforceable by execution or other writ of the court" 
(p. 312). 

See also: 
Royal Baking Powder Co. v. Federal Trade Commis-

sion, 281 Fed. 7 44 ( 1922) ; 
Millers National Federation v. Federal Trade Com-

mission (S. C. D. C.) Fed. Tr. Com. St. and Dec. 1914-
1929, p. 554; 

Federal Trade Cornmission v. Gratz, 253 U. S. 4:21 
(1920). 

The designation of an administrative agency has come 
to denote a distinct type of governmental body.18 While 
the authority of such an agency is apt to be legislative in 
scope its method of procedure is modeled on judicial prac-
tice and indeed must be if the Constitutional principle 
against delegation of legislative power is to be obviated. 
Wichita R. R. v. Public Utiliti.es Commission, 260 U. S. 48 
(1922). 

1s In describing the nature of a proceeding before the Federal Trade 
Commission the Supreme Court stated in Federal Tmde Commission v. 
Gratz, 253 U. S. (1920) 421, at page 432, "The proceeding is thus a novelty. 
It is a new device in administrative machinery, introduced by Congress in the 
year 1914, in the hope thereby of remedying conditions in business which a 
great majority of the American people regarded as menacing the general 
welfare, and which for more than a generation they had vainly attempted 
to remedy by the ordinary processes of law.'' 
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But the Commission has powers other than the admin-
istrative powers enumerated in 5. 

Section 7 of the Act provides that ''in any suit in equity 
brought by or under the direction of the Attorney General 
as provided in the anti-trust Acts, the court may, upon the 
conclusion of the testimony therein * * * refer said suit to 
the Commission a:s a master in chancery, to ascertain and 
report an appropriate form of decree therein.'' When act-
ing as a master in chancery it is clear that the Federal 
Trade Commission is acting as an agency of the Federal 
Courts. To give the President the unrestricted power of 
removal of Federal Trade Commissioners would confer 
upon him the power to change the essential character of 
and to dominate the agency selected by a court as a ma·ster 
in chancery. Whatever the power of the President in re-
moving an executive officer may be it seems clear that his 
power to control an agent of the Court is not unlimited. 

Under Section 6 of the Act, the Federal Trade Commis-
sion has the duty to make certain investigations at the 
stance of Congress, to report its findings to Congress, to 
make 'Special and annual reports to Congress and to submit 
therewith recommendations for additional legislation. It 
would seem clear that in making such reports and investi-

the Commission is acting as an agency of Congress. 
This power has been likened to that of a Committee of 
Congress by the Attorney General of the United States. In 
an opinion dated October 24, 1925, dealing with the powers 
and duties of the Federal Trade Commission in the conduct 
of investigations the Attorney General stated: 

''A main purpose of the Federal Trade Commission 
Act was to enable Congress, through the Trade 
mission to obtain full information concerning condi-
tions industry to aid it in its duty of enacting 
legislation. That purpose was emphasized in the pro-
ceedings attending the pa·ssage of the Act (S. Rep. 583, 

LoneDissent.org



44 

63d Cong. 2d Sess., S. Rep. 597, 63d Cong. 2d Sess.); 
and in the debates the Commission was sometimes 
likened to a Committee of Congress (statement by Con-
gressman Stevens, 51 Cong. Rec. 14935).19 

"Resolutions directing inve·stigations pursuant to 
section 6, subsection (d), are to be limited in their scope 

the ascertainment of facts which reasonably and log-
Ically tend to show whether or not the Antitrust Acts 
are being violated by any corporation. The existence 
or nonexistence of a violation of such acts may be dis-
closed by acts committed by the corporations under in-
vestigation and the effect of such acts upon interstate 
trade and commerce. The investigations should not in 
any case be enlarged to include an inquiry into any 
matter which does not have a direct bearing· upon the 
question whether interstate trade and commerce are 
being unlawfully monopolized or restrained.'' ( 34 Op. 
Att. Gen. 557). 

The work undertaken by the Federal Trade Commission 
as a direct agent of Congress is perhaps the most important 
single function performed by the Commission. 20 Since its 

19 See Appendix B for other debates as to the type of agency intended to 
be created, 'P· 63. 

zo J:D.XAMPLES OF LEGISLATION WHICH RESULTED FROM 
INVESTIGATIONS. 

The following is a lli!t of certain legislative acts which, either in whole or 
in part, were the result of investigations conducted by the Federal Trade 
Commission at the instance of Congress. 

PACKERS AND STOCKYARDS ACT OF 1921 
42 Stat. 159; 7 U.S. C. A., Sec. 181 (1921). 

''Exhaustive inquiry made by the Commission into conditions in the 
meat packing industry led to passage of the Packers and Stockyards Aet. ' ' -
(Statement of Work of Fed. 'rr. Com., p. 26, F. T. C. publication of 
March, 1932). 

''The Commission's report on the meat packing industry led to the 
introduction of several bills and resolutions in Congress, out of' which 
:finally developed the Packers and Stockyards Act.'' (American Economic 
Review, Vol. 15, p. 629). 

EXPORT TRADE ACT 
40 Stat. 516, 15 U. S. C. A., Sec. 61 (1918). 
In 1916 the Federal Trade Commission in its report to Congress on Coopera-

tion in American Export Trade the growth of trade in foreign 
countries and the encouragement by foreign governments of buying and selling 
combinations with which American exporters must deal and compete. To 
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creation the Commission has conducted approximately fifty 
(50) major investigations at the instance of Congress. It is 
estimated that approximately one-half of the total amount 
expended by the Commission ha·s been spent on account of 
meet this important national need, the Export Trade Act was passed on April 
10, 1918 (Annual Report, F. T. C., 1921, p. 58). 

The Commission's recommendations for the creation of export combinations, 
composed of competing domestic concerns, were adopted by Congress and em-
bodied in the Webb Act. (American Economic R-eview, Vol. 15, p. 629). 

PROPOSED PUBLIC UTILITY ACT 
H. R. 5423, 74th Cong. 1st Sess., Feb. 6, 1935. 
There is now pending before Congress H. R 5423 which is cited as the 

"Public Utility Act of 1935." This act grew out of the investigation con-
ducted by the Commission under authority of S. Res. 83, 70th Cong., 1st Seas., 
]'ebruary 15, 1928. It is considered ''the most important inquiry ever under-
taken by the commission." (Annual Report, F. T. C., 1932, p. 21). 

RADIO ACT 
44 Stat. 1174, 47 U. S. C. A., Sec. 81 (1927). 
This investigation conducted under the authority of H. Res. 548, 67th Cong., 

1923, disclosed certain cross licensing practices. The report to· Congress made 
in response to this investigation contained facts and data which were un-
doubtedly an aid in the enactment of subsequent Radio legislation. (Annual 
Report, F. T. C., 1932, p. 267). 

CHAIN STORES 
Among the most important investigations conducted by the Commission, at 

the request of Congress under authority of S. Res. 224, 70th Cong. 1st Seas., 
May 12, 1928, is that pertaining to the Chain Stores. _. series of reports 
have been transmitted to Congress which may be the basis of future legisla-
tion. (Statement of Work, F. T. C. publication of March, 1932, p. 22, 23, 24; 
Annual Report, F. T. C., 1932, p. 256; 1934, p. 30). 

SALARIES OF EXECUTIVE'S INQUIRY 
A report on this investigation conducted under authority of S. Res. 75, 73rd 

Cong. 1st .sess., May 29, 1933, was transmitted to the Senate in fourteen 
volumes, detailing information as to salaries and other compensation received 
by officials of corporations having capital and/or assets of more than 
$1,000,000 and listed on the New York Stock or Curb Exchanges, for the :five-
year period, 1928-1932. 

As a result of this report certain amendments were suggested in the Securi-
ties and Exchange Act which would require that reports on the salaries of 
executives be made to the stockholders. (Annual Report, F. T. C., 1934, p. 25). 

INVESTIGATIONS WHICH RESULTED IN THE LOWERING OR AD-
JUSTMENT OF PRICES SO THAT LEGISLATION WAS UNNECES-
SARY. 

COTTON TRADE 
S. Res. 262, 67th Con,g-. 2nd Sess., March 16, 1923. 
S. Res. 429, 67th Cong., 4th Sess., Jan. 31, 1923. 

'' This report reeommended that Congress enact legislation providing for 
some form of southern warehouse delivery on New York contracts.'' (F. 
T. C. Report transmitted to Congress April 28, 1924). 
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investigations undertaken as such an agent of Congress in 
aid of legislation. 21 The value of this work in aid of legisla-
tion is directly dependent upon the maintenance of the Com-
mission a:s an independent body. 

The theory of a separation of executive, legislative and 
judicial power lies at the foundation of our Constitutional 
Government (supra, pp. 22 to 23). This does not mean 

The special warehouse committee of the New York Cotton Exchanges on 
June 28, 1924, adopted the recommendations of the Commission. (Annual 
Report, F. T. C., 1932, p. 263). 

''Reductions in the cost of marketing cotton were a direct result of the 
Commission's cotton trade investigation. " (Statement of Work of Fed. 
Tr. Com., 1932, p. 27, F. T. C. publication of March, 1932). 

FURNISHINGS REPORT 
S. Res. 127, 67th Cong., 2nd Sess., Jan. 4, 1922. 

''Through disclosure of widespread association activities in violation 
of the antitrust laws, the Commission aided materially in procuring lower 
prices for furniture, kitc_hen furnishings and newsprint paper.'' (State-
ment of Work, Fed. Tr. Com. (1932) p. 27, F. T. C. publication of March, 
1932). 

STATEMENT SHOWING COST BY FISCAL YEARS 
OF GENERAL INVESTIGATIONS 

CONDUCTED BY THE FEDERAL TRADE COMMISSION 
IN AID OF LEGISLATION1 

Amount Ex-
pended im Amount 

Total Expended Investigations Expe<nded im 
Authorized by Investigations As An 

Senate and House at its own Agent of 
Total Amount Resolutions instance Congress in 

Fiscal Expended for in aid of in afid of Aid of 
Year All Purposes Legislation Legislation Legislation 

(a) (b) (c) (d) (band c) 

1927 .... $ 960,704.21 $ 189,552.76 $ 151.83 $ 189,704.59 
1928 .... 972,966.04 166,828.84 74,925.71 241,754.55 
1929 .... 1,159,459.75 268,028.56 78,053.80 346,082.36 
1930 .... 1,494,669.19 478,256.92 54,229.72 532,486.64 
1931 1,862,221. 72 653,534.29 39,302.63 692,836.92 
1932 1, 778,427.88 846,916.45 39,992.56 886,909.01 
1933 •... 1,393,417.35 586,425.912 30,541.23 616,967.14 
1934 . . . . 1,313,856.11 516,190.843 13,538.39 529,729.23 

$9,627,407.46 $3,705,734.57 $330,735.87 $4,036,470.44 

1 Source-Annual Reports of Federal Trade Commission. 
2 Includes $737.93 expended setting up new division to administer Securi-

ties Aet. 
a Includes $186,751.29 expended administering Securities Act and organizing 

new division which later became Securities and Exchange Commission. 
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an absolute separation. But it does mean that no branch 
of the Government, except as permitted by the Constitution, 
shall usurp any of the essential functions of the other 
branch. Wh!le the President is given the duty to see that 
the laws are properly enforced it is clear that this duty is 
confined to those laws which Congress has enacted. Con-
gress having enacted a law setting forth a reasonable legis-
lative standard for the removal of a Federal Trade Com-
missioner, it would seem that the President's duty to en-
force the law was limited to an exercise of his executive 
power of removal in accordance with the law. The execu-
tive power of removal would remain with the President. 
To hold otherwise in thiR case would permit the President 
effectively to usurp the functions of other branches of the 
Government by controlling a legislative agent of Congress 
and an agent of the Courts. 

It is respectfully submitted that the answer to question 
number 2 submitted to this Court by the Court of Claims is 
"Yes." 

CONCLUSION. 
For the reasons stated and on the authority of the cases 

cited above, it is respectfully submitted that the answer to 
each of the questions certified to this Court should be 
"Yes." 

HENRY HERRICK BoND, 
RALSTONE R. IRVINE, 

Of Counsel. 

WILLIAM J. DoNoVAN, 
1010 Shoreham Building, 
Washington, D. C., 

Attorney for Plaintiff. 
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APPENDIX A. 
Synopsis of Legislative History of the Federal Trade Com-

mission Act Showing That Congress Intended That a 
Commissioner May Be Removed by the President for 
"Inefficiency, Neglect of Duty, or Malfeasance in 
Office," and for No Other Cause. 

In response to President Wilson's message to Congress 
of January 20, 1914, recommending the formation of a com-
mission to assist and guide business, the House Interstate 
and Foreign Commerce Committee presented a bill, 
H. R. 15613, to the House of Representatives, 63d Congress, 
2d Session. This bill was intended to create an interstate 
trade commission.1 It provided: 

''Any commissioner may be removed by the President 
for inefficiency, neglect of duty, or malfeasance in 
office.'' 

In the report to the House accompanying H. R. 15613, 
Representative Covington, author of the bill, and chairman 
of the subcommittee of the House Interstate and Foreign 
Commerce Committee that had prepared it, indicated that 
in drafting the bill it had been his intention to create a 
commission as a free and independent body. The report in 
this regard stated: 

63d Congress, 2d Session. ll ottse of Representatives. 
Report No. 533, Com.mittee on Interstate and Foreign 

Commerce. 

''But the great value to the American people of the 
Interstate Commerce Commission has been largely be-
cause of its independent power and authority. The dig-
nity of the proposed commission and the respect in 
which its performance of its duties will be held by the 
people will also be largely because of its independent 

1 The House passed H. R. 15613 without amendment. 
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power and authority. Therefore the bill removes en-
tirely from the control of the President and the Secre-
tary of Commerce the investigations conducted and the 
information acquired by the commission the au-
thority heretofore exercised by the Bureau of Corpora-
tions or the Commissioner of Corporations. All such 
investigations may hereafter be made upon the initia-
tive of the commission, within constitutional limita-
tions, and the information obtained may be made public 
entirely at the discretion of the commission."2 (p. 3). 
(Italics supplied). 

The debates in the House clearly show the intention of 
this body to create a commission free and independent of 
any control by the President. 

In answering the criticism that the Commission would not 
be subject to the control of the head of a department or 
even to the control of the President, Representative Willis, 
of Ohio, member of the Interstate and Foreign Commerce 
Committee, stated in the House: 

''The bill is criticized because, under its terms, 
it is proposed that this commission shall not be 
subject to the Commissioner of Corporations or to the 
head of the Department of Commerce, or even to the 
President. The bill is criticized because the authors of 
it have made an attempt to make this commission an 
independent body, responsible only to the American 
people. I am frank to say in my judgment, that is 
one of the reasons why this bill is to be commended-
because it contemplates the creation of a commission 
that shall not be subject to anybody in the Government, 
but shall be subject only to the people of the Unit eel 
States. I hope and believe that if this bill shall be 
enacted into law it will not be possible to have such a 
situation as to corporate control and political manage-
ment as we find at present." (Cong. Rec., Vol. 51, p. 
8981). (Italics supplied). 

2 Representative Covington, in explaining H. R. 15613 in the House, re-
peated the above statement. (Cong. Rec., Vol. 51, p. 8842). 
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In comparing the proposed commission with the then Bu-
reau of Corporations, Representative Willis said: 

"* * * the object of this bill is to create a body, a 
commission, an organization that shall not be under 
political domination or control, and that there shall not 
be the probability or possibility of such a thing. It 
seems to me that this is a commendable feature of the 
bill-the idea that this commission is to be entirely 
separate and apart from any existing department of the 
Government, not subject to the orders of the President, 
not compelled to report to the President or to the Sec-
retary of Commerce." (Cong. Rec., Vol. 51, p. 8982). 
(Italics supplied). 

In commenting on the publication of reports of commission 
investigations as being within the discretion of the commis-
sion, he said : 

"• * * I think that is a wise provision, because it 
makes this interstate trade commission absolutely inde-
pendent of any exterior authority in that regard." 
(Cong. Rec., Vol. 51, p. 8983). 

Representative Covington, author of the bill, and chair-
man of the subcommittee of the House Interstate and For-
eign Commerce Committee that had prepared it. in reply to 
a suggested amendment which would limit the independent 
discretion of the commission in dealing with its investiga-
tions, said: 

''This amendment is offered to the section 
which transfers the powers of the Bureau of Corpora-
tions to the interstate trade commission. One of the 
most serious objections to that bureau at the time it 
was created, in the administration of the then Presi-
dent .Roosevelt, was that he was able, through the stat-
ute then written, to hold in the hollow of his hand and 
use at his imperious will the information gathered by 
the investigations conducted under it; and one of the 
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motives of this committee in transferring these powers 
in the way that they are transferred was to provide that 
the inforn1ation obtained should be made public under 
this section at the discretion of the commission. If we 
strike Ol1t the words in this section and insert the words 
'shall be furnished to the Interstate Commerce Com-
mission and to all railroads or corporation commis-
sions' the effect will be to eliminate entirely that pro-
vision which makes this publicity a real, independent 
publicity, and will restore to the control of the Presi-
dent entirely the publicity obtained under that section." 
( Cong. Rec., Vol. 51, pp. 8993-8994). 

The amendment was rejected. ( Cong. Rec., Vol. 51, p. 
8994). 

Representative Graham, of Pennsylvania, member of the 
House Judiciary Committee which also considered portions 
of this bill, clearly indicated that in his opinion the bill pro-
vided for a commission absolutely independent of the power 
and control of the President. To make the tenure of office 
of these commissioners even more secure than provided in 
the bill, where the commissioners were removable ''by the 
President for inefficiency, neglect of duty, or malfeasance 
in office,'' Representative Graham proposed in an amend-
ment: 

'' * * * after the word, 'President,' insert the 
words 'by and with the advice and consent of the 
Senate.' '' ( Cong. Rec., Vol. 51, p. 8987). 

In support of this proposed amendment he said: 

'' * * * An industrial commission is not a part of 
the executive department of the Government * * • 
It is more nearly related to the judicial function of the 
Government, and I would wish to see the tenure of office 
made as secure as possible. Indeed, it was in my 
thought to suggest that the removal of one of these 
commissioners, and also of one of the Interstate Com-
merce Commission, which is now exercising such great 

LoneDissent.org



52 

powers and discharging such responsible duties, ought 
to be made only by impeachment in the manner in which 
we would remove a judge from office. It is in order 
that these men should be lifted above politics and put 
upon a high plane. The appointment itself contains the 
element of political selection, but I make no suggestion 
about changing that. I refer simply to what will make 
the men in office more secure, more independent in their 
action and conduct, and to that end they ought to be 
removed from office only by and with the advice and 
consent of the Senate. * * * I recogniw that the 
language of this bill is copied from the act creating 
the Interstate Commerce Commission, and I also recog-
nize that when the Interstate Commerce Commission 
was created this sort of legislation was in its infancy 
and that there is room for improvement in all such 
provisions. So far as merely appointive officers are 
concerned occupying positions in the exectttive depart-
ments of the Government and their removal may be 
concerned it ought to be within the power of the Exec-
utive to remove them, and so far as such officials come 
within his domain I would make no objection, but we 
are creating something now that lies outside the Exec-
utive and more nearly approaches the judicial. 1N e are 
creating an organization that in the discharge of its 
duties will exercise functions as high and as great as 
any ever exercised by judges upon the bench and the 
tenure of their office ought to be made as secure as pos-
sible, and this small amendment would help to create 
confidence in the independence and endurance of the 
commission. * * * If the limitation were connected 
with officials absolutely in the departments 
of the Government, there might be a question as to the 
constitutionality of such a provision, but this commis-
sion is not connected with the department, but 
made a.nd declared to be absolutely independent of the 
power and control of the President.'' ( Cong. Rec., Vol. 
51, pp. 8987-8988). (Italics supplied). 

Representative Covington in reply to the amendment sub-
mitted by Representative Graham declared that H. R. 15613 
as then drafted limited the President's power of removal. 
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He also suggested that the Congress had no power further 
to limit the President's power of removal by compelling him 
to share it with the Senate. He stated: 

'' * * * we can not circumscribe the constitutional 
right of the President to remove for cause, such as 
malfeasance in office and otherwise, those statutory 
officers of the United States created merely by act of 
Congress.'' ( Cong. Rec., Vol. 51, p. 8988). 

The amendment was rejected. ( Oong. Rec., Vol. 51, p. 
8988). 

While the House was considering H. R. 15613 the Senate 
Interstate Commerce Committee was also drafting a bill, 
S. 4160, which provided for a Federal Trade Commission. 
Upon the passage of H .. R. 15613 in the House it was re-
ferred to the Senate Interstate Commerce Committee, and 
the Committee reported H. R. 15613, together with S. 4160, 
to the Senate, recommending in their report8 that S. 4160 be 
substituted for the House bill, H. R. 15613. 

Debate in the Senate was almost exclusively upon the pro-
visions of S. 4160, and this bill, with amendments, was event-
ually passed by the Senate. 

The Senate bill, S. 4160, like the House bill, H. R. 15613, 
provided that: 

''Any commissioner may be removed by the Presi-
dent for inefficiency, neglect of duty, or malfeasance in 
office.'' 

This provision of these bills was never altered, amended, or 
limited, either in the Senate or in the House. 

Upon the objection of the House to passing the Senate 
bill, S. 4160, a conference committee combined the two bills, 

s Senate Report; No. 597, Senate Interstate Commerce Committee, 63d Con-
gress, 2d Session. 
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H. R. 15613 and S. 4160, and the bill as thus made up was 
passed by both houses. 4 

Senator N ewlands, chairman of the Senate Interstate 
Commerce Committee/ in the report of this committee to 
the Senate6 to accompany H. R. 15613 and S. 4160, clearly 
indicated the intention of this committee to provide for a 
commission which would be free and independent of any 
control by the President or any other authority. The report 
stated: 

63d Congress, 2d Session.. Senate. Report No. 59'7. 
Committee on Interstate Commerce. 
'' * * *'· I-Iad we submitted the administration of 

the antitrust act to an impartial quasi judicial tribunal 
similar to the Interstate Commerce Commission instead 
of to the Attorney General's Office, with its shifting offi-
cials, its varying policies, its lack of tradition, record, 
and precedent, we would by this time have made grat-
ifying progress in the regulation and control of trusts 
through the quasi judicial investigations of a competent 
comn1ission and through legislation based upon its rec-
ommendations. As it is, with the evasive and shifting 
incumbency and administration of the Attorney Gen-
eral's Office, oftentimes purely political in character, 
we find that the trusts are more powerful today than 
\Vhen the antitrust act was passed, and that evils have 
grown up so interwoven with the general business of 
the country as to make men tremble at the conse-
quence of their disruption.7 (p. 6). 

'' Wbjle the Bureau of Corporations, which was 
established by an act of February 14, 1903, pro-
vided in some measure for the needs now generally rec-

4 The two bills were substantially alike except for name, number of com-
missioners, and the additional powers granted the commission in the Senate 
Bill S. 4160, these additional powers being those now provided for in See. 5 of 
the Federal Trade Commission Act. 

5 The Senate Interstate Commerce Committee prepared the bill, S. 4160, 
providing for a Federal Trade Commission. 

s Senate Report, No. 597, Senate Interstate Commerce Committee, 63d Con-
gress, 2d Session. 

7 Requoting a previous statement made by Senator N ewlands. This is also 
reported in Cong. Rec., Vol. 51, p. 11088. 
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ognized and has been of great value and public benefit 
in describing in detail the conditions in particular in-
dustries, and the organization, operation, and conduct 
of particular companies, the field which has been cov-
ered has necessarily been restricted and its organiza-
tion as a division of an executive department under a 
single head, reporting only to the President, has not 
given to it either the authority or prestige which at-
taches to an independent commission, such as the Inter-
state Commerce Commission. Yet the need of such a 
position is quite as necessary in the Governmental su-
pervision of industrial activities as of railroads.8 

(p. 9). 
* * * * * * 
"It is provided that the Commission shall be com-

posed of five commissioners with a regular term of 
seven years, but the terms are so arranged that the 
whole membership will not be subject to a complete 
change at any one time. The work ·of this commission 
will be of a most exacting and difficult character, de-
manding persons who have experience in the problems 
to be met-that is, a proper knowledge of both the pub-
lic requirements and the practical affairs of industry. 
It is manifestly desirable that the terms of the commis-
sioners shall be long enough to give them an oppor-
tunity to acquire the expertness in dealing with these 
special questions concerning industry that comes from 
experience. The terms of the commissioners should 
expire in different years, in order that such changes as 
may be made from time to time shall not leave the com-
mission deprived of men of experience in such ques-
tions.9 (p. 10). 

''One of the chief advantages of the proposed com-
mission over the Bureau of Corporations lies in the 
fact that it will have greater prestige and independence, 
and its coming from a board of several per-
sons will be more readily accepted as impartial and 
well 'considered. For this reason also it is essential that 
it should not be open to the suspicion of partisan direc-
tion, and this bill provides, therefore, that not more 

also reported in Cong. Rec., Vol. 51, p. 11089. 
ll This is also reported in Cong. Rec., Vol. 51, p. 11089. 
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than three members of the commission shall belong to 
any one political party.10 (p. 11). 

* * * * * * 
''The first question is: Shall an interstate trade 

commission of some kind be I imagine 
that there can hardly be any difference of opinion on 
the point that there should be an administrative tri-
bunal of high character, nonpartisan, or, rather, bi-
partisan, and independent of any department of the 
Government. I assume also that there should be a com-
mission rather than one executive official, because there 
are powers of judgment and powers of discretion to be 
exercised. The organization should be quasi judicial 
in character. We want tradition; we want a fixed pol-
icy; we want trained experts ; vve want precedents; we 
want a body of administrative law built up. This cannot 
be well done by the s·ingle occupant of an office, subject 
to constant changes in its incumbency and subject to 
higher executive authority. Sttch work must be done by 
a board or commission of dignity, permanence, and 
ability, independent of executive authority except in its 
selection, and independent in character.11 (Appendix, 
p. 22). (Italics supplied). 

* * ... * * * 
''The next question is, What shall be the powers of 

the Shall they be confined to investiga-
tion, requirement of statements, publicity, and recom-
mendation to the President and to Congress, or shall 
they go further? 

''I would deem it very beneficial even if we could get 
a bill that would go no further than that, because we 
would then have five men of high ability and character 
who would immediately start upon this as their life 
work-not the kind of work that we do, broken up by 
thousands of other considerations and by other duties, 
but whose specialty it would be to ascertain the facts 
and the abuses requiring correction, and to give pub-
licity regarding them and then to make their recom-
mendation to Congress. " 12 (Appendix, p. 23). 

10 'l'his is also reported in Cong. Rec., Vol. 51, p. 11089. 
u Requoting a previous statement of Senator Newlands. This is also reported 

in Cong. Rec., Vol. 51, p. 11092. 
12 Requoting a previous statement of Senator Newlands. This is also re-

ported in Cong. Rec., Vol. 51, p. 11093. 
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The debates in the Senate clearly show the intention of 
this body to create a commission free and independent of 
any control by the President or any other authority. 

Senator N ewlands in introducing the bill, S. 4160, into the 
Senate said : 

"The need has long been felt for an administrative 
board which would act in these matters in aid of the en-
forcement of the Sherman antitrust law, which would 
have precedents and traditions and a continuous policy 
and would be free from the effect of such changing in-
mtmbency as has in the nature of things characterized 
the administratio!J't of the Attorney General's Office. 
( Cong. Rec., Vol. 51, p. 10376). (Italics supplied). 

* * • * * • 
''The Sherman law was passed about the same time 

as the interstate commerce act; and its administration 
was intrusted to the shifting incumbency of the Attor-
ney General's Office, that incumbency changing fre-
quently, having changed in one administration three or 
four times. The result was that instead of having an 
established system of administrative law the adminis-
tration of that law was intrusted to the shifting officials 
with the varying policies and varying views of the re-
spective Attorneys General; and it is only recently that 
we have obtained from the courts a full exposition, dec-
laration, and interpretation of the law itself. Had this 
commission been in existence during all the years of the 
Sherman antitrust law it is clear that the organization 
of these great trusts, since accomplished, would have 
been prevented, and all of the trusts then existing would 
have been brought under the steady, purposeful, con-
tinuous administration of the law, and without violent 
wrenches in the business of the country readjustments 
would have been made that would have resulted in the 
dissolution of these corporations and their reintegra-
tion in harmony with the law.'' ( Cong. Rec., Vol. 51, p. 
11082). 

In emphasizing the importance of permanency and in-
dependence of the members of the commission, Senator 
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lands compared the Attorney General's Office with the In-
terstate Commerce Commission. He stated: 

''The inefficiency of the Attorney General's Office 
has arisen, not from the lack of ability or integrity of 
officials, but from the fact that society having deter-
mined to relieve the individual from the trouble and 
expense of prosecuting these cases by itself taking 
them in charge has put the function of enforcing the 
antitru-st act upon a department the incumbency of 
which is changing there having been, I be-
lieve, three or four Attorneys General in one adminis-
tration. 

''Another difficulty has arisen: We have thus had, 
by reason of this cha,nging incumbency, the varying 
policies of minds, able and brilliant, but differing in 
their views, with the consequent demoralization of the 
entire force engaged. in the administration of this law. 
In addition to this, the .Attorney General is in a meas-
ure a political officer. He belongs to the political de-
partment of the Governm,ent, the executive depart-
ment; he sits in the President's Cabinet; and the At-
torney General's Office feels the pressure of expediency 
everywhere--" (Italics supplied). 

SENATOR BORAH. "I think the Senator and I 
agree.'' 

SENATOR NEWLANDS. ''Expediency with ref-
erence to the fate of the administration in power; ex-
pediency with reference to the fate of the party in 
power. We had an illustration of that when at a time 
of great financial disaster the proposal was made to 
a President of the United States as to whether mo-
nopoly should be increased by the acquisition by the 
United States Steel Co. of the property of the Ten-
nessee Coal & Iron Co. Upon the suggestion that the 
taking up of the securities of that company would re-
lieve a most tense financial situation, the President, 
responding to a patriotic impulse and acting only as 
he thought for the public good, practically sanctioned 
a transaction which was against the law with a view 
of averting a great financial disaster, and he went so 
far as to impress his view upon the Attorney General 
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of the United States, charged with the function of 
enforcing this law. There a great financial emergency 
operated upon the political department of the Gov-
ernment to avert the enforcement of this law. 

''Everywhere along the line this influence is felt. 
An election is approaching and the powers of monop-
oly are aroused to prevent or to slow down a certain 
prosecution, and the idea is circulated that the con-
tinuance of that prosecution or of many prosecutions 
will have a disturbing effect upon the business of the 
country and affect the coming election, and political 
pressure is brought to slow down and retard the en-
forcement of the law. So we have these political ex-
igencies arising all along and preventing the proper 
enforcement of the law. 

"We have found in the Interstate Commerce Com-
mission a nonpartisan organization, which moves ab-
solutely free from the influence either of Congress or 
of the President, an independent organization charged 
with the enforcement oftheinterstatecommerce act, and 
commencing that enforcement at the same time that 
the .Attorney General started in upon the enforcement 
of the Sherma.n antitrust law. We find, however, by 
way of contrast that almost every transportation ques-
tion has been settled, whilst we are just upon the 
threshold of the adjustment of the trust question; and 
meanwhile even the prevention of the creation of these 
great aggregations has not been accomplished. We 
have not only failed to destroy those which were in 
existence when the act was created, but we have failed 
to prevent the organization of others. 

''I cast no reflection upon any President of the 
United States or upon any Attorney General, but I say 
the system is a bad one, and, so far as I am concerned, 
I would gladly turn over the entire enforcement of the 
Sherman antitrust law to a nonpartisan, independent 
tribunal; but I do not think public sentiment is ripe for 
it, and therefore I want to go a:s far as I can in that di-
rection, and I think we have gone as far as we can. 
(Cong. Rec., Vol. 51, p. 11235). (Italics supplied). 

* * * * * * 
"The Attorney General's Office is a part of the po-

litical department of the Government, subject, as we 
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know, in the past to political influences, so that prose-
cutions have been accelerated and prosecutions have 
been slowed down because of the exigencies of the hour. 
Has there been anything of that kind in the administra-
tion of the interstate-commerce law by the Interstate 
Commerce No; it has moved on with 
dignity, precision, consecutiveness, and power, until it 
has covered the entire field of railroad administration 
and has declared principles that are known to all, so 
much so that there is nothing left now in railroad ad-
ministration except the control of securities and the 
valuation of the roads themselves. The administration 
of the interstate-commerce act side by side for the last 
20 years with the administration of the antitrust act, 
one intrusted to a commission and the other intrusted 
to an officer of the political department of the Govern-
ment, indicates the superiority of the former system.'' 
( Cong. Rec., Vol. 51, p. 12031). 

Senator Norris agreeing with Senator Newlands said: 

"I should like to call attention to a statement made 
by the Senator from Nevada (Mr. N ewlands) which he 
has repeated at least twice during the discussion of this 
bill, and which I think he is justified in making from 
the history of the past. In substance it is that the At-
torney General, being a political officer, part of an ad-
ministration connected closely with the politics and the 
political conditions of the country, often doe·s not en-
force the law for reasons that would not move a body 
such as, according to his theory, the trade commission 
will be, namely, a permanent, nonpartisan organization, 
and one that will not vary with changing conditions in 
politics. 

"1 think there is a great deal in the suggestion that 
the Senator has made. His theory is that the proposed 
trade commission will not be influenced by considera-
tions of that kind, because it will be beyond political 
parties or the changing of administrations from one 
party to another, and for that reason rnay do things 
that the Attorney General for political reasons can not 
do. (Cong. Rec., Vol. 51, p. 12647). (Italics supplied). * • • • • * 
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''I am not assuming that it will be a nonpartisan com-
mission; I was making a statement deduced from what 
the Senator from Nevada had said, and I perhaps 
would have been a little more accurate if I had said 
that the idea of the Senator from Nevada was-and I 
think that is right-that it would be a permanent com-
mission, one that would not be dependent upon the suc-
cess of any political party or any administration to 
continue it in power, and therefore would feel like en-
forcing the law without reference to what effect it 
1night have on politics. * * * '' ( Cong. Rec., Vol. 51, p. 
12648). 

Senator Cummins, of Iowa, member of the Senate 
state Commerce Committee, in reply to Senator Borah, of 
Idaho, who had voiced fears in that there were no means 
given by this bill of controlling this commission, said: 

"I agree to the la·st proposition of the Senator from 
Idaho, and it forms the reason for the favor I entertain 
for the commission. If a com1nission goes wrong, it can 
be legislated out of existence. It is subject, in a way, to 
the temper of the people, and certainly subject to the 
power of Congress. Unfortunately, the courts of the 
United States are removed from both Congress and t.he 
will of the people. When the judges are appointed they 
are appointed during good behavior, which means, or-
dinarily, during life. It seems to me that the argument 
of the Senator from Idaho leads naturally and inevi-
tably to the creation of a commission, through which 
some part of this work can be done, rather than to 
intrust it all to the administration of the courts. 

''For one I do not believe the courts can administer 
a law regulating commerce in many instances with. 
efficiency, and I should like to suggest that view of the 
case to the Senator from Idaho, who, I know, wants an 
effective law. We always have our hands on the com-
mission not to influence its action in a particular case 
but, if it proves unfaithful, to dispose of it by legisla-
tion." ( Cong. Rec., Vol. 51, p. 11236). 

Senator Fletcher, in answer to Senator Cummins, showed 
that it was the intention and belief of the Senate in passing 
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this bill that a commissioner could only be removed ''for 
inefficiency, neglect of duty, or malfeasance in offce,'' as 
provided by the bill. 

"Mr. Pre-sident, I am somewhat impressed with the 
Senator's observation with regard to vesting so much 
power in the commission, and I am inclined to sym-
pathize somewhat with that thought. It seems to me 
that we are in danger of transferring to commissions a 
large number of the functions and activities of the Gov-
ernment, which may eventually prove rather a danger-
ous situation to us ; and this commission undoubtedly 
would have tremendous po,ver over aU the industries of 
the country. rrhe Senator's attention, however, is 
called to the fact that each commissioner is appointed 
only for seven years, and that he is subject to removal 
for malfeasance in office. 

''I wish to inquire of the Senator whether he can 
suggest any better way of controlling a commission of 
this kind. It seems to me that is perhaps more effective 
than the power of legislating them out of office, as sug-
gested by the Senator from I ow a. Under this bill the 
term of each of these commissioners expires in seven 
years, and the Pre·sident has the power to remove in the 
case of misconduct or malfeasance in office. Is there 
any way the Senator can arrange or suggest what will 
give a better control over the situation than 
(Cong. Rec., Vol. 51, p. 11237). 
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APPENDIX B. 

Legislative History of the Federal Trade Commission Act 
Showing That Congress Intended the Commission to 
Perform Functions as an Agent of the Legislature and 
the Judiciary. 

That the I-Iouse and the Senate did intend to remove this 
commission from the control and interference of any other 
authority and believed that they had the power to so do is 
shown by their discussion concerning the type of commis-
sion they were intending to create by these bills. 

Representative Stevens, of Minnesota, member of the 
House Interstate and Foreign Commerce Committee, 1 in 
explaining the functions of this commission said: 

'' * * * In the first place, this bill is drafted to 
perform two functions-first, to assist in the judicial 
power of government in enforcing the laws, and, in the 
second place, to assist the legislative power of our Gov-
ernment in finding out the right information and in 
formulating and adopting the right kind of legislation.'' 
(Cong. Rec., Vol. 51, p. 9058). 

Representative Esch, of ""\Visconsin, member of the House 
Interstate and Foreign Commerce Committee, 2 in this re-
gard said: 

"The object and purpose of our committee in fram-
ing this bill was not to create out of this commission a 
court. We believed that the commission should be prac-
tically a branch of the legislative of the 
Government, administering the rights which are 
granted to it by the bill itself. We could not delegate 
to it our legislative functions, but we could circum-
scribe the limits within which it should operate. * * * '' 
(Cong. Rec., Vol. 51, p. 9053). 

1 The House Interstate and Foreign Commerce Committee reported this bill, 
H. R. 15613, to the House of Representatives. 

2 See note 1, supra. 
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Representative Covington,3 in explaining the constitu-
tional basis for the powers of the commission as an agency 
of Congress, said: 

"Insofar as the investigations under this section as 
the result of resolutions of Congress, or either House 
thereof, are concerned, the commission is authorized to 
perform a legal and certainly a most bene:ficient func-
tion. Congress, having the constitutional authority to 
legislate in regard to interstate and foreign commerce, 
has the power to obtain all the information necessary 
to make such legislation appropriate and adequate. Its 
future regulation of industrial corporations engaged 
in interstate and foreig·n commerce may be as much de-
tennined by information concerning the present prac-
tices of corporations in violation of law as otherwise. 
In its judgment the existing substantive law or proce-
dure of the courts may be ineffective and new remedial 
legislation may be the solution. In repeated cases the 
Supreme Court has held that 'Congress may not dele-
gate its purely legislative power to a commission,' but 
it has not been held that Congress may not by a com-
mission elicit information in order to lay the founda-
tion for intelligent and effective action in the matter 
of regulating interstate and foreign commerce." 
( Cong. Rec., Vol. 51, p. 8845). 

Representative Covington/ in explaining the powers of 
the commission as an aid to the courts, compared its func-
tion with that of a master in chancery deriving its power 
from the courts : 

"In Section 12 there is conferred upon the commis-
sion a broad and useful power as adjunct to the courts 
in suits arising under the antitrust laws. This is an-
other essential power not vested in the Bureau of Cor-
porations. There has been no proper bureau equipped 
with a trained force to assist the Department of Justice 

3 Representative Covington was the author of the House Bill, H. R. 15613, 
and the chairman of the subcommittee of the House Interstate and Foreign 
Commerce Committee delegated to draft such a bill. 

4 See note 3, supra. 
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and the courts in solving the difficult economic prob-
lems connected with the dissolution of corporations 
which have been adjudged to be operating in violation 
of the antitrust laws, and one of the most effective 
powers conferred upon the interstate trade commission 
is that contained in the section authorizing the courts 
to refer to it the matters of the pending suit at the 
conclusion of the testimony therein to ascertain and 
report an appropriate forn1 of decree. The purpose 
of such investigation is to give the court the most com-
plete economic information to assist it. This power, 
of course, does not authorize the commission to gather 
evidence to be offered in any case considered by the 
court as the basis of its judgment, and it amply safe-
guards the constitutional rights of defendants by re-
serving to thmn the same right to file exception to the 
report that now exists in relation to masters' reports 
in equity causes in the Federal courts. The commis-
sion, as an independent body of specialists, will, how-
ever, have placed upon it the proper burden of franling 
the plans for the effective segregation and readjust-
ment of unlawful combination, subject, of course, to the 
approval of the court." ( Cong. Rec., Vol. 51, p. 8846.) 

REPRESENTATIVE TOWNER. "I wanted to say 
to the gentleman that, as I understood it, in cases of 
this character this report of the commission upon the 
request of the court was to be treated as the report of 
a master in chancery. If that is the case, I commend 
the gentleman and the committee, because it seems to 
me that that is not only a very ingenious and very ex-
peditious method of treatment, but it is entirely within 
the powers of every court in every instance where a 
court desires to have before it in a case of equity a 
report from a master in chancery. It has a very large 
discretionary power. It is not bound to accept the 
report of the master in chancery, neither would the 
court here be bound to accept the report of the com-
mission. But it might act upon it and use it, and it 
seems to me that that is not only perfectly legal, but a 
very expeditious and well-informed method of getting 
the information before the court.'' 
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REPRESENTATIVE COVINGTON. " * * * It 
does just what Judge Towner has so accurately ex-
pressed-it has provided this machinery in a rather 
happy way and imposed on the commission practically 
the function of a master in chancery." ( Cong. Rec., 
Vol. 51, p. 8847). 

Representative Graham, of Pennsylvania, member of the 
House Judiciary Committee, 5 said in this regard: 

'' * * * An industrial commission is not a part of the 
executive department of the Government * * * It is more 
nearly related to the judicial function of the Govern-
ment, and I would wish to see the tenure of office made 
as secure as possible. Indeed, it was in my thought to 
suggest that the removal of one of these commissioners, 
and also of one of the Interstate Corrrmerc.e Commis-
sion, which is now exercising such great powers and 
discharging such responsible duties, ought to be made 
only by impeachment in the manner in which we would 
remove a judge from office. It is in order that these 
men should be lifted above politics and put upon a high 
plane. The appointment itself contains the element of 
political selection, but I make no suggestion about 
changing that. I. refer simply to what will make the 
men in office more secure, more independent in their 
action and conduct, and to that end they ought to be 
removed from office only by and with the advice and 
consent of the Senate. * * * I recognize that the lan-
guage of this bill is copied from the act creating the 
Interstate Commerce Commission, and I also recognize 
that when the Interstate Commerce Commission was 
created this sort of legislation was in its infancy and 
that there is room for improvement in all such pro-
visions. So far as merely appointive officers are con-
cerned occupying positions in the executive depart-
ments of the Government and their removal may be 
concerned it ought to be within the power of the Execu-
tive to remove them, and so far as such officials come 
within his domain I would make no objection, but we 
are creating something now that lies outside the Execu-

5 The House Judiciary Committee had considered portions of the bill, H. R. 
15613. 
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tive and more nearly approaches the judicial. We are 
creating an organization that in the discharge of its 
duties will exercise functions as high and as great as 
any ever exercised by judges upon the bench and the 
tenure of their office ought to be made as secure as pos-
sible, and this small amendment would help to create 
confidence in the independence and endurance of the 
commission. * * * If the limitation were connected with 
officials absolutely in the executive departments of the 
Government, there might be a question as to the con-
stitutionality of such a provision, but this commission 
is not connected with the executive department, but 
made and declared to be absolutely independent of the 
power and control of the President.' '6 ( Cong. Rec., 
Vol. 51, pp. 8987-8988). 

6 See also comments on this proposed amendment by Representative Graham 
ou pp. 51-52, supra. 
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