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IN THE

Supreme Court of the United States

OCTOBER TERM, 1934

No. 135

PANAMA REFINING COMPANY ET AL.,
Appellants,

vs.

A. D. RYAN, S. D. BENNETT and
J. HOWARD MARSHALL,

Appellees.

BRIEF FOR APPELLANTS

I.

THE OPINIONS OF THE COURTS BELOW

The opinion of the district court is reported in the
consolidated cases of Amazon Petroleum Corporation
et al. vs. Railroad Commission of Texas et al. and Pan-
ama Refining Company et al. vs. Ryan et al., 5 Fed.
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Sup. 639. (R. 149.) The opinion of the United States

Circuit Court of Appeals in these consolidated cases is

entitled Archie D. Ryan et al. vs. Amazon Petroleum

Corporation et al., 71 Fed. (2) 1. (R. 178-179.) It is the

judgment of the United States Circuit Court of Appeals

that the appellants seek to have reversed, and the judg-

ment of the district court affirmed.

II.

JURISDICTION

1. Appellants assert: (a) That subsection 9(c) of

the National Industrial Recovery Act, approved June

16th, 1933, c. 90, 48 Stat. 195, is unconstitutional and

void in that Congress has thereby attempted to delegate

to the President the power of legislation; (b) that Regu-

lations IV, V and VII promulgated by Harold L Ickes,

Secretary of the Interior, who was appointed by the

President to enforce the provisions of subsection 9 (c)

of said Act, which regulations were being enforced

against appellants by appellees, and criminal prosecu-

tions started by appellees against appellants because of

the failure of appellants to comply with such regulations,

are void, for the reason that they are not authorized by

subsection 9(c) or any other provision of said Act; (c)

appellants may not be subjected to criminal procedure

or imprisonment and forfeitures or fines and penalties

provided for in subsection 9(c) of said Act and said
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regulations, for they are producers and refiners of pe-

troleum wholly within the jurisdiction of the State of

Texas, and are, therefore, not included within the terms

of subsection 9(c) of said Act, and the things required

of them by said regulations are not required by subsec-

tion 9 (c) of said Act. Therefore, appellants were entitled

to have the criminal prosecutions against them for the

violation of said regulations, as well as the further en-

forcement of said regulations against them, restrained

while they were testing the validity of said regulations.

(R. 1.)

2. The jurisdiction of the Supreme Court is invoked

under Section 240 of the Judicial Code, as amended by

the Acts of February 13th, 1925, and upon the further

ground that the decision of the United States Circuit

Court of Appeals, in holding that subsection 9 (c)' of said

Act is not an unconstitutional delegation of legislative

power to the President and is in all other respects valid,

is in conflict with the principles announced by this court

in Re Rahrer, 140 U. S. 545; Field vs. Clark, 143 U. S.

649; Buttfield vs. Stranahan, 192 U. S. 470; Butte City

Water Company vs. Baker, 196 U. S. 119; United States

vs. Grimaud, 220 U. S. 506; Interstate Commerce Com-

mission vs. Goodrich Transit Company, 224 U. S. 194;

Knickerbocker Ice Company vs. Stewart, 253 U. S. 156;

Hampton & Company vs. United States, 276 U. S. 394;

Union Bridge Company vs. United States, 204 U. S. 365;

St. Louis & Iron Mountain Railway Company vs. Tay-
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lor, 210 U. S. 283; Mutual Film Corporation vs. Indus-
trial Commission of Ohio, 236 U. S. 230.

The decision of the United States Circuit Court of
Appeals, wherein it held that the attacked regulations
are valid and the appellants may be subjected to crimi-
nal procedure for the violation thereof, is in conflict
with the principles announced by this court in United
States vs. Eaton, 144 U. S. 677; United States vs. United
Verde Copper Company, 196 U. S. 207; Williamson vs.
United States, 207 U. S. 425; United States vs. George,
228 U. S. 15.

The decision of the United States Circuit Court of
Appeals, wherein it held that the appellants were not
entitled to an injunction against prosecution and the
further enforcement of the attacked regulations against
them pending the trial as to the validity of said regula-
tions, is also in conflict with the principles announced
by this court in Philadelphia Company vs. Stimson, 223
U. S. 606; and Stafford vs. Wallace, 258 U. S. 496.

III.

STATEMENT OF THE CASE

As shown by the opinions of the district court and
the Circuit Court of Appeals, this case, while tried
separately from that of the Amazon Petroleum Corpora-
tion et al. vs. Lon A. Smith et al., which is also pending
in this court, being numbered No. 260, yet in disposing
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of both cases, both the district court and the Circuit

Court of Appeals entered but one opinion which is ap-

plicable to both cases, as the federal questions in the

Amazon case are identical with those raised in this case,

with the exception that in the Amazon case an attack is

also made upon section 4 of Article III of the Code of

Fair Competition for the Petroleum Industry, as ap-

proved by the President on August 19th, 1933, under

the provisions of the National Industrial Recovery Act.

While the issue as to the validity of that provision of

the Petroleum Code is not raised by the pleadings in

this case, nevertheless the writer is counsel for some of

the appellants in that case and as a portion of our argu-

ment in this case as to the invalidity of Title I of the

National Industrial Recovery Act is applicable to that
additional question raised in the Amazon case, we re-

spectfully request the court to consider this brief as our
brief in the Amazon case, due to the shortness of the
time before these cases are submitted, which we under-
stand from the clerk of the court to be December 10th;

and especially in view of the fact that we have not on
this date, November 14th, 1934, received a copy of the
record in the Amazon case, and received copy of the rec-
ord in this case only within the last few days.

The appellants, the Panama Refining Company, who

is a refiner of crude petroleum, joined by A. F. Anding,
who is a producer of petroleum, brought this suit to re-
strain the appellees, the agents of the Department of
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the Interior and representatives of the Department of
Justice, from prosecuting appellants for their refusal
to furnish verified daily reports as to production, sale,
and disposition of oil by the producer, and the purchase,
transportation, storage; refining, and disposition of the
products of oil by the refiner, as required by the attacked
regulations. Regulation IV applies to the producer, and
Regulation V applies to the refiner. They also attacked
Regulation VII, which requires the keeping of books by
each of them as to their production, storage, transporta-
tion, purchase, sale, and refining of petroleum, and for
the inspection thereof by the agents of the Department
of the Interior. Appellants had failed to comply with
these regulations, and criminal prosecutions had been
commenced against them for such failure. Appellee Ryan,
in charge of the agents of the Department of the In-
terior, in enforcing said regulations, under the assertion
of power as incident to his authority to enforce the at-
tacked regulations, also went upon the property of ap-
pellants, over their objections, gauged their tanks, ex-
amined their property, and dug up their pipe lines,
which resulted in the destruction of the same. There-
fore, this suit was instituted for the purpose of enjoin-
ing the further enforcement of said regulations against
the appellants and the further trespass upon their prop-
erty under the claim that such regulations authorized
inspection of producing oil wells, pipe lines, refineries,
and tanks, as well as- the inspection of appellants' books,
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and to restrain the further prosecution of the appellants

for their failure to comply with said regulations pend-
ing the suit testing their validity.

Appellants, as grounds for injunctive relief, alleged
the invalidity of subsection 9 (c) of the National Indus-

trial Recovery Act, and the attacked regulations, which

purport to have been promulgated in pursuance of the

authority contained in said Act. (R. 1.)

The district court, in his findings of fact and conclu-

sions of law (R. 134), found as a fact that appellant
Anding was engaged in the production of oil within the

boundaries of the State of Texas, selling the oil so pro-

duced within said state; that the appellant Panama Re-

fining Company was engaged in the refining of crude

oil within the boundaries of the State of Texas, and all

its purchases of crude oil, the transportation, storage,

and refining thereof, were confined within the boundaries

of the State of Texas, and that only a portion of its

refined products were shipped into interstate commerce.

The court concluded that the business of the appel-

lants was intrastate in character and that they, there-

fore, did not come within the operation of subsection

9(c) of said Act, and while concluding that it was un-

necessary to determine the question as to the validity

of subsection 9 (c) of said Act, he held that, conceding

the same to be valid, the attacked regulations sought

to subject the appellants to the operation of said Act
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and were consequently void and of no force and effect,
and the appellants were entitled to an injunction against
the further enforcement of said regulations against
them, and the further interference by the agents of the
Department of the Interior, acting under the purported
authority of said regulations, with the appellants in
carrying on their business of producing, storing, and re-
fining oil, and the transportation thereof in intrastate
commerce. A decree in accordance with these findings
and conclusions was entered by the district court (R.
33), which decree was reversed by the United States
Circuit Court of Appeals and the cause remanded to the
district court with directions to dismiss the bill. (R.
191.) It is, therefore, to reverse the decree of the United
States Circuit Court of Appeals that this proceeding is
prosecuted.

POINTS RELIED UPON FOR REVERSAL

POINT A

The United States Circuit Court of Appeals erred in
holding that subsection 9(c) of Title I of the National
Industrial Recovery Act is a valid act of Congress, be-
cause it is invalid for the following reasons, which, for
convenience we will discuss as propositions:
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FIRST PROPOSITION: Title I of the National In-
dustrial Recovery Act is invalid and must be rejected
in its entirety because it is an attempt upon the part
of Congress to regulate intrastate, as well as interstate
and foreign, commerce; and the provisions relating to
interstate and foreign commerce are so interrelated
with and dependent upon those provisions regulating
intrastate commerce that they cannot be separated
therefrom; but, if capable of separation, such pro-
visions, standing alone, would not be consistent with or
carry out the purpose of Congress in enacting the Act
as manifested in the preamble of the Act declaring the
policy of Congress and the results sought to be obtained
by such enactment.

SECOND PROPOSITION: Subsection 9(c) of Title I
of said Act is invalid for the reason that it is a delega-
tion by Congress to the President of power to prohibit,
at his discretion, transportation in interstate and for-
eign commerce of oil or the product thereof that may
be produced or withdrawn from storage in excess of
the law of any state, which commodities are ordinary
commodities of commerce and harmless in themselves.
This prohibition, Congress itself is without power to
effect, for it is not competent for Congress, under the
commerce clause of the Constitution, to enact an inter-
state and foreign commerce regulations, leaving the
effect thereof dependent upon the action of the several
states or the agencies thereof.
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THIRD PROPOSITION: Subsection 9(c) of Title I-
of said Act is invalid for the reason that Congress has
delegated to the President the power to prohibit, at his
discretion, the transportation into interstate and for-
eign commerce of the commodities referred to in the
Act, and provides for the punishment of any one who
violates any order of the President promulgated under
said subsection. However, Congress does not lay down
any rule, standard, or criterion to guide or limit the

President in the orders that he may promulgate under
said subsection of the Act; but leaves him or his nom-
inees free to promulgate and enforce any order that
he or his nominees may think necessary and needful to
prohibit the transportation into interstate and foreign
commerce of the commodities referred to in the Act
and without any requirement as to their uniformity
or applicability throughout the Union. The President,

or his nominees, under the provisions of the Act, may

subject any one who violates any order of the President

or his nominees to criminal procedure for the violation

of such order. Therefore, the effect of this Act is to
delegate to the President not only the power to regulate

interstate and foreign commerce at his discretion, but

it also delegates to him and his nominees the power to
create and define offenses against the United States.

FOURTH PROPOSITION: Subsection 9(c) purports
to be simply a prohibitory statute to become effective
as the will of Congress upon the order or proclamation
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of the President putting the same into effect, and pur-
ports to prescribe a punishment for the violation there-
of. Yet such Act is too indefinite and uncertain as a
penal statute, as it does not classify or define, with any
degree of certainty, those who are subject to the opera-
tion of the Act and may be punished for the violation
thereof. That is, it does not define who is the trans-
porter of the prohibited commodities in interstate and
foreign commerce, the one who produces the oil in ex-
cess of the state law and sells it and delivers it to a
refiner within the state of its production, knowing that
it will be refined into products and such products trans-
ported into interstate and foreign commerce; or the re-
finer that sells such products and delivers them to the

buyer at the railroad of the interstate carrier within
the state of the production of the oil; or the buyer who
causes the products to be transported from such state

of their production into interstate commerce; or the

carrier that transports the products from the state of

their production into another state.

ARGUMENT UNDER FIRST PROPOSITION,

POINT A

Title I of the National Industrial Recovery Act is too

lengthy to set out herein, therefore it is shown in full

in Appendix A. Section 1, or the preamble of the Act,

shows clearly that Congress had in mind and intended
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by Title I of the Act to provide a program for the re-
habilitation of industry in the several states of the Union,
and that it had in mind and contemplated that this could
be done by increasing wages of those who labor in indus-
try, thereby increasing the purchasing power of the
country; and that in order for industry to pay such in-
creased wages, the elimination of competition in indus-
try must be effected. Therefore, with these laudable
purposes in mind, it entered upon the consideration and
enactment of this remarkable legislation.

An examination of the various sections and subsections
of Title I of this Act immediately discloses that there
are only two provisions, namely, subsections 3(e) and
9 (c), that make any direct reference to the regulation of
that which is purely interstate and foreign commerce;
all of the remaining provisions deal with the promulga-
tion of codes, agreements, and licenses for the regula-
tion and government of every conceivable kind and char-
acter of business, and no attempt is made by Congress
to differentiate between that which is intrastate and
interstate, neither is there any attempt to limit the fed-
eral regulations to purely interstate transactions that
might be had by those industries that would come under
the operation of the codes, licenses, and agreements pro-
vided for and authorized by the Act. Congress has not
only failed to expressly limit the operation of the Act
to interstate and foreign transactions, but the Act shows
an avowed purpose on the part of Congress to regulate,
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supervise, and control matters clearly beyond its juris-

diction. As an illustration, it is provided in subsection

7(a) that every code, agreement, or license approved

or issued under the provisions of the Act shall contain

a stipulation "that employers shall comply with the maxi-

mum hours of labor, minimum rates of pay, and other

conditions of employment approved or prescribed by the

President." It is not contended and could not be success-

fully asserted that this provision was intended to be

inserted in the codes covering only those businesses that

were purely interstate in their character, for, as a mat-

ter of fact, and of which the court will take judicial

knowledge, this provision has been inserted in the codes

regulating the production of oil, the mining of coal, and

the manufacture of articles, the regulation of which are

all beyond the power of Congress; and the President has,

as a matter of fact, prescribed the hours of labor, the

minimum wage, and the conditions of employment for

such industries. Therefore, since Congress has not in

any wise limited the operation of Title I of the Act to

those industries or transactions that come within its

jurisdiction, or limit the President in his regulation and

supervision of industry to those within the jurisdiction

of federal control; and since the regulations authorized

by the Act, which could apply to interstate transactions,

are not separable from those that apply to intrastate

transactions, as they are all dependent upon each other,

the conclusion necessarily follows that all of the pro-
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visions of Title I of the Act, with the possible exception
of subsections 3 (e) and 9 (c), must be rejected. Employ-
ers Liability Cases, 207 U. S. 490; Pollack vs. Farmers
Loan & Trust Company, 158 U. S. 636.

We assume that counsel for the appellees will contend
that in as much as the Act provides in subsection 3(f)
that the punishment for the violation of a code, agree-
ment, or license, is limited to those transactions in viola-
tion of such code, agreement, or license, that are in "or
affecting interstate or foreign commerce," that Congress
intended to limit the operation of the Act to only those
transactions within its jurisdiction. But it will be readily
seen that this subsection does not assure any such limita-
tion in the sense contemplated by the Constitution, for
practically all transactions have an indirect effect upon
interstate commerce. In the instant case, counsel for
appellees contend by their answer to the appellants' bill
of complaint (R. 23), that the production of oil in the
East Texas oil field affects the commerce of oil in other
states. That is the Government's construction placed
upon the provisions of the Act and was undoubtedly the
construction placed upon it by Congress when it enacted
the Act. Nevertheless, it has been repeatedly held that
such an effect upon commerce is indirect and does not
bring such matter within the regulatory power of Con-
gress. United Leather Workers vs. Herkert, 265 U. S.
457; Field vs. Barber Asphalt Company, 194 U. S. 618.
In the case last cited, at page 623, the court said:
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"In this day of multiplied means of intercourse

between the states, there is scarcely any contract

which cannot, in a limited or remote degree, be said

to affect interstate commerce. But it is only direct

interference with the freedom of such commerce

that brings a case within the exclusive domain of

federal legislation."

Now, then, if all of the provisions of Title I of the Act

must be rejected, with the exception of subsections 3 (e)

and 9(c), would Congress, in view of its declared pur-

pose of enacting the Act and the result contemplated to

be obtained therefrom as is shown by the preamble, have

enacted these two subsections with all of the other pro-

visions eliminated? Clearly it would not.

Subsection 3 (e), in effect, authorizes the President to

exclude the import of an article or articles, upon com-

plaint made to him by an industrial or labor organiza-

tion that such imports are adversely affecting the carry-

ing out of the codes or agreements promulgated under

the Act, and are defeating the declared policy of Con-

gress as expressed in the preamble of the Act. Therefore,

the provisions of this subsection, which relate to foreign

commerce, which is within the regulatory power of Con-

gress, are so dependent upon and interrelated with those

provisions of the Act which are clearly beyond the regu-

latory power of Congress, that they are inseparable, and,

consequently, this provision must also be rejected.
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Subsection 9(c) authorizes the President to prohibit

the transportation in interstate and foreign commerce

of any petroleum or the products thereof produced or

withdrawn from storage in violation of any state law or

valid rule or regulation of any agency of the state, and

prescribes the punishment for the violation of any order

made by the President under this subsection. It is clear

that Congress, in delegating this power to the President,

contemplated that the exercise of such power might be

required by the President in carrying out the general

scheme of rehabilitation of industry, as contemplated

by Title I of the Act. It is equally clear that Congress

would not have enacted this provision with all the other

provisions of Title I of the Act eliminated, for if it had

been the intention of Congress that it should be unlaw-

ful to transport the commodities referred to into inter-

state and foreign commerce, it would have said so in

plain and unambiguous language, and prescribed the

penalty for the violation of the Act. This it has not done.

It has expressed its will in no manner whatsoever. When

this provision left the hands of Congress it was a mere

nullity and would have continued a mere nullity to this

date but for the exercise of the discretionary power which

was conferred by Congress upon the President. There-

fore, the conclusion is inescapable that Congress intend-

ed subsection 9 (c) to be a part of the general program

looking to recovery, and it, too, must fall with the other

provisions of Title I of the Act.
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In Pollack vs. Farmers Loan & Trust Company, 158

U. S. at page 636, it is said:

"It is elementary that the same statute may be in

part constitutional and in part unconstitutional, and

if the parts are wholly independent of each other,

that which is constitutional may stand while that

which is unconstitutional will be rejected. And in

the case before us there is no question as to the

validity of this act, except sections twenty-seven to

thirty-seven, inclusive, which relate to the subject

which has been under discussion; and as to them we

think the rule laid down by Chief Justice Shaw in

Warren v. Charlestown, 2 Gray 84, is applicable,

that if the different parts 'are so mutually connect-

ed with and dependent on each other, as conditions,

considerations or compensations for each other, as

to warrant a belief that the legislature intended them

as a whole, and that, if all could not be carried into

effect, the legislature would not pass the residue

independently, and some parts are unconstitutional,

all the provisions which are thus dependent, condi-

tional or connected, must fall with them.' Or, as the

point is put by Mr. Justice Matthews in Poindex-

ter v. Greenhow, 114 U. S. 270, 304: 'It is undoubt-

edly true that there may be cases where one part of

a statute may be enforced as constitutional, and an-

other be declared inoperative and void, because un-

constitutional; but these are cases where the parts
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are so distinctly separable that each can stand alone,
and where the court is able to see, and to declare,
that the intention of the legislature was that the
part pronounced valid should be enforceable, even
though the other part should fail. To hold otherwise
would be to substitute, for the law intended by the
legislature, one they may never have been willing
by itself to enact.' And again, as stated by the same
eminent judge in Spraigue v. Thompson, 118 U. S.
90, 95, where it was urged that certain illegal ex-
ceptions in a section of a statute might be disre-
garded, but that the rest could stand: 'The insuper-

able difficulty with the application of that principle

of construction to the present instance is, that by

rejecting the exceptions intended by the legislature

of Georgia the statute is made to enact what con-
fessedly the legislature never meant. It confers upon

the statute a positive operation beyond the Legisla-
tive intent, and beyond what any one can say it

would have enacted in view of the illegality of the
exceptions'."

ARGUMENT UNDER SECOND PROPOSITION,

POINT A

SECOND PROPOSITION: Subsection 9(c) of Title I
of said Act is invalid for the reason that it is a delega-
tion by Congress to the President of power to prohibit,
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at his discretion, transportation in interstate and for-

eign commerce of oil or the product thereof that may

be produced or withdrawn from storage in excess of

the law of any state, which commodities are ordinary

commodities of commerce and harmless in themselves.

This prohibition, Congress itself is without power to

effect, for it is not competent for Congress, under the

commerce clause of the Constitution, to enact an inter-
state and foreign commerce regulations, leaving the

effect thereof dependent upon the action of the several

states or the agencies thereof.

Subsection 9(c) authorizes the President to prohibit

the transportation into interstate and foreign commerce

of petroleum or the products thereof produced or with-

drawn from storage in excess of that permitted by any

state law or valid rule or regulation of any state agency.

The effect of this Act and the President's proclamation

issued in pursuance thereof prohibiting the movement

into interstate and foreign commerce of the commodi-

ties referred to, is, of course, to prohibit the movement

in such commerce of petroleum that has been produced

by a producer in excess of that permitted by the law or

regulation of a state, or oil that has already been pro-

duced and placed in storage and withdrawn from such

storage at a greater rate or in greater quantities than

that permitted by a law or order of a state agency. For

an illustration, the present order of the Railroad Com-

mission of Texas prohibits a producer of oil in the East
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Texas oil field from producing in any twenty-four hours

more than one-sixth of one per cent of what his well is

capable of producing in twenty-four hours. Under this

rule, the average oil producer in the East Texas oil field

is permitted to produce about twenty-five barrels a day

from each of his wells. Ordinarily it requires about ten

minutes for the producer to produce the daily permissi-

ble amount. Thus, if any producer on any day should let

his well flow a few minutes longer than necessary to pro-

duce the permissible production and thereby produce

thirty barrels on that day, the extra five barrels would

be oil that was produced in excess of the order of the

Railroad Commission of the state, and, accordingly, un-

der the provisions of subsection 9 (c), the producer could

not transport this extra oil or the products thereof into

interstate or foreign commerce. We assume that the

court will take judicial knowledge of the fact that the

extra five barrels of oil that was produced is of exactly

the same quality and character as the twenty-five bar-

rels that the producer was permitted to produce, and

that the refined products therefrom will be identical with

those products manufactured from the permissible pro-

duction. We also assume that the court will take judicial

knowledge that oil or the products thereof are not de-

leterious commodities or harmful in themselves, but are

innocuous articles of commerce. If we are correct in

these assumptions, then upon what theory has Congress

the power to exclude these extra five barrels of crude
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oil or the products thereof from the channels of inter-
state and foreign commerce?

It is true, this court has sustained acts of Congress
closing the channels of interstate commerce to impure
foods and drugs, which were harmful in themselves,
impairing the health and morals of those that used them,
as well as the transportation of women for immoral pur-
poses, and stolen automobiles. The Lottery Case (Cham-
pion vs. Ames), 188 U. S. 321; Hipolite Egg Company
vs. United States, 220 U. S. 45; Caminetti vs. United
States, 242 U. S. 470; Brooks vs. United States, 267 U.
S. 432.

These acts were sustained upon the theory that the
people of the adjoining states should be protected and
that Congress had authority to close the channels of
interstate commerce so as to confine these nefarious and
harmful practices to the states of their origin. And,
again, this court sustained an act of Congress prohibit-
ing the shipment of intoxicating liquor from one state
into another when intended for use contrary to the lat-
ter's laws. Clark Distilling Company vs. Western Md.
Railway Company, 242 U. S. 311. The theory of the act
of Congress in this case was to protect the people of a
state, who had barred the use of intoxicating liquor in
such state, from being imposed upon by the people of
other states where the use of intoxicating liquor was
permitted. But we have been unable to find any case
where this court has ever intimated that Congress has
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the power, under the commerce clause of the Constitu-
tion, to prohibit the movement of a commodity, which is
harmless in itself, out of a state because such commod-
ity was produced in violation of a law of that state, in
order to assist such state in the enforcement of its

own laws. The holding of this court in Knickerbocker
Ice Company vs. Stewart, 253 U. S. 156, appears to be
that Congress cannot extend the power granted it by

the commerce clause of the Constitution to the extent
of prohibiting the transportation into interstate and
foreign commerce of innocuous articles. The commerce

clause of the Constitution contemplates the regulation of

interstate and foreign commerce by the Federal Govern-
ment so that the rules governing the same shall be uni-

form and apply throughout the Union, in order that

no state may erect a barrier that would be a burden

upon or impede such commerce. Panama Refining Com-
pany vs. Ryan, 5 Fed. Sup. 639; Hammer vs. Dagenhart,
247 U. S. 251.

Therefore, the effect and only effect of subsection 9 (c)
is to prevent the commerce in oil and the products thereof

produced in Texas, from moving into interstate and

foreign commerce, except in such quantities as the Rail-

road Commission of Texas may, from time to time, deter-
mine should be moved in that commerce. It follows, then,

that the commerce in oil and the product thereof that

are produced and manufactured in the State of Texas
is, by this Act, made to depend upon the will of the Rail-
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road Commission of Texas, which defeats the very pur-
pose of delegating to the Federal Government the power
to regulate interstate and foreign commerce. Vance vs.
Vandercook, 170 U. S. 442; Knickerbocker Ice Company
vs. Stewart, 253 U. S. 156.

If the quantity of oil and the products thereof that can

move in interstate and foreign commerce from the State
of Texas is dependent upon the will of the Railroad Com-
mission of Texas, it follows that the several states have
the power and authority to set up other agencies limiting
the amount of wheat, corn, sheep, hogs, cattle, and dairy

products that may be produced in any state in any given

period. Thus, with the aid of Congress, such as in this

case, the states are empowered to completely control
every article of commerce. It is a matter of history that
it was for the purpose of preventing such control by the

states that the commerce clause was made a part of the
Constitution.

In Kidd vs. Pearson, 128 U. S. 1, it is said:

"It was said by Chief Justice Marshall that it

is a matter of public history that the object of vest-

ing in Congress the power to regulate commerce with

foreign nations and among the several states was

to insure uniformity of regulations against conflict-
ing and discriminating state legislation."

In view of the purport of subsection 9(c) and a con-

sideration of the extent to which Congress is authorized
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to go under the commerce clause of the Constitution, it
must be concluded that there is no authority vested in
Congress to exclude from the channels of interstate com-
merce innocuous commodities simply because they may
have been produced in excess of that permitted by a state
law or regulation.

ARGUMENT UNDER THIRD PROPOSITION,

POINT A

THIRD PROPOSITION: Subsection 9(c) of Title I
of said Act is invalid for the reason that Congress has
delegated to the President the power to prohibit, at his
discretion, the transportation into interstate and for-
eign commerce of the commodities referred to in the
Act, and provides for the punishment of any one who
violates any order of the President promulgated under
said subsection. However, Congress does not lay down
any rule, standard, or criterion to guide or limit the
President in the orders that he may promulgate under
said subsection of the Act; but leaves him or his nom-
inees free to promulgate and enforce any order that
he or his nominees may think necessary and needful to
prohibit the transportation into interstate and foreign
commerce of the commodities referred to in the Act
and without any requirement as to their uniformity
or applicability throughout the Union. The President,
or his nominees, under the provisions of the Act, may
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subject any one who violates any order of the President
or his nominees to criminal procedure for the violation
of such order. Therefore, the effect of this Act is to
delegate to the President not only the power to regulate
interstate and foreign commerce at his discretion, but
it also delegates to him and his nominees the power to
create and define offenses against the United States.

That Congress cannot delegate to the President or any
one else its power to make a law, has been stated many
times by this court as a principle that must be adhered
to if our system of government is to endure. In Re
Rahrer, 140 U. S. 545; Field vs. Clark, 143 U. S. 649;
Buttfield vs. Stranahan, 192 U. S. 470; Interstate Com-
merce Commission vs. Goodrich Transit Company, 224 U.
S. 194; Butte City Water Company vs. Baker, 196 U. S.
119; Knickerbocker Ice Co. vs. Stewart, 253 U. S. 156.
Therefore, the action of Congress in delegating to the
President the power to prohibit, in his discretion, the
transportation into interstate and foreign commerce of
certain innocuous commercial commodities and author-
izing the punishment of any one who should violate any
order that the President might make, would seem to be
in conflict with the principle that this court has so often
stated must be maintained as necessary to the perpetua-
tion of our constitutional form of government.

We assume that it will again be stated by counsel, as
they have often stated before, that this court has never
held an act of Congress invalid because of the delegation
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of legislative power to the President. We answer that
statement by asserting that never before in the legis-
lative history of this government has Congress attempted
to surrender the legislative functions of the government
to the President. In every case decided by this court in
which the act of Congress was sustained against an at-
tack upon its unconstitutionality because of alleged dele-
gation of legislative power, the court found that the acts
manifested the policy or will of Congress with reference
to the subject regulated and pointed out that Congress
has legislated on the subject so far as was reasonably
practical, and, from the necessities of the case, was
compelled to leave to the discretion of the executive de-
partment only the matter of filling in the details or the
finding of facts, upon the ascertainment of which the
will of Congress was to become effective; and to the dis-
cretion of the executive department as to the adminis-
tration of the act of Congress to bring about the result
pointed out by the act. In, Re Rahrer, 140 U. S. 545;
Field vs. Clark, 143 U. S. 649; Buttfield vs. Stranahan,
192 U. S. 470; Interstate Commerce Commission vs.
Goodrich Transit Company, 224 U. S. 194; Butte City
Water Company vs. Baker, 196 U. S. 119; Knickerbocker
Ice Company vs. Stewart, 253 U. S. 156. In the act under
consideration, wherein has Congress expressed its will to
any extent? In prohibiting the transportation of certain
Commodities into interstate and foreign commerce, what
is there that Congress could not legislate upon fully and
express its will in every detail so that the law would be
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full and complete when it left its hands, and become ef-
fective and enforceable as the will of Congress when ap-
proved by the President? The taking effect of legislation
of this character could not possibly be contingent upon
the happening of an event or the ascertainment that cer-
tain facts exist. Therefore, in legislation of this char-
acter there is nothing to leave to the President except the
approval of the act and its enforcement. The con-
clusion, therefore, must be that since Congress did not
exercise its discretion or express its will as to whether
the commodities mentioned should or should not be ex-
cluded from the channels of interstate and foreign com-
merce, that it intended to delegate to the President its
power to exclude such commodities from such commerce,

such power to be exercised by the President at his dis-
cretion. The President himself construed the Act to have
this effect, for he did not elect to exercise the power
delegated to him by Congress until July 11th, 1933, nearly
a month after the Act had been approved. If this Act is
not a delegation by Congress to the President of its
power, to be exercised at his discretion, what was the
effect of the Act during the period from June 16th, 1933,
when it was approved, and July 11th, 1933, when the
President elected to exercise the power delegated to him,
by issuing a proclamation prohibiting the transportation
in interstate and foreign commerce of oil or the products
thereof that was produced or withdrawn from storage
in violation of any state law or rule or regulation of

an agency of the state? Was the Act, during that period,
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full, complete, and enforceable as the act of Congress?
Could any one have been sent to jail under its provisions
for having transported in interstate and foreign com-
merce the commodities referred to in the Act? Certainly
these questions must be answered in the negative. Then

what was the effect of the Act? It could not possibly be
anything other than a mere authorization by Congress
to the President permitting him to use its power at his
discretion to prohibit the transportation in interstate and
foreign commerce of the commodities referred to in the
Act, and to subject to criminal prosecution any one who
violated whatever order he might make in using the
power delegated to him. If we are correct in our con-

clusion as to the necessary effect of this Act, then it is

unquestionably repugnant to Article I, Section 1 of the

Constitution. The power to regulate interstate commerce
and the power to regulate maritime commerce were dele-
gated by the states to the federal government for the

same reason, that is, the object of the grant was to com-
mit direct control to the federal government so as to re-
lieve such commerce from unnecessary burdens and dis-
advantages incident to discordant state legislation; and

to establish, so far as practical, harmonious and uniform
rules applicable throughout every part of the Union. In
Knickerbocker Ice Company vs. Stewart, 253 U. S. 156,
the court rejected an act of Congress which authorized

the application of workmen's compensation acts of the
several states as the basis for recovery for injuries sus-
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tained by one engaged in maritime commerce. In holding

the act void, this court said:

"Having regard to all of these things, we con-
clude that Congress undertook to permit application
of workmen's compensation laws of the several
states to injuries within the admiralty and mari-
time jurisdiction; and to save such statutes from
the objections pointed out by Southern Pacific Com-
pany vs. Jensen, 244 U. S. 205. It sought to author-
ize and sanction action by the states in prescribing
and enforcing, as to all parties concerned, rights,
obligations, liabilities, and remedies designed to pro-
vide compensation for injuries suffered by employees

engaged in maritime work. And, so construed, we
think the enactment is beyond the power of Con-
gress. Its power to legislate concerning rights and
liabilities within the maritime jurisdiction and
remedies for their enforcement, arises from the Con-
stitution as above indicated. The definite object of
the grant was to permit direct control to the federal
Government; to relieve maritime commerce from
unnecessary burdens and disadvantages incident to
discordant legislation; and to establish, so far as
practical, harmonious and uniform rules applicable
throughout every part of the Union. Considering the
fundamental purpose in view and the definite end
for which such rules were accepted, we must con-
clude that in their characteristic features and es-
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sential international and interstate relations the lat-
ter may not be repealed, amended, or changed, ex-
cept by legislation, which embodies both the will and
deliberate judgment of Congress. The subject was
intrusted to it to be dealt with according to its dis-
cretion-not for delegation to others. To say that
because Congress could have enacted a compensa-
tion act applicable to maritime injuries, it could
authorize the states to do so, as they might desire,
is false reasoning. Moreover, such an authorization
would inevitably destroy the harmony and uniform-
ity which the Constitution not only contemplated
but actually established-it would defeat the very
purpose of the grant. See Sudden & Christianson vs.
Industrial Accident Commission, 188 Pac. Rep. 803.
Congress cannot transfer its legislative power to the
states-by nature this is non-delegable. In Re
Rahrer, 140 U. S. 545, 560; Field vs. Clark, 143 U. S.
649, 692; Buttfield vs. Stranahan, 192 U. S. 470,
496; Butte City Water Company vs. Baker, 196 U.

S. 119, 126; Interstate Commerce Commission vs.
Goodrich Transit Company, 224 U. S. 194, 214."

As Congress cannot delegate to the President its power

to regulate interstate commerce, much less can it dele-
gate to him the power to create and define crimes or of-

fenses against the United States. This it has attempted
to do by this Act by providing that any one violating
any order made by the President under this Act shall
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be punished by a fine not to exceed One Thousand Dollars,
or imprisonment not to exceed six months, or both.

"An offense which may be the subject of criminal
procedure must be an act committed or omitted in
violation of a public law either forbidding or com-
manding it." United States vs. Eaton, 144 U. S. 677.

In Donnelly vs. United States, 276 U. S. 512, it is said:

"There are no common law crimes against the gov-
ernment (United States vs. Eaton, 144 U. S. 677);
each case involves the construction of the statute to
determine whether the acts or omissions of the ac-
cused are denounced as punishable. And regard is
always to be had to the familiar rule that one may
not be punished for a crime against the United
States unless the facts shown plainly and unmistak-
ably constitute an offense within the meaning of
the act of Congress. United States vs. Lacher, 134 U.
S. 624; Todd vs. United States, 158 U. S. 278; Fasulo
vs. United States, 272, U. S. 620."

In the case of Interstate Commerce Commission vs.
Brimson, 155 U. S. 4, Justice Brewer, in his dissenting
opinion, in which the Chief Justice and Justice Jackson
concurred, said:

"Suppose a law was enacted making criminal the
refusal to answer questions put by a commission
' * * Would it not be necessary that the statute de-
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fine the questions or at least the scope of the ques-
tions to be asked? Would not an act be void for in-
definiteness and lack of certainty which simply made
criminal the refusal to answer relevant questions,
in any proper investigation carried on before a com-
mission? * * * Could it be left to the commission to
select the matter of investigation, determine the
scope of the inquiry, and thus, as it were, create the
crime?"

In United States vs. Maid, 116 Fed. 650, it is said:

"A department regulation may have the force of
law in a civil suit to determine property rights,
* * * and yet be ineffectual as the basis of a crim-
inal prosecution. United States vs. Eaton, 144 U. S.
677. The Supreme Court of the United States in
the case last cited marks the distinction thus: 'Regu-
lations prescribed by the President and by heads of
departments under authority granted by Congress,
may be regulations prescribed by law, so as lawfully
to support acts done under them and in accordance
with them; and may thus have, in a proper sense,
the force of law; but it does not follow that a thing
required by them is a thing so required by law as
to make the neglect to do the thing a criminal of-
fense in a citizen, where a statute does not distinct-
ly make the neglect in question a criminal offense.'
The obvious ground of said distinction is that to
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make an act a criminal offense is essentially an
exercise of legislative power which cannot be dele-
gated; while the prescribing by the President or head
of a department, thereunto duly authorized, of a
rule without penal sanctions, to carry into effect
what Congress has enacted, although such rule may
be as efficacious and binding as thought it were a
public law, is not a legislative but ministerial func-
tion."

In United States vs. Grimaud, 220 U. S. 506, the court
laid down the rule as to the necessary statutory author-
ity for a regulation in order to subject one to criminal
procedure for the violation of such regulation, and as
to this the court said that the executive officer could
not make any and all regulations that he might deem
necessary or needful for the purpose of carrying out
the act, but that the regulations must be within the
circle prescribed by Congress, or, in other words, they
must be in conformity with the rule or criterion laid down
by Congress to guide him in the making of such regula-
tions. Why? Because a regulation of the executive de-
partment that would subject one to criminal procedure
for its violation, which is not within the limits prescribed
by Congress and in accordance with the rule or stand-
ard prescribed by Congress, would itself be legislation
creating an offense. In United States vs. Cohen Grocery
Company, 255 U. S. 88, Chief Justice White quoted with
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approval a statement of the lower court which is as fol-
lows:

"Congress alone has the power to define crimes
against the United States. This power cannot be
delegated."

Since in the act under consideration, Congress has
prescribed no limitation within which the President may
make rules and regulations, and has laid down no rule
or standard that he is to follow, but leaves him free to
promulgate any rule or regulation that he or his nom-
inees may think necessary in the exercise of the power
delegated to him, we must conclude that Congress in-
tended that the President should be free to act in its
place and stead in the making of any and all rules and
regulations that he might deem necessary and without
any limitations placed thereon by Congress, Congress sup-
plying only the power to inflict the punishment for the
violation of such rules that he may make. This is un-
doubtedly a delegation of legislative power to the execu-
tive department in its most acute form, and, consequent-
ly, the Act is void.

ARGUMENT UNDER FOURTH PROPOSITION,

POINT A

FOURTH PROPOSITION: Subsection 9(c) purports
to be simply a prohibitory statute to become effective
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as the will of Congress upon the order or proclamation
of the President putting the same into effect, and pur-

ports to prescribe a punishment for the violation there-

of. Yet such Act is too indefinite and uncertain as a
penal statute, as it does not classify or define, with any

degree of certainty, those who are subject to the opera-

tion of the Act and may be punished for the violation

thereof. That is, it does not define who is the trans-

porter of the prohibited commodities in interstate and

foreign commerce, the one who produces the oil in ex-

cess of the state law and sells it and delivers it to a

refiner within the state of its production, knowing that
it will be refined into products and such products trans-

ported into interstate and foreign commerce; or the re-

finer that sells such products and delivers them to the

buyer at the railroad of the interstate carrier within

the state of the production of the oil; or the buyer who

causes the products to be transported from such state

of their production into interstate commerce; or the

carrier that transports the products from the state of

their production into another state.

In United States vs 11,150 Pounds of Butter, 195 Fed.

(C. C. A.) 663, Judge Sanborn said:

"An offense which may be the subject of criminal

procedure must be an act committed or omitted in

violation of the public law either forbidding or com-

manding it. 4 Blk. Com. 5. A penal statute which

creates and denounces a new offense, and the act
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under consideration is such a statute, may not be

lawfully extended by either executive or judicial con-
struction to classes beyond its terms. Men must not

be punished unless they fall clearly within the class

of persons specified as punishable by such a law.

The definition of offenses, the classification of of-

fenders, and the prescription of the punishment they

shall suffer, are legislative, and neither executive
nor judicial, functions. And forfeitures, fines, and

penalties may not be prescribed, imposed, or in-

flicted, for the violation of a regulation of an execu-

tive department without previous legislative pre-

scription."

In Todd vs. United States, 158 U. S. 282, it is said:

"It is axiomatic that statutes creating and de-

fining crimes cannot be extended by intendment,

and no act, however wrongful, can be punished

under such a statute unless clearly within its terms.

'There can be no constructive offenses and before

a man can be punished, his cause must be plainly

and unmistakably within the statute.' United States

vs. Lacher, 134 U. S. 624; Endlich on Interpretation

of Statutes, Sec. 329, 2nd Edition; Pomeroy's Sedge-

wick on Statutory and Constitutional Construction,
288."

In view of these decisions, it would seem that there

can be no question but that the Act under consideration
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is invalid, for Congress has not created or defined an

offense or classified the offenders. The matter of the
creation of the offense and the classification of the of-

fenders is left to the President; all that Congress has

done is denounce as a crime and prescribe the punish-
ment for the doing or failure to do that which the Presi-
dent may require to be done or prohibit from being done.

POINT B

The United States Circuit Court of Appeals erred in
holding that Regulations IV, V, and VII, promulgated
by Harold L. Ickes, Secretary of the Interior, for the
purpose of enforcing subsection 9(c) of the National
Industrial Recovery Act, are valid and enforceable
against the appellants and that they may be subjected
to criminal procedure for failure to comply therewith.

The appellants attack the validity of Regulation IV, V,

VII of the regulations promulgated by Harold L. Ickes,

under the purported authority of subsection 9 (c) of the

National Industrial Recovery Act, which attacked regu-

lations are set out in full in Appendix B.

Regulation IV, in effect, provides that every oil pro-

ducer must file a verified daily report with the Bureau

of Investigation of the Department of the Interior, show-

ing the location of his oil wells, the amount of oil pro-

duced therefrom, and the disposition thereof, giving the

name of the purchaser and the pipe line company taking



the oil from his wells. Said report must further contain
an affidavit by the producer that he has not produced
any oil from his wells in violation of a state law or any
valid rule or regulation of any agency of the state.

Regulation V, in effect, provides that every refiner
must file daily verified reports with said Bureau of In-
vestigation showing the amount of oil that it purchases
each day, from whom purchased, and the disposition it
has made thereof, which report shall contain an affidavit
that the oil so purchased by said refiner was not pro-
duced in violation of any state law or valid rule or regu-
lation of any agency of the state.

Regulation VII provides that every producer and re-
finer shall keep accurate books as to his transactions with
reference to the production, transportation, refining, and
disposition of oil and the products thereof, and that such
books shall at all times be open for inspection by the
agents of the Bureau- of Investigation of the Department
of the Interior.

In addition to requiring compliance with these regu-
lations, appellee Ryan and his agents asserted the author-
ity to and did go upon the property of the appellants,
gauge their tanks, and inspect their property, and dig
up their pipe lines and destroy the same. This right of
visitation and inspection was claimed as incidental to
their right to enforce the attacked regulations.

Appellants, in their bill of complaint (R. 1), attacked

38
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the validity of these regulations, asserting that even
though subsection 9 (c) were valid, there was no author-
ity contained therein authorizing said regulations, and
especially appellants could not be subjected to criminal
procedure for failure to comply with the regulations be-
cause the things required by them were not required by
the Act of Congress. As shown in the record, the appellees
had already, before the filing of the amended bill of
complaint, commenced criminal prosecutions against ap-
pellants because of their failure to comply with the regu-
lations in question.

Of course, it cannot be contended that there is any ex-
press authority on the part of Congress for the regula-
tions under consideration. But it will be contended that
the power to promulgate and enforce these regulations
is implied from the power to enforce subsection 9 (c).

In United States vs. 11,150 Pounds of Butter, 195 Fed.
(C. C. A.) 663, it is said:

"Implied authority in an executive officer of a
department to repeal, extend, or modify an act of
,Congress may not be lawfully inferred from author-
ity to enforce it, and a regulation of the Secretary
of the Treasury, or any other executive officer,
made under legislative authority to make rules to
enforce an act of Congress, which has the effect
to subject classes of property to forfeiture and
classes of persons to fines and penalties under the
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act, that are not included therein by the terms of
the law, is unauthorized and void. United States vs.
200 Barrels of Whiskey, 95 U. S. 571; United States
vs. Eaton, 144 U. S. 677; Williamson vs. United

States, 207 U. S. 425; United States vs. Grimaud,
220 U. S. 506; St. Louis Merchants Bridge Railway

Company vs. United States, 188 Fed. 191; United

States vs. Keitel, 157 Fed. 396; United States vs. 3
Barrels of Whiskey, 77 Fed. 963; United States vs.
Manion, 44 Fed. 800; United States vs. Hoover, 133

Fed. 950; United States vs. 1 Package of Distilled

Spirits, 88 Fed. 856."

From the face of the regulations, it is clear that by

them an attempt was made to subject to the operation of
the Act classes of persons and property that were not
included within the terms of the Act, for they deal with
matters that are purely local. The production of oil and
the refining of the same is not commerce, and the pur-

chase, transportation, and storage of oil is not inter-
state commerce until the same is tendered to a carrier

for interstate transportation. Champlin Refining Co. vs.
Corporation Commission, 286 U. S. 210; Hammer vs.
Dagenhart, 247 U. S. 251. Therefore, the regulations
under consideration have no relation to the Act of Con-
gress, unless it may be said that by compliance with the
regulations the agents of the Department of the In-

terior charged with the enforcement of the Act could
better enforce it. But we have not yet reached that stage
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of government where citizens can be compelled by regu-
lations to assist the officers of the government in detect-
ing crime.

It will be seen that these regulations apply to and
affect only the East Texas and Oklahoma City oil fields.
If they have any support, the foundation therefor must
be found in the commerce clause of the Constitution. Yet
that clause has many times been interpreted by this
court as conferring upon Congress the power to make
rules and regulations as to the movement of interstate
and foreign commerce so that the rules governing such
transportation shall be equal and uniform and apply
uniformly throughout the Union. Kidd vs. Pearson, 128
U. S. 1; Knickerbocker Ice Company vs. Stewart, supra;
Panama Refining Company vs. Ryan, supra. In Kidd vs.
Pearson, supra, it is said:

"It was said by Chief Justice Marshall that it is a
matter of public history that the object of vesting
in Congress the power to regulate commerce with

foreign nations and among the several states, was

to insure uniformity of regulations against conflict-
ing and discriminating state legislation."

In Panama Refining Company vs. Ryan, supra, the

court, in discussing the regulations that are here under
consideration, said:

"The Supreme Court, again, in the case of County

of Mobile vs. Kimball, 102 U. S. 692, laid down the



--- 42-

rule as to the constitutional limitations of Congress
under the commerce clause, in which it held that the
power of Congress to regulate interstate commerce
is unlimited, but that in regulating commerce be-
tween the states and foreign countries, the regula-
tions must be uniform and of one system or plan.
The reason is obvious, being so that no discrimina-
tion would occur by reason of such legislation. In
the case at bar, the regulations sought to be en-
forced against the complainants apply only to the
East Texas and Oklahoma City oil fields, showing
conclusively that they are not intended or meant to
be regulations of commerce in a constitutional sense,
but merely an attempt upon the part of the Federal
Government to limit the production of oil from these
two fields and to control the manufacture thereof,
essentially matters of state regulation."

It is apparent that the purpose of the attacked regu-
lations in requiring reports and examining books and
records, and making inspections of the physical prop-
erties, is to obtain evidence against those who might
transport the forbidden articles in interstate and for-
eign commerce, and they are therefore repugnant to the
Fourth and Fifth Amendments to the Constitution. Boyd
vs. United States, 116 U. S. 616; Counselman vs. Hitch-
cock, 142 U. S. 547. The learned trial judge, in discuss-
ing this phase of this case, said:
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"It has been repeatedly held that in order to sub-
ject one to inquisitions, visitations, and interroga-
tions by extrajudicial bodies, for the purpose of ob-
taining information against them, statutory author-
ity for such claim of right must be shown to plainly
and definitely confer upon such bodies such author-
ity. Overton Refining Company vs. C. V. Terrell
et al, 4 Fed. Sup. 443; Boyd vs. United States, 116
U. S. 616; Counselman vs. Hitchcock, 142 U.S. 547;
Interstate Commerce Commission vs. Brimson, 154
U. S. 448; Harriman vs. Interstate Commerce Com-
mission, 211 U. S. 408."

CONCLUSION

In view of what this court has often said in the de-
cisions above pointed out, it is clear that Title I in its
entirely, as well as subsection 9 (c) thereof, and the at-
tacked regulations, are not within the powers delegated
to the Federal Government by the Constitution.

Is there, then, an inherent power of sovereignty in the
Federal Government over and above and outside of the
powers delegates to it in the Constitution that may be
asserted by Congress to regulate the production of articles
that are of general use throughout the nation? That no
such power resides in the Federal Government was
definitely decided by this court in Kansas vs. Colorado,
206 U. S. 89.
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Does an emergency, such as Congress in the preamble
of this Act declared to exist, create such power in the
Federal Government that Congress and the President
may set aside the limitations of the Constitution by which
they were intended to be restrained, and thereby dictate
to the citizens of a state how much petroleum they can
produce during any period, and the minimum wage that
they shall pay their employees while producing it, and
subject such citizens to criminal prosecutions for the
violation of any order made by the President in pur-
suance of such purpose? It has been repeatedly held by
this court that an emergency does not create power and
that even during a state of war, Congress nor the Presi-
dent can pass the limitations placed upon them by the
Constitution, nor deprive a citizen of those rights guar-
anteed to him by it. Ex parte Milligan, 4 Wall. 2, 100;
United States vs. Lee, 106 U. S. 196; United States vs.
Cohen Grocery Company, 255 U. S. 86; Home Building
& Loan Association vs. Blaisdell, 290 U. S. 255.

"To what purpose are powers limited," asked the great
Chief Justice Marshall, "and to what purpose is that
limitation committed to writing in the Constitution, if
these limits may at any time be passed by those intended
to be restrained?" Marbury vs. Madison, 1 Cranch. 137.

"The Constitution was not intended to provide
merely for the exigencies of a few years, but was to
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endure for a long lapse of ages, the events of which
were locked up in the inscrutable purposes of Provi-

dence." Martin vs. Hunter, 1 Wheat. 305.

Respectfully submitted,

F. W. FISCHER,

Tyler, Texas,

Attorney for Appellants.
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APPENDIX A

NATIONAL INDUSTRIAL RECOVERY ACT
(Public No. 67-73rd Congress)

AN ACT

To encourage national industrial recovery, to foster fair
competition, and to provide for the construction of cer-
tain useful public works, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress as-
sembled,

TITLE I-INDUSTRIAL RECOVERY

Declaration of Policy

Section 1

A national emergency productive of widespread un-
employment and disorganization of industry, which
burdens interstate and foreign commerce, affects the
public welfare, and undermines the standards of living
of the American people, is hereby declared to exist. It
is hereby declared to be the policy of Congress to remove
obstructions to the free flow of interstate and foreign
commerce which tend to diminish the amount thereof;
and to provide for the general welfare by promoting the
organization of industry for the purpose of cooperative
action among trade groups, to induce and maintain united
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action of labor and management under adequate govern-
mental sanctions and supervision, to eliminate unfair
competitive practices, to promote the fullest possible utili-
zation of the present productive capacity of industries,
to avoid undue restriction of production (except as may
be temporarily required), to increase the consumption
of industrial and agricultural products by increasing
purchasing power, to reduce and relieve unemployment,
to improve standards of labor, and otherwise to rehabili-
tate industry and to conserve natural resources.

Administrative Agencies
Section 2(a)

To effectuate the policy of this title, the President is
hereby authorized to establish such agencies, to accept
and utilize such voluntary and uncompensated services,
to appoint, without regard to the provisions of the civil
service laws, such officers and employees, and to utilize
such Federal officers and employees, and, with the con-
sent of the State, such State and local officers and em-
ployees, as he may find necessary, to prescribe their
authorities, duties, responsibilities, and tenure, and,
without regard to the Classification Act of 1923, as
amended, to fix the compensation of any officers and
employees so appointed.

Section 2(b)

The President may delegate any of his functions and
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powers under this title to such officers, agents, and em-
ployees as he may designate or appoint, and may estab-
lish an industrial planning and research agency to aid
in carrying out his functions under this title.

Section 2(c)

This title shall cease to be in effect and any agencies
established hereunder shall cease to exist at the expira-
tion of two years after the date of enactment of this Act,
or sooner if the President shall by proclamation or the
Congress shall by joint resolution declare that the emerg-
ency recognized by section 1 has ended.

CODES OF FAIR COMPETITION

Section 3(a)

Upon the application to the President by one or more
trade or industrial associations or groups, the President
may approve a code or codes of fair competition for the
trade or industry or subdivision thereof, represented by
the applicant or applicants, if the President finds (1)
that such associations or groups impose no inequitable
restrictions on admission to membership therein and are
truly representative of such trades or industries or sub-
divisions thereof, and (2) that such code or codes are
not designed to promote monopolies or to eliminate or
oppress small enterprises and will not operate to dis-
criminate against them, and will tend to effectuate the
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policy of this title: Provided, That such code or codes
shall not permit monopolies or monopolistic practices:
Provided further, That where such code or codes affect
the services and welfare of persons engaged in other
steps of the economic process, nothing in this section shall
deprive such persons of the right to be heard prior to
the approval by the President of such code or codes. The
President may, as a condition of his approval of any such
code, impose such conditions (including requirements for
the making of reports and the keeping of accounts) for
the protection of consumers, competitors, employees, and
others, and in furtherance of the public interest, and may

provide such exceptions to and exemptions from the pro-
visions of such code, as the President in his discretion

deems necessary to effectuate the policy herein declared.

Section 3(b)

After the President shall have approved any such code,

the provisions of such code shall be the standards of fair

competition for such trade or industry or subdivision

thereof. Any violation of such standards in any trans-

action in or affecting interstate or foreign commerce

shall be deemed an unfair method of competition in com-
merce within the meaning of the Federal Trade Com-

mission Act, as amended; but nothing in this title shall

be construed to impair the powers of the Federal Trade

Commission under such Act, as amended.
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Section 3(c)

The several district courts of the United States are
hereby invested with jurisdiction to prevent and restrain
violations of any code of fair competition approved under
this title; and it shall be the duty of the several district
attorneys of the United States, in their respective dis-
tricts, under the direction of the Attorney General, to
institute proceedings in equity to prevent and restrain
such violations.

Section 3(d)
Upon his own motion, or if complaint is made to the

President that abuses inimical to the public interest and
contrary to the policy herein declared are prevalent in
any trade or industry or subdivision thereof, and if no
code of fair competition therefor has theretofore been
approved by the President, the President, after such pub-
lic notice and hearing as he shall specify, may prescribe
and approve a code of fair competition for such trade or
industry or subdivision thereof, which shall have the
same effect as a code of fair competition approved by
the President under subsection (a) of this section.

Section 3 (e)

On his own motion, or if any labor organization, or
any trade or industrial organization, association, or
group, which has complied with the provisions of this
title, shall make complaint to the President that any
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article or articles are being imported into the United
States in substantial quantities or increasing ratio to
domestic production of any competitive article or articles
and on such terms or under such conditions as to render
ineffective or seriously to endanger the maintenance of
any code or agreement under this title, the President
may cause an immediate investigation to be made by the
United States Tariff Commission, which shall give
precedence to investigations under this subsection, and
if, after such investigation and such public notice and
hearing as he shall specify, the President shall find the
existence of such facts, he shall, in order to effectuate
the policy of this title, direct that the article or articles
concerned shall be permitted entry into the United States
only upon such terms and conditions and subject to the
payment of such fees and to such limitations in the total
quantity which may be imported (in the course of any
specified period or periods) as he shall find it necessary
to prescribe in order that the entry thereof shall not
render or tend to render ineffective any code or agree-
ment made under this title.

In order to enforce any limitations imposed on the total
quantity of imports, in any specified period or periods, of
any article or articles under this subsection, the Presi-
dent may forbid the importation of such article or articles
unless the importer shall have first obtained from the
Secretary of the Treasury a license pursuant to such
regulations as the President may prescribe. Upon in-
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formation of any action by the President under this sub-

section the Secretary of the Treasury shall, through the

proper officers, permit entry of the article or articles

specified only upon such terms and conditions and sub-

ject to such fees, to such limitations in the quantity

which may be imported, and to such requirements of li-

cense, as the President shall have directed.

The decision of the President as to facts shall be con-
clusive. Any condition or limitation of entry under this
subsection shall continue in effect until the President
shall find and inform the Secretary of the Treasury that
the conditions which led to the imposition of such con-
dition or limitation upon entry no longer exists.

Section 3(f)

When a code of fair competition has been approved or
prescribed by the President under this title, any viola-
tion of any provisions thereof in any transaction in or
affecting interstate or foreign commerce shall be a mis-
demeanor and upon conviction thereof an offender shall
be fined not more than $500 for each offense, and each
day such violation continues shall be deemed a separate
offense.
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AGREEMENTS AND LICENSES

Section 4(a)

The President is authorized to enter into agreements
with, and to approve voluntary agreements between and
among, persons engaged in a trade or industry, labor or-
ganizations, and trade or industrial organizations, asso-
ciations, or groups, relating to any trade or industry,
if in his judgment such agreements will aid in effectuat-
ing the policy of this title with respect to transactions
in or affecting interstate or foreign commerce, and will
be consistent with the requirements of clause (2) of sub-

section (a) of section 3 for a code of fair competition.

Sections 4(b)

Whenever the President shall find that destructive

wage or price cutting or other activities contrary to the

policy of this title are being practiced in any trade or

industry or any subdivision thereof, and, after such pub-

lic notice and hearing as he shall specify, shall find it

essential to license business enterprises in order to make

effective a code of fair competition or an agreement
under this title or otherwise effectuate the policy of this

title, and shall publicly so announce, no person shall,

after a date fixed in such announcement, engage in or

carry on any business, in or affecting interstate or for-

eign commerce, specified in such announcement, unless

he shall have first obtained a license issued pursuant to

such regulations as the President shall prescribe.
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The President may suspend or revoke any such license,
after due notice and opportunity for hearing, for viola-
tions of the terms or conditions thereof. Any order of
the President suspending or revoking any such license
shall be final if in accordance with law. Any person who,
without such a license or in violation of any condition
thereof, carries on any such business for which a license
is so required, shall, upon conviction thereof, be fined not
more than $500, or imprisoned not more than six months,
or both, and each day such violation continues shall be
deemed a separate offense.

Notwithstanding the provisions of section 2(c), this
subsection shall cease to be in effect at the expiration of
one year after the date of enactment of this Act or
sooner if the President shall by proclamation or the Con-
gress shall by joint resolution declare that the emergency
recognized by section 1 has ended.

Section 5

While this title is in effect (or in the case of a license,
while section 4 (a) is in effect) and for sixty days there-
after, any code, agreement, or license approved, pre-
scribed, or issued and in effect under this title, and any
action complying with the provisions thereof taken dur-
ing such period, shall be exempt from the provisions
of the antitrust laws of the United States.

Nothing in this Act, and no regulation thereunder,
shall prevent an individual from pursuing the vocation
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of manual :labor and selling or trading the products there-
of;. nor. shall anything in this Act, or regulation there-
under, prevent anyone from marketing or trading the
produce of his farm.

LIMITATIONS UPON APPLICATION OF TITLE

Section 6(a)

No trade or industrial association or group shall be
eligible to receive the benefit of the provisions of this
title until it files with the President a statement contain-
ing such information relating to the activities of the asso-
ciation. or group as the President shall by regulation
prescribe.

Section 6(b)

The President is authorized to prescribe rules and
regulations designed to insure that any organization
availing itself of the benefits of this title shall be truly
representative of the trade or industry or subdivision
thereof represented by such organization. Any organi-
zation violating any such rule or regulation shall cease
to be entitled to the benefits of this title.

Section 6(c)

Upon the request of the President, the Federal Trade
Commission shall make such investigations as may be
necessary to enable the President to carry out the pro-
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visions of this title, and for such purposes the Commis-

sion shall have all the powers vested in it with respect
of investigations under the Federal Trade Commission
Act, as amended.

Section 7(a)

Every code of fair competition, agreement, and license
approved, prescribed, or issued under this title shall con-
tain the following conditions: (1) that employees shall
have the right to organize and bargain collectively
through representatives of their own choosing, and shall

be free from the interference, restraint, or coercion of

employers of labor, or their agents, in the designation

of such representatives or in self-organization or in other

concerted activities for the purpose of collective bargain-
ing or other mutual aid or protection; (2) that no em-

ployee and no one seeking employment shall be required

as a condition of employment to join any company union
or to refrain from joining, organizing, or assisting a

labor organization of his own choosing; and (3) that em-

ployers shall comply with the maximum hours of labor,

minimum rates of pay, and other conditions of employ-

ment, approved or prescribed by the President.

Section 7(b)

The President shall, so far as practicable, afford every

opportunity to employers and employees in any trade or

industry or subdivision thereof with respect to which
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the conditions referred to in clauses (1) and (2) of sub-
section (a) prevail, to establish by mutual agreement,
the standards as to the maximum hours of labor, mini-
mum rates of pay, and such other conditions of employ-
ment as may be necessary in such trade or industry or
subdivision thereof to effectuate the policy of this title;
and the standards established in such agreements, when
approved by the President, shall have the same effect
as a code of fair competition, approved by the President
under subsection (a) of section 3.

Section 7(c)

Where no such mutual agreement has been approved
by the President he may investigate the labor practices,
policies, wages, hours of labor, and conditions of em-
ployment in such trade or industry or subdivision there-
of; and upon the basis of such investigations, and after
such hearings as the President finds advisable, he is
authorized to prescribe a limited code of fair competition
fixing such maximum hours of labor, minimum rates of
pay, and other conditions of employment in the trade or
industry or subdivision thereof investigated as he finds
to be necessary to effectuate the policy of this title, which
shall have the same effect as a code of fair competition
approved by the President under subsection (a) of sec-
tion 3.

The President may differentiate according to ex-
perience and skill of the employees affected and accord-
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ing to the locality of employment; but no attempt shall
be made to introduce any classification according to the
nature of the work involved which might tend to set a
maximum as well as a minimum wage.

Section 7 (d)

As used in this title, the term "person" includes any
individual, partnership, association, trust, or corpora-
tion; and the terms "interstate and foreign commerce"
and "interstate or foreign commerce" include, except
where otherwise indicated, trade or commerce among the
several States and with foreign nations, or between the
District of Columbia or any Territory of the United

States and any State, Territory, or foreign nation, or be-
tween any insular possessions or other places under the
jurisdiction of the United States, or between any such
possession or place and any State or Territory of the
United States or the District of Columbia or any foreign
nation or within the District of Columbia or any Terri-
tory or any insular possession or other place under the
jusrisdiction of the United States.

APPLICATION OF AGRICULTURAL ADJUST-

MENT ACT

Section 8(a)

This title shall not be construed to repeal or modify
any of the provisions of title I of the Act entitled "An
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Act to relieve the existing national economic emergency
by increasing agricultural purchasing power, to raise
revenue for extraordinary expenses incurred by reason

of such emergency, to provide emergency relief with re-

spect to agricultural indebtedness, to provide for the

orderly liquidation of joint-stock land banks, and for

other purposes," approved May 12, 1933; and such title I

of said Act approved May 12, 1933, may for all purposes

be hereafter referred to as the "Agricultural Adjust-

ment Act."

Section 8(b)

The President may, in his discretion, in order to avoid

conflicts in the administration of the Agricultural Ad-

justment Act and this title, delegate any of his functions

and powers under this title with respect to trades, indus-

tries, or subdivisions thereof which are engaged in the

handling of any agricultural commodity or product

thereof, or of any competing commodity or product there-

of, to the Secretary of Agriculture.

OIL REGULATION

Section 9(a)

The President is further authorized to initiate before

the Interstate Commerce Commission proceedings neces-

sary to prescribe regulations to control the operations
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of oil pipe lines and to fix reasonable, compensatory
rates for the transportation of petroleum and its products
by pipe lines, and the Interstate Commerce Commission
shall grant preference to the hearings and determination
of such cases.

Section 9(b)

The President is authorized to institute proceedings to

divorce from any holding company any pipe-line company
controlled by such holding company which pipe-line com-

pany by unfair practices or by exorbitant rates in the
transportation of petroleum or its products tends to

create a monoply.

Section 9(c)

The President is authorized to prohibit the transporta-

tion in interstate and foreign commerce of petroleum and

the products thereof produced or withdrawn from storage

in excess of the amount permitted to be produced or

withdrawn from storage by any State law or valid regu-

lation or order prescribed thereunder, by any board, com-

mission, officer, or other duly authorized agency of a

State. Any violation of any order of the President issued
under the provisions of this subsection shall be punish-

able by fine of not to exceed $1,000, or imprisonment for
not to exceed six months, or both.
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RULES AND REGULATIONS

Section 10(a)

The President is authorized to prescribe such rules and
regulations as may be necessary to carry out the pur-
poses of this title, and fees for licenses and for filing
codes of fair competition and agreements, and any viola-
tion of any such rule or regulation shall be punishable
by fine of not to exceed $500, or imprisonment for not
to exceed six months, or both.

Section 10(b)

The President may from time to time cancel or modify

any order, approval, license, rule, or regulation issued
under this title; and each agreement, code of fair com-
petition, or license approved, prescribed, or issued under
this title shall contain an express provision to that effect.
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APPENDIX B

The Three regulations by the Secretary of the Interior
involved in the present litigation read as follows:

IV.

Every producer of petroleum shall file a state-

ment under oath, sworn to before any duly author-
ized State or Federal officer, not later than the

fifteenth day of each and every calendar month, be-

ginning with August 15, 1933, with the Division of
Investigations of the Department of the Interior,
unless otherwise ordered to report at more frequent
intervals by the Division, which statement shall con-
tain the following information for the given field
involved covering the preceding calendar month:

(1) The residence and post-office address of the
producer.

(2) The location of his producing properties and
wells, the allowable production for each property
and well as prescribed by the proper State agency
for both property and wells.

(3) The daily production in barrels produced
from each property and well.

(4) A report of all deliveries of petroleum show-
ing the names and places of business of all persons
to whom such petroleum was delivered whether pur-



-63-

chasers, consignees, or transporting agencies, and
the quantity involved in each delivery, transporta-
tion or other disposition thereof, together with a re-
port of all petroleum in storage, wherever located,
at the beginning and at the end of said calendar
month, the place of storage and the amount in stor-
age at each place.

(5) A declaration that no part of the petroleum
or the products thereof produced and shipped has
been produced or withdrawn from storage in excess
of the amount permitted to be produced or with-
drawn from storage by any State law, or valid regu-
lation or order prescribed thereunder by any Board,
Commission, Officer, or other duly authorized
agency of the State in which the petroleum was pro-
duced. (As amended by Order of July 25, 1933.)

V.

Every purchaser of petroleum, shipper (other than
a producer) of petroleum, and refiner of petroleum
(including all persons engaged in the processing of
petroleum in any manner), shall file a statement
under oath sworn to before any duly authorized State
or Federal officer, not later than the fifteenth day
of each and every calendar month beginning with
August 15, 1933, with the Division of Investigations
of the Department of the Interior, unless otherwise
ordered to report at more frequent intervals by the
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Division, which statement shall contain the follow-

ing information for the preceding calendar month:

(1) The residence and post-office address of the

purchaser, shipper, refiner, or processor.

(2) The place and date of the receipt, the names

and business addresses of the producers and/or

other parties from whom the petroleum was received,

the amount received of such petroleum and the

amount of petroleum held in storage or otherwise on

the last day of the calendar month next preceding

the period covered by the report.

(3) The disposition of said petroleum, including

the place and date of delivery, the amount delivered,

the names and business addresses of the consignees

to whom delivered, the transporting agencies, and

the amount of petroleum held in storage or otherwise

at the end of said calendar month.

(4) A declaration that to the best of the informa-

tion and belief of the affiant, none of the petroleum

received and/or disposed of was produced or with-

drawn from storage by any State law or valid regu-

lation or order prescribed thereunder by any Board,

Commission, Officer, or duly authorized agency of

the State in which the petroleum was produced. (As

amended by Order of July 25, 1933.)
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VII.

All persons, natural or artificial, embraced with-
in the terms of Section 9(c) of the National In-
dustrial Recovery Act (Public No. 67, 73rd Con-

gress) and the Executive orders and regulations is-
sued thereunder, shall keep and maintain available
for inspection by the Division of Investigations of
the Department of the Interior adequate books and

records of all transactions involving the production

and transportation of petroleum and the products
thereof.


