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[fols. 1/2 & A-K & 1] [Captions omitted]

[fol. 21

IN UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF TEXAS, TYLER DIVISION

In Equity No. 635

and

Consolidated Causes Nos. 636 and 640

PANAMA REFINING COMPANY ET AL., Plaintiffs,

vs.

A. D. RYAN ET AL., Defendants

AMENDED BILL OF COMPLAINT-Filed Oct. 23, 1933

Comes now Panama Refining Company, a corporation,
organized and existing under and by virtue of the laws of
the State of Texas, with its home office in Kilgore, Gregg
County, Texas, and A. F. Anding, a citizen of the United
States and of Gregg County, Texas, hereinafter referred to
as plaintiffs, and complaining of A. D. Ryan, an agent of the
Department of the Interior of the United States, who is re-
siding in Smith County, Texas, J. Howard Marshall, Assist-
[fol. 3] ant to the Attorney General of the United States,
who is also temporarily residing in Smith County, Texas,
and S. D. Bennett, United States District Attorney for the
Eastern District of Texas and a resident of Beaumont,
Texas. That the Panama Refining Company and the said
A. F. Anding have joined as plaintiffs in this suit for the
reason that they have a mutual interest in the relief prayed
for by each of them, in this, that they each pray for in-
junctive relief, restraining the defendant, A. D. Ryan, his
agents, servants, and employees from further enforcing
against them and each of them the rules and regulations
of Harold L. Ickes, Secretary of the Department of the
Interior of the United States, promulgated under Section
9c of the National Industrial Recovery Act, and also to
restrain the said A. D. Ryan, his agents, servants and em-
ployees from further coming upon their respective proper-
ties and gauging their tanks and digging up their pipe
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lines and otherwise wrongfully interfering with them in
their respective business and occupations, and also to re-
strain the defendants, J. Howard Marshall, and S. D. Ben-
nett, from bringing criminal proceedings against them and
each of them because of their failure to comply with said
rules and regulations being enforced by the said A. D.
Ryan.

I

The Panama Refining Company, for cause of complaint,
would show to the court that it is the owner and operator
of a crude oil refining plant at Kilgore, Texas; that it does
not own any oil and gas leases or oil wells, and does not
produce any oil, but purchases all of its crude oil require-
ments from various and sundry crude oil producers whose
oil is produced in Gregg and Rusk Counties, Texas, or from
those who have purchased said oil from oil producers in
[fol. 4] Gregg and Rusk Counties, Texas, and only after said
oil has been produced. Therefore, the plaintiff, Panama
Refining Company, has nothing whatsoever to do with the
production of crude oil within the State of Texas, and the
rules and regulations of the Railroad Commission of Texas
promulgated under the oil and gas conservation statutes
known as Title 102, R.C.S. of 1925 and the amendments
thereto are not applicable to this plaintiff's business. That
all oil purchased by this plaintiff is not only produced
within the State of Texas, but is also situated within the
State of Texas at the time same is purchased by this plain-
tiff, and same is manufactured into gasoline, kerosene, gas
oil, and other products in the plaintiff's refining plant at
Kilgore, Texas, and wholly within the State of Texas; that
after said crude oil is manufactured into gasoline and other
products, such products are sold to dealers within the
State of Texas and those outside of the State of Texas.
That this plaintiff is not engaged in interstate commerce
in any manner whatsoever, except as to that proportion of
the refined products of crude oil that it manufactures in its
refining plant at Kilgore, Texas that it sells and transports
into other states.

II

Plaintiff alleges that by Section 9c, Title 1 of the Na-
tional Industrial Recovery Act passed by the 73rd Con-
gress (Public No. 67), it is provided as follows:
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"The President is authorized to prohibit the transpor-
tation in interstate and foreign commerce of petroleum and
the products thereof produced or withdrawn from storage
in excess of the amount permitted to be produced or with-
drawn from storage by any state law or valid regulation or
order prescribed thereunder, by any board, commission, of-
[fol. 5] fice, or other duly authorized agency of the State.
Any violation of any order of the President issued under
this subsection shall be punishable by a fine of not to exceed
$1000.00 or imprisonment for not to exceed six months, or
both."

That after the enactment of said National Recovery Act
by Congress, as aforesaid, and on July 11, 1933, the Presi-
dent issued a proclamation prohibiting the transportation
in interstate and foreign commerce of any petroleum or
the products thereof produced in violation of any state law
or valid rule or regulation of any board, agency, etc. of the
state promulgated thereunder, and designated Harold L.
Ickes, Secretary of the Interior, as the agent of the Presi-
dent to promulgate rules and regulations for the carrying
into effect of said Section 9c of said statute; and, there-
after, and on July 15, 1933 and July 25, 1933, and August 2,
1933, the said Harold L. Ickes, Secretary of the Interior,
promulgated rules and regulations for the carrying into
effect of said section of said act, copies of all of which are
attached hereto marked Exhibit "A" and made a part
hereof for reference thereto.

III

Plaintiff alleges that said Section 9c of the act of Con-
gress, as aforesaid, is void and of no force and effect for
the reason that the same is an attempt upon the part of
Congress to delegate to the President legislative power,
that is, to authorize the President at his discretion to pro-
hibit the movement in interstate and foreign commerce of
the commodities referred to therein, which is in contra-
vention of Section I, Article I of the Constitution of the
United States; that said section is further void for the
reascon that it is not within the power of Congress to
[fol. 6] prohibit the movement in interstate and foreign
commerce of ordinary commercial commodities, harmless in
themselves, because of the manner of their production, the
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manner of such production being wholly within the jurisdic-
tion of the state and local authorities. That if said section
9c of said act were valid and the Presidenthad the right and
authority thereunder to prohibit the movement in interstate
and foreign commerce of the commodities referred to there-
in, nevertheless, the rules and regulations of the said Harold
L. Ickes promulgated thereunder, and especially Para-
graph 5 thereof which requires the plaintiff to file a state-
ment under oath every thirty days, or more often if the said
Harold L. Ickes shall direct, setting forth the information
called for therein, and also Paragraph 7 of said regula-
tions, requiring the plaintiff to keep accurate books and
records of all transactions involving the production and
transportation of petroleum and the products thereof open
for inspection of the agents of the Department of the In-
terior, are void and of no force and effect for the reason
that the power and authority sought to be exercised and
enforced by said regulations are not within the jurisdiction
of the Federal government, as the matters and things
sought to be regulated by said regulations are not inter-
state and foreign commerce as contemplated by the com-
merce clause of the Constitution of the United States, there-
fore, said regulations 5 and 7 are in excess of any power
and authority on the part of the President or his appointee,
Harold L. Ickes, and are therefore void.

IV

Plaintiff alleges that notwithstanding the invalidity of
said regulations 5 and 7 of the said Harold L. Ickes, as
aforesaid, the defendant, A. D. Ryan, who was in charge
of a large body of men operating in the East Texas oil field
[fol. 7] for the purpose of enforcing said rules and regula-
tions of Harold L. Ickes, is enforcing the same against this
plaintiff and demanding of it that it file with the Bureau of
Investigation of the Department of the Interior daily re-
ports covering the matters set forth in Paragraph 5 of said
regulations, and that it also keep open, for his and his
agents' inspection and examination, books and records
showing the amount of oil that it purchases, from whom
purchased, and the disposition thereof, and is threatening
the plaintiff that if it fails to comply with said regulations,
he will cause criminal prosecutions to be issued against its
officers and agents for the infliction of fines and imprison-
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ment against it for failure to comply with said regulations,
and, in fact, since the filing of the plaintiffs' original peti-
tion herein, the said A. D. Ryan has caused the defendants,
J. Howard Marshall and S. D. Bennett, to'issue a complaint
against the officers of this plaintiff and have them arrested
because of having failed to comply with said rules and
regulations, and said defendant, A. D. Ryan, has threatened
plaintiff that he will continue to have them arrested and
charged with the violation of said regulations if they con-
tinued to fail to comply with said regulations, and plaintiff
fears that if they are not restrained, that they will continue
to file complaints and arrest the officers and agents of the
plaintiff for their failure to comply with said regulations,
all of which is depriving them of their liberty without due
process of law and in contravention of the Fifth Amend-
ment to the Constitution of the United States.

V

Plaintiff further alleges that the said defendant, A. D.
Ryan, has, by force and over the objection of the plaintiff
and its officers and agents, from time to time come upon
[fol. 8] the property of the plaintiff and gauged its tanks
and inspected its pipe lines and other equipment, all for
the purpose of attempting to find some evidence of the
plaintiff's violation of the rules and regulations of the said
Harold L. Ickes or violation of the rules and regulations
of the Railroad Commission of Texas, and that they have
demanded the books and records of the plaintiff for their
examination and inspection, all of which is an infringe-
ment upon the right of the plaintiff, and in violation of the
Fourth amendment to the Constitution of the United
States, and unless the defendant, Ryan, and his representa-
tives are restrained, plaintiff fears that they will continue
to come upon its property and gauge its tanks and inspect
its books and records in an attempt to find some evidence
upon which to base a criminal complaint against the plain-
tiff.

VI

The plaintiff, A. F. Anding, for cause of complaint
against the above named defendants, here re-adopts all
of the allegations made by the plaintiff, Panama Refining
Company, and, in addition thereto, would show to the court
that he is the owner of two certain oil and gas leases, upon
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each of which there has been drilled an oil well, which are
situated in the East Texas oil field, one of which is upon a
five acre tract of land upon the Sanders tract, Mary Van
Winkle Survey, Gregg County, Texas, and the other being
located in Rusk County, Texas. That the defendants are
likewise enforcing against him the rules and regulations
of Harold L. Ickes attached hereto, and particularly Para-
graphs 4 and 7 of said regulations; that this plaintiff is
merely producing oil within the State of Texas and does
not transport any oil outside of the State of Texas, and,
by reason thereof, he is not in any wise engaged in inter-
state commerce; that said Paragraphs 4 and 7 of said regu-
lations are void and of no force and effect for the reason
[fol. 9] that the matters sought to be regulated thereby are
wholly within the jurisdiction of the State of Texas and
the local authorities and over which the Federal Govern-
ment has no jurisdiction whatsoever; but, notwithstanding
their invalidity, defendant, A. D. Ryan, has demanded
that he comply with the same and file with the Department
of the Interior the reports called for by said Paragraph
4 and that he also keep open, for the inspection of him
and his agents, books and records showing the amount of
his production and his disposition thereof, and said de-
fendant has threatened this plaintiff that if he fails to
comply with said regulations, he will cause the defendants,
J. Howard Marshall and S. D. Bennett, to institute criminal
proceedings against him for such violations of said rules
and regulations, and, in fact, since the filing of this peti-
tion in this court, the said defendant, A. D. Ryan, has caused
the said J. Howard Marshall and S. D. Bennett to file a
complaint against him and have him arrested, charging him
with a criminal offense against the laws of the United States
because he has failed to comply with said regulations; and
said defendant, Ryan, has threatened this plaintiff that he
will continue to have him subjected to criminal prosecu-
tions if he further fails to comply with said regula-
tions, and the plaintiff fears that he will cause the said
J. Howard Marshall and S. D. Bennett to institute further
criminal proceedings against him and subject him to crimi-
nal prosecutions for the failure to comply with said rules
and regulations, all of which has deprived and will continue
to deprive the plaintiff of his liberty without due process
of law and in violation of the Fifth Amendment to the Con-
stitution of the United States.
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VII

This plaintiff further alleges that in addition to the re-
quirement and demand that he comply with said rules and
[fol. 10] regulations, the said A. D. Ryan and his agents
and representatives have come upon the oil lease of the
plaintiff, above referred to, by force and over the objection
of the plaintiff, and have dug up the plaintiff's pipe lines
and severed and destroyed the same, all in an attempt to
obtain some evidence against this plaintiff upon which to
predicate a criminal charge against the plaintiff, all of
which is in violation of the Fourth Amendment to the Con-
stitution of the United States, and the plaintiff fears that
if said defendants are not restrained from further coming
upon his property that they will continue from time to time
to come upon his property, dig up his pipe lines, and gauge
his tanks in an attempt to obtain evidence against the plain-
tiff and in violation of his constitutional guarantee, as
aforesaid.

VIII

Plaintiffs join in alleging that even though said Section
9c of said National Industrial Recovery Act is valid, and
even though the rules and regulations of the said Harold L.
Ickes, complained of herein, were valid, nevertheless, the
defendants have no right or authority to enforce the same
against these plaintiffs, for the reason that said Section 9c
and all rules and regulations promulgated thereunder be-
come operative in Texas only in the event oil is being pro-
duced in excess of a state law or valid rule and regulation
by any commission, board, or other state agency; that there
is no state law prohibiting or restricting the amount of oil
that may be produced from any oil well within the State of
Texas; that the Railroad Commission of Texas is the only
commission or board or agency authorized by law to make
any rules or regulations with reference to the production of
oil within the State of Texas; that there is no valid rule or
regulation of the Railroad Commission of Texas restricting
the production of oil in Texas, in this, that before the Rail-
road Commission of Texas can make a valid rule or regula-
[fol. 11] tion restricting the amount of oil that may be pro-
duced from any oil well in Texas, it must, at a hearing
called for that purpose, and after ten days notice, find from
the evidence heard at said hearing that it is necessary in
order to prevent waste that the production of oil be re-
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stricted to the amount so found by the Commission. That
the orders and regulations of the Railroad Commission
promulgated on September 5th, 1933, as amended on Sep-
tember 30th, 1933 and as further amended on October 18th,
1933, copies of which are attached hereto and marked Ex-
hibits "B'", ' C", and "D", were not promulgated within
the purview of the conservation laws of the State of Texas,
being known as Title 102, R. C. S. of 1925 and the amend-
ments thereto, that is, after notice and hearing of evidence
as to the necessity of said orders, but said orders were pro-
mulgated and put in force and effect and are now being en-
forced by the Railroad Commission because of instructions
given to the members of the Railroad Commission by Har-
old L. Ickes, who styles himself as Administrator of the
Petroleum Code promulgated by the President under the
provisions of the National Industrial Recovery Act, in
which he advised the members of the Railroad Commission
how much oil could be produced in Texas, all of which is
apparent from the face of said orders of the Railroad Com-
mission. That since said orders of the Railroad Commis-
sion are not the result of the deliberation and finding from
evidence heard by the Commission as to the necessity of
said orders to prevent waste as provided by the Statutes of
Texas, they are void and of no force and effect, as said or-
ders are in excess of any power or authority of the mem-
bers of the Railroad Commission. That since the orders of
the Railroad Commission are invalid, Section 9c and all or-
ders of the National Industrial Recovery Act and all rules
and regulations promulgated thereunder do not apply to
the plaintiffs, and the further enforcement of said act of
[fol. 12] Congress and the regulations and rules thereof
against the plaintiffs, either as to intrastate or interstate
business, is without authority of law and is depriving the
plaintiffs of their property without due process of law and
in contravention of the Fifth Amendment to the Constitu-
tion of the United States.

Wherefore, plaintiffs pray that the court immediately
issue a temporary restraining order, restraining and en-
joining the defendants from further coming upon the re-
fining plant of the plaintiff, Panama Refining Company, or
interfering with it in any manner in the operation of its
refining business, and from further interfering with it in
the purchase of oil and the refining of the same, or the dis-
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position of said oil and the disposition of the refined
products of the oil so refined; and that they be further re-
strained from coming upon the property of the plaintiff,
A. F. Anding, or molesting him or his property in any man-
ner whatsoever, or interfering with him in the operation of
his oil wells; and that they be further restrained from fur-
ther demanding of either of the plaintiffs reports called for
in Paragraphs 4 and 5 of the regulations attached hereto;
and that the defendants, A. D. Ryan, J. Howard Marshall,
and S. D. Bennett, be restrained from instituting any crimi-
nal proceedings against these plaintiffs because of the vio-
lation of said Paragraphs 4 and 5 of said regulations of the
Secretary of the Interior, and that upon the preliminary
hearing hereof that an interlocutory injunction to the same
effect be granted and that upon the final hearing hereof
that said injunction be made permanent; that they recover
their costs herein expended and have such other general re-
lief to which they may be entitled under the facts proven.

F. W. Fischer, Tyler, Texas, Attorney for Plaintiffs.

[fol. 13] NoTE.-Exhibit "D" is not attached hereto for
the reason that a copy of said order of the Railroad Com-
mission of October 18th, 1933, is not yet obtainable by the
public, and therefore reference to the original order on file
in the office of the Railroad Commission at Austin, Texas,
is here made.

Duly sworn to by A. F. Anding. Jurat omitted in print-
ing.

EXHIBIT "A" TO AMENDED BILL OF COMPLAINT

United States Department of the Interior, Office of the
Secretary, Washington

The following general rules and regulations are pre-
scribed in conformity with the requirements of the Act of
[fol. 14] Congress of June 16, 1933, known as the "Na-
tional Industrial Recovery Act" (Public No. 67, 73rd Con-
gress), and the orders of July 11 and July 14 of the Presi-
dent of the United States issued pursuant to such legis-
lation.
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Regulations

I

Under the terms of the aforesaid act and orders petro-
leum or the products thereof is in interstate and foreign
commerce (1) when petroleum or any of the products
thereof is in the course of shipment or transportation by
rail, pipe line, water, truck, or any other means of convey-
ance from any State, Territory, or District of the United
States to any other State, Territory or District of the
United States, or to a foreign country, or (2) when petro-
leum or any of the products thereof is in any quantity or
in any manner commingled with petroleum or the products
thereof some part of which is in the course of such ship-
ment or transportation, regardless of how such commin-
gling occurs during the various processes of shipment or
refining. Excess production of petroleum or the products
thereof under said act and orders includes petroleum pro-
duced in excess of proration quotas, oil-gas ratio require-
ments or any other purported conservation measure which
tends to limit, directly or indirectly, the production of
petroleum or the products thereof.

II

Any producer, operator, lessee, royalty owner, or other
person, natural or artificial, having an interest in any pe-
troleum producing property, or possessing any right, title
or interest in petroleum or the products thereof, who shall
ship, transport, or deliver to another for shipment or trans-
[fol. 15] portation or shall acquiesce in the procuring or con-
spire with any other persons, natural or artificial, to pro-
cure the transportation in interstate or foreign commerce
of any petroleum or the products thereof; or any person,
natural or artificial, who shall receive for shipment or
transportation in interstate and foreign commerce, or shall
purchase for shipment in interstate and foreign commerce
any petroleum or the products thereof, with the knowledge
that such petroleum was produced or withdrawn from stor-
age in violation of any law, or valid regulation or order
prescribed thereunder by any Board, Commission, Officer,
or other duly authorized agency of a State, shall be deemed
to have violated the provisions of Section 9(c) of the Na-
tional Industrial Recovery Act (Public No. 67, 73rd Con-
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gress) and the orders and regulations thereunder, and shall
be subject to the penalties prescribed in the Act. And each
transaction shall be deemed a separate offense.

III

Because of the interrelation of interstate and intrastate
commerce in petroleum and the products thereof and the
direct effect upon intrastate and foreign commerce of pe-
troleum and the products thereof moving in intrastate com-
merce, it is essential and hereby required for the proper
enforcement of the provisions of Section 9(c) of the Na-
tional Industrial Recovery Act (Public No. 67, 73rd Con-
gress) and the orders and regulations issued thereunder,
that there shall be furnished the Division of Investigations
of the Department of the Interior such information as re-
spects production, purchases and shipments as is herein-
after required, regardless of whether such production, pur-
chases and shipments are in interstate and foreign com-
merce or in intrastate commerce.

[fol. 16] IV

Every producer of petroleum shall file a statement under
oath, sworn to before any duly authorized State or Federal
officer, not later than the fifteenth day of each and every
calendar month, beginning with August 15, 1933, with the
Division of Investigations of the Department of the Inte-
rior, unless otherwise ordered to report at more frequent
intervals by the Division, which statement shall contain the
following information for the given field involved cover-
ing the preceding calendar month:

(1) The residence and post-office address of the pro-
ducer.

(2) The location of his producing properties and wells,
the allowable production for each property and well as
prescribed by the proper State agency for both property
and wells.

(3) The daily production in barrels produced from each
property and well.

(4) A report of all deliveries of petroleum showing the
names and places of business of all persons to whom such
petroleum was delivered whether purchasers, consignees
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or transporting agencies, and the quantity involved in each
delivery, transportation or other disposition thereof, to-
gether with a report of all petroleum in storage, wherever
located, at the beginning and at the end of said calendar
month, the place of storage and the amount in storage at
each place.

(5) A declaration that no part of the petroleum or the
products thereof produced and shipped has been produced
or withdrawn from storage in excess of the amount per-
mitted to be produced or withdrawn from storage by any
State law, or valid regulation or order prescribed there-
[fol. 17] under by any Board, Commission, Officer, or other
duly authorized agency of the State in which the petroleum
was produced. As amended by Order of July 25, 1933.

V

Every purchaser of petroleum shipper (other than a pro-
ducer) of petroleum, and refiner of petroleum (including
all persons engaged in the processing of petroleum in any
manner), shall file a statement under oath sworn to before
any duly authorized State or Federal officer, not later than
the fifteenth day of each and every calendar month begin-
ning with August 15, 1933, with the Division of Investiga-
tions of the Department of the Interior, unless otherwise
ordered to report at more frequent intervals by the Divi-
sion, which statement shall contain the following informa-
tion for the preceding calendar month:

(1) The residence and post-office address of the pur-
chaser, shipper, refiner, or processor.

(2) The place and date of the receipt, the names and
business addresses of the producers and/or other parties
from whom the petroleum was received, the amount re-
ceived of such petroleum and the amount of petroleum held
in storage or otherwise on the last day of the calendar
month next preceding the period covered by the report.

(3) The disposition of said petroleum, including the
place and date of delivery, the amount delivered, the names
and business addresses of the consignees to whom de-
livered, the transporting agencies, and the amount of
petroleum held in storage or otherwise at the end of said
calendar month.
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(4) A declaration that to the best of the information and
belief of the affiant, none of the petroleum received and/or
[fol. 18] disposed of was produced or withdrawn from
storage in excess of the amount permitted to be produced
or withdrawn from storage by any State law or valid regu-
lation or order prescribed thereunder by any Board, Com-
mission, Officer, or duly authorized agency of the State in
which the petroleum was produced. As amended by Order
of July 25, 1933.

VI

No transporting agency whether by rail, pipe line,
water, motor vehicle, or any other means of conveyance
shall receive for transportation any petroleum or the
porducts thereof unless the respective shippers and pro-
ducers hereinafter described shall each furnish, and the
transporting agency or agencies shall receive in good faith,
and without reasonable grounds for believing that any fact
stated is untrue, affidavits sworn to before any duly au-
thorized State or Federal officer setting forth the informa-
tion required by this regulation for the respective shippers
or producers.

The following rules and classifications shall govern the
furnishing of affidavits under this regulation:

Class "A" Shipments

Any shipment of petroleum, offered for shipment to any
transporting agency, in the area where produced.

Class "A" shipments shall be supported by affidavits of
both the shipper and the producer containing the following:

(a) The residence and post-office address of both the
producer and the shipper.

(b) A declaration that none of the petroleum shipped
has been produced or withdrawn from storage in excess of
[fol. 19] the amount permitted to be produced or with-
drawn from storage by any State law or valid regulation
or order prescribed thereunder by any Board, Commission,
Officer, or other duly authorized agency of the State in
which the petroleum was produced.

(c) A recital of supporting facts, including the number
of barrels included within the shipment, a designation of
the properties producing the petroleum shipped, the time
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during which such petroleum was produced and the rate of
daily production during this period, together with the
amount of production allowed by State law or regulations
thereunder during this period of production, and wherever
the State law or regulations thereunder limiting produc-
tion apply to individual wells, then a designation of the
wells from which such petroleum was produced, and a num-
ber of barrels contained in the shipment produced from
each well, together with the daily production of each well
during the period when such shipment was produced.

(d) Such other information as may be required from
time to time by the Division of Investigations of the De-
partment of the Interior, for the proper enforcement of
these orders and regulations.

Provided, however, That if the petroleum offered for
shipment was produced on or before July 11, 1933, and
such petroleum has been acquired from any other shipper
and/or producer and has been purchased or otherwise ac-
quired from many sources and areas and has been so com-
mingled that it is impossible for the shipper to furnish the
facts required in subparagraph (c) above, the recital of
facts required in such subparagraph (c) may be omitted
and the following statement submitted in lieu thereof:

"(cl) The date and place of each transaction involving
the acquisition of petroleum so commingled subsequent to
[fol. 20] June 16, 1933; the name and business addresses of
the producers and/or shippers from whom such petroleum
was acquired and the amount of petroleum involved in each
transaction.

"(c2) A statement setting forth the reasons why the in-
formation requested in subparagraph (c) above cannot be
furnished."

Class "B" Shipments

Any shipment of the products of petroleum when such
products are, after processing or refining, offered for ship-
ment to any transporting agency, in the area where the
petroleum, which has been processed or refined, was pro-
duced.

Class "B" shipments shall be supported by an affidavit
of the shipper containing the following:
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(a) The residence and post-office address of the shipper.

(b) A declaration that the shipper did not acquire such
petroleum or the products thereof with the knowledge that
such petroleum had been produced in violation of any State
law, or rule or regulation or aid or abet any other person
in so producing the same, and that to the best of his infor-
mation and belief the products of petroleum shipped have
not been derived from petroleum produced or withdrawn
from storage in excess of the amount permitted to be pro-
duced or withdrawn from storage by any State law or valid
regulation or order prescribed thereunder by any Board,
Commission, officer, or other duly authorized agency of the
State in which the petroleum was produced.

(c) Such other information as may be required from
time to time by the Division of Investigation of the Depart-
[fol. 21] ment of the Interior for the proper enforcement
of these orders and regulations.

Class "C" Shipments

Shipments of petroleum or the products thereof, when
such shipments are made from a point outside the area
where the petroleum was produced.

Class "C" shipments need not be supported by affidavit.
Provided, however, That under this regulation, carriers

outside of the State where such petroleum was produced
may receive from other carriers for such transportation
and may transport any petroleum without requiring such
affidavits and shall not be subject to any liability or pen-
alty for or on account of so receiving or transporting the
same; provided, further, That with respect to the products
of petroleum any carrier or carriers may receive from
other carriers for such transportation such products if
the affidavit required for Class "B" shipments is furnished
to the originating carrier and due endorsement of its re-
ceipt is stamped upon the shipping papers.

Provided further, That the provisions of this regulation
shall not apply to shipments of the products of petroleum
by rail in less than carload lots.

Provided further, That where shipments of petroleum
or the products thereof are offered for shipment in intra-
state commerce and are subsequently in any manner di-
verted into interstate commerce, in whole or in part, the
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interstate carrier may not accept for shipment such pe-
troleum or such products.

Provided further, That the term "area where produced"
as used in this regulation, for the East Texas and Okla-
homa City fields, respectively, shall include:
[fol. 22] 1. For the East Texas field, the counties of Up-
shur, Smith, Gregg, Cherokee, Rusk and Harrison in the
State of Texas, and that portion of the State of Louisiana
adjoining Harrison County which is included with the area
described as follows: (including boundary points named):
Beginning at a point on the Louisiana-Texas State line
opposite the northeast corner of Harrison County, Texas,
east to the Morringsport on the Kansas City Southern
Ry.; thence southeast to Cash Point on The Texas and
Pacific Ry.; thence east to Vanceville on the St. Louis
Southwestern Ry. Co.; thence southeast to Adner on the
Louisiana and Arkansas Ry Co.; thence south to Bodcau
on the Illinois Central R. R.; thence southwest to Curtis
on the Louisiana Arkansas and Texas Ry. Co.; thence
southwest to Lucas on The Texas and Pacific Ry. Co.;
thence west to Forbing on the Kansas City Southern Ry.;
thence southwest to Keithville on the Southern Pacific
Lines and The Texas and Pacific Ry. Co.; thence northwest
to the southeastern corner of Harrison County at the
Louisiana-Texas State line; and thence to the point of be-
ginning.

2. For the Oklahoma City field, the area within a 15-mile
radius of Oklahoma City, Oklahoma. As amended by Or-
der of July 25 and August 2, 1933.

VII
All persons, natural or artificial, embraced within the

terms of Section 9(c) of the National Industrial Recovery
Act (Public No. 67, 73rd Congress) and the Executive or-
ders and regulation issued thereunder, shall keep and main-
tain available for inspection by the Division of Investiga-
tions of the Department of the Interior adequate books and
records of all transactions involving the production and
transportation of petroleum and the products thereof.

[fol. 23] VIII
All reports required by these regulations shall be filed

with the Division of Investigations of the Department of
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the Interior in Washington, D. C., or with such regional
agencies as may be from time to time designated by the
Division of Investigations.

IX
Each and every false declaration in any statement under

oath required by these orders and regulations, or each and
every failure to file reports or to keep and maintain ade-
quate records, as required by these orders and regulations,
and any participation by any officer or agent of a corpora-
tion in any acts of commission or omission in performing
the duties described by these orders and regulations shall
constitute a violation under the terms of Section 9(c) of the
National Industrial Recovery Act (Public No. 67, 73rd Con-
gress).

X
These regulations may be suspended in whole or in part

by the Secretary of the Interior in any region, area, field,
pool, or as applied to any particular properties or wells
whenever, in his discretion, he deems their application un-
necessary for the proper enforcement of the said act or
orders issued thereunder, but no such suspension shall re-
lieve any person, natural or artificial, from the duty of
complying with the aforesaid act and orders; these regula-
tions may be by him at any time amended or changed in
whole or in part.

XI

In order to carry out the purposes of said Executive or-
ders of July 11, and July 14, 1933, and of these regulations,
the word 'petroleum' when used in these regulations,
[fol. 24] singly, and separate and apart from 'the products
thereof' shall be understood to mean petroleum in its crude
form; and the 'product or products of petroleum' or 'Pe-
troleum product or products' shall be understood to mean
such products of petroleum as are ordinarily shipped or
transported by pipe line, tank car, tanker, tank trucks and
gasoline, nap-tha, fuel oil, kerosene, distillates, road oil,
gas oil, blended gasoline, refined oil, and lubricating oil."
Added by Order of July 25, 1933.

XII
Such pipe lines and gathering systems as serve areas in

which producers and/or shippers are required to furnish

2-135
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an affidavit or affidavits with the tender for shipment of
petroleum shall file a statement under oath, sworn to be-
fore any duly authorized State ore Federal officer not later
than the fifteenth day of each and every calendar month
beginning with August 15, 1933, with the Division of In-
vestigations of the Department of the Interior, unless
otherwise ordered to report at more frequent intervals by
the Division, which statement shall contain the following
information for the preceding calendar month:

(1) The residence and post-office address of the pipe line
or gathering system.

(2) The place and date of all receipts of petroleum, the
names and business addresses of the producers and con-
signor (principals and agents) from whom petroleum was
received, and the amount received of such petroleum from
each producing property properly identified.

(3) The disposition of said petroleum, including the
place and date of delivery, the amount delivered, the names
and business addresses of consignees to whom delivered,
[fol. 25] and the amount of petroleum held in storage or
otherwise at the beginning and end of said calendar month.
Added by Order of July 25, 1933.

XIII

When any affidavit and/or other sworn statement under
oath is required by these regulations to be tendered or
filed by any person such affidavit and/or statement must
be tendered or filed by the real party in interest owning,
producing, purchasing, shipping, refining or otherwise deal-
ing with the petroleum or the products thereof involved in
the transaction or transactions which are the subject of
such affidavit or statement.

Provided however, That such affidavit or statement may
be tendered or filed by a duly authorized agent of such
real party in interest, when proof of such authorization has
been filed with the Division of Investigations of the De-
partment of the Interior on or before the date of the mak-
ing or filing of said affidavit or statement. Added by
Order of July 25, 1933.

Having determined that the enforcement of the Execu-
tive orders of July 11 and July 14, 1933, prohibiting the
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transportation in interstate and foreign commerce of pe-
troleum and the products thereof illegally produced or
withdrawn from storage, does not require the complete ap-
plication of the regulations prescribed July 15, as amended
July 25, 1933, pursuant to such orders, except in certain
regions, the operation of such regulations is hereby limited
and extended as follows:

1. Regulation VI is hereby suspended except in so far
[fol. 26] as it affects shipments of petroleum or its prod-
ucts from the East Texas and Oklahoma City areas, as
hereinafter defined, when such petroleum has been pro-
duced in whole or in part in such areas or such products
have been derived in whole or in part from petroleum pro-
duced therein.

2. The affidavits required by Regulation VI shall be fur-
nished in duplicate.

3. The first general proviso to Regulation VI is hereby
amended to read as follows: (Note-The amendment has
been incorporated in the Regulation, the full text of which
appears at PP. 6716).

4. The last general proviso to Regulation VI is hereby
amended to read as follows: (Note-the amendment has
been incorporated in the Regulation, the full text of which
appears at PP. 6716).

5. Regulation IV is hereby suspended except in States,
fields or areas in which reports are required each month
from producers of petroleum under a regulation or regula-
tions issued by any Board, Commission, Officer, or other
duly authorized agency of the State acting under a State
proration law.

6. Regulation V is hereby suspended except in so far as
it affects purchasers, shippers and refiners of petroleum,
deriving such petroleum in whole or in part from the East
Texas and Oklahoma City areas.

7. Regulation XII is hereby suspended except in so far
as it affects pipe lines or gathering systems serving the
East Texas and Oklahoma City areas.

This order shall not affect any shipment in interstate or
foreign commerce of petroleum or the products thereof,
produced or withdrawn from storage in violation of State
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law or valid regulation issued thereunder, and the penalties
[fol. 27] prescribed by these regulations and the orders of
July 11 and July 14, 1933, of the President of the United
States issued pursuant to the authority vested in him by
section 9(c) of the act of June 16, 1933, known as the
"National Industrial Recovery Act", shall remain in full
force and effect.

Approved and Promulgated this 2nd day of August, 1933.
Harold L. Ickes, Secretary of the Interior.

EXHIBIT "B" TO AMENDED BILL OF COMPLAINT

Railroad Commission of Texas, Oil and Gas Division

Oil and Gas Dockets 108, 120, 123, 124, 125, 126, 128, 129
and 132

In re Conservation and Prevention of Waste of Crude
Petroleum and Natural Gas in the State of Texas

Austin, Texas,
September 5, 1933.

Emergency Order

Whereas, by decree of the Congress of the United States
of America a national emergency has been declared to
exist; and

Whereas, under the authority of the National Industrial
Recovery Act a hearing was had in the City of Washing-
ton, D. C., and a code of fair competition for the petroleum
industry was promulgated; and,
[fol. 28] Whereas, under date of August 19, 1933, the
President of the United States, Franklin D. Roosevelt, ap-
proved the Code of Fair Competition for the Petroleum
Industry; and,

Whereas, we have been advised by the Hon. Harold L.
Ickes, Administrator of the Code, that the allowable pro-
duction for the State of Texas, effective 7 a. m., September
8, 1933, will be 975,200 barrels daily; and,

Whereas, it is the desire of the Railroad Commission of
Texas to cooperate fully with the President of the United
States and the administrator of the Petroleum Code under
the National Recovery Administration; and,
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Whereas, under the last regular order of the Railroad
Commission of Texas the allowable production of Texas
was set at a figure which is presently 1,216,000 barrels;
and,

Whereas, under the laws of the State of Texas the Rail-
road Commission of Texas is required to give ten days
notice of a hearing, and said notice has this day been given
setting the hearing at the earliest possible moment, namely
-9 a. m., September 16, 1933, at Austin, Texas, but, realiz-
ing that this date is eight days later than the date set by the
National Administration, and wishing to fully cooperate
with the National Administration;

We, therefore, hereby order that all fields and all wells
in Texas except "marginal wells" as defined by the laws
of Texas be reduced in daily allowable production by ex-
actly 25%, which amount of reduction will bring the allow-
able production of the State of Texas within the figure set
by the National Administrator as the amount of oil which
[fol. 29] can be produced in Texas and allowed under the
Code to go into the channels of interstate commerce.

It being the provisions of the Code that should such
quotas allocated in conformity with the provisions of this
Section not be made within the State or if the production
of petroleum within the State exceed the allowance within
such State, the President may regulate the shipment of
petroleum or petroleum products in or affecting interstate
commerce out of said State to the extent necessary to
effectuate the purpose of the National Industrial Recovery
Act, and, since the Railroad Commission of Texas desires
to make possible the smooth administration of the orders of
the Administrator of the Code of Fair Competition for the
Petroleum Industry, the Railroad Commission of Texas
is making this temporary order to be effective until further
orders which shall come after the date of said hearing
which has been called for September 16, 1933, in conformity
with the laws of the State of Texas. This order shall be-
come effective at seven o'clock A. M., September 8, 1933.

Railroad Commission of Texas, by Lon A. Smith,
Chairman; C. V. Terrell, Commissioner; Ernest
O. Thompson, Commissioner.

Attest: C. F. Petet, Secretary. (Seal.)
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[fol. 30] EXHIBIT "C" TO AMENDED BILL OF COMPLAINT

Railroad Commission of Texas, Oil and Gas Division

Oil and Gas Dockets 108, 120, 123, 124, 125, 126, 128, 129
and 132

In re Conservation and Prevention of Waste of Crude
Petroleum and Natural Gas in the State of Texas

Austin, Texas,
September 30, 1933.

Amended Temporary Emergency Order

Pursuant to hearings held according to notice in above
cause, and evidence presented to this Commission, and to
authority conferred by the conservation laws of the State
of Texas:

It is hereby ordered that the Emergency Order of this
Commission entered September 5, 1933, and effective at
7 o'clock A. M., September 8, 1933, be amended so as to
bring to total production of crude oil of the State of Texas
within the amount allotted to the State of Texas, namely-
965,000 barrels, by the Administrator of the Code for the
Petroleum Industry under the National Recovery Act so
as to hereafter and until superseded read as follows:

"We, therefore, hereby order that all fields and all wells
in Texas except 'marginal wells' as defined by the laws of
Texas be reduced in daily allowable production as of Sep-
[fol. 31] tember 7, 1933, by exactly 26% which amount of
reduction will bring the allowable production of the State
of Texas within the figure set by the National Administra-
tor as the amount of oil which can be produced in Texas
and allowed under the Code to go into the channels of
interstate commerce. Where there is no limit to production
of crude oil set by order of the Commission the average
daily production for the week ending August 26, 1933, shall
be the basis upon which the 26%o reduction shall be cal-
culated. No exception to the foregoing will be granted
under this order for any cause.

"It being the provisions of the Code that should such
quotas allocated in conformity with the provisions of this
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Section not be made within the State or if the production
of petroleum within the State exceed the allowance within
such State, the President may regulate the shipment of
petroleum or petroleum products in or affecting interstate
commerce out of said State to the extent necessary to
effectuate the purpose of the National Industrial Recovery
Act, and, since the Railroad Commission of Texas desires
to make possible the smooth administration of the orders of
the Administrator of the Code of Fair Competition for the
Petroleum Industry, the Railroad Commission of Texas.
is making this temporary order to be effective at seven
a. m., October 1, 1933."

Railroad Commission of Texas, by Lon A. Smith,
Chairman; C. V. Terrell, Commissioner; Ernest
O. Thompson, Commissioner.

Attest: C. F. Petet, Secretary. (Seal.)

[fol. 32] [File endorsement omitted.]

IN UNITED STATES DISTRICT COURT

ANSWER OF DEFENDANTS TO AMENDED BILL OF COMPLAINT-

Filed Nov. 6, 1933

Come now the defendants, A. D. Ryan, J. Howard Mar-
shall and S. D. Bennett, and for their answer to the
Amended Bill of Complaint state:

1. The Amended Bill of Complaint is fatally defective
in that there is a misjoinder of parties plaintiff, as shown
upon the face of the Bill;

2. The Amended Bill of Complaint is fatally defective
in that there is a misjoinder of causes of action, as shown
upon the face of said Bill;

3. The said Amended Bill of Complaint is fatally defec-
tive in that there is a misjoinder of parties defendant, as
shown upon the face of said Amended Bill;

4. The said Amended Bill is fatally defective and should
be dismissed so far as the same attempts to attack the
validity of any order of the Railroad Commission of Texas
for the reason that neither the State of Texas nor said
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Railroad Commission is made a party defendant, all as
shown upon the face of the Amended Bill, with particular
reference to Paragraph VIII thereof, which paragraph
should be dismissed;

5. The said Amended Bill fails to state the cause of
[fol. 33] action against the defendants and should accord-
ingly be dismissed for the following reasons: (a) The Act
of Congress of June 16, 1933 (Public 67-73d Congress)
is valid and constitutional; (b) The promulgation or Order
of the President of July 11, 1933 is valid and constitutional;
(c) The promulgation or Order of the President of July
14, 1933 delegating the President's powers under Section
9(c) of said Act to the Secretary of the Interior is valid
and constitutional; (d) The Regulations of the Secretary
of the Interior of July 15 and 25 and August 2, 1933 are
valid and constitutional; (e) The orders of the Railroad
Commission of the State of Texas limiting the production
of oil within said State, including production by the indi-
vidual plaintiff, are valid under the Constitution and Stat-
utes of the State of Texas-all as shown upon the face of
said Amended Bill of Complaint;

6. The said Amended Bill of Complaint is fatally defec-
tive so far as the same attempts to raise any question as to
the validity of the orders of the Railroad Commission of
Texas in that the State of Texas or the Railroad Commis-
sion of Texas are indispensable parties defendant.

Further answering, they admit the allegations of the first
unnumbered paragraph of said Amended Bill of Complaint
as to the residence of the parties, but they deny any alleged
joint interest on the part of the plaintiffs, and they further
deny all other allegations of fact set forth in said first
unnumbered paragraph of the complaint.

I

They have no knowledge as to the allegations of para-
graph I of the Amended Bill of Complaint as to the owner-
ship and operation by plaintiff, Panama Refining Company,
of a crude oil refining plant, its lack of ownership of oil
[fol. 341 or gas leases or wells, and its production and pur-
chase of oil, and they accordingly deny the same and call
for strict proof thereof so far as said allegations are mate-
rial; they deny each and every other allegations of said
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paragraph I of the Amended Bill of Complaint, except
they admit that the Panama Refining Company sells gas-
oline and other products of petroleum to dealers, both
within and outside of the State of Texas, and they aver
that said company is accordingly engaged in interstate com-
merce in petroleum and the products thereof;

II

They admit the allegations of paragraph II' of' said
Amended Bill of Complaint;

III

They deny each and every of the allegations of paragraph
III of said Amended Bill of Complaint;

And further answering the allegations of said paragraph
III of the said Amended Bill of Complaint, they aver that
the oil field commonly known as the East Texas Oil Field
located in the State of Texas in the Counties of Smith,
Gregg and Rusk, in which field Kilgore, Texas, is located,
and in which field the plaintiff company operates a refinery
and the plaintiff individual owns an oil and gas producing
well, is an oil field in. which there are and were at the time
of the filing of said Amended Complaint more than 11,000
producing oil wells and approximately fifty-seven refiner-
ies, which latter, including the refinery operated by the
plaintiff company, obtain crude oil or petroleum from the
wells of said field, and manufacture therefrom gasoline,
kerosene and other products of petroleum; that the daily
legal production of oil in said field, under the laws of the
[fol. 35] State of Texas and the orders of the Railroad
Commission of the State of Texas, is limited to the legal
production of approximately 400,000 barrels per day; that
for a period of many months last past the actual production
of oil in said field has been largely in excess of said legally
authorized production, such excess being produced in viola-
tion of the laws of the State of Texas and the orders of the
Railroad Commission of the State of Texas made there-
under; that such excess production, known as "hot oil,"
that is, bootleg oil, has been for many months and is now
sold greatly below the posted price in said field of legally
produced oil, is run into refineries, sold and transported
in intrastate and interstate commerce at prices greatly be-
low the price of legally produced oil; and many refineries
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in said field refine products, including gasoline, from said
illegally produced oil, and sell, dispose of and transport
large quantities thereof at a price far below the posted
price of said products in said field, without paying the
State and Federal taxes therein, in intrastate and inter-
state commerce; that there are many owners and producers
of oil in said field who comply with the laws of the State
of Texas and the orders of said Railroad Commission, who
pay the State and Federal taxes due, but who are unable
to compete with the aforesaid illegal production of petro-
leum or with the sale of the refined products thereof; that
the sale and production and transportation of said illegally
produced oil and the products thereof affect the price of
crude oil and its products both in the State of Texas and in
the whole of the United States, particularly on the Atlantic
and Pacific coasts and in the mid-continent area, and thus
the production and refining of petroleum in the East Texas
Oil Field directly affects interstate commerce in crude pe-
troleum and its products; that the production and refining
of petroleum in the East Texas Oil Field and the transpor-
[fol. 36] tation thereof from said field into other States by
rail, pipe line and water directly affects interstate com-
merce in petroleum and its products, in that, of the whole
production of petroleum in the United States, more than
one-third is derived from the East Texas Oil Field. The
chief products of said petroleum are gasoline, kerosene and
fuel oil of which millions of barrels are daily consumed
throughout the United States, and the production and refin-
ing of the oil produced in said field has a controlling in-
fluence upon the price structure of crude oil and it products
throughout the United States, directly involves the use of
interstate transportation facilities throughout the United
States, particularly in the mid-continent area and along the
Gulf, Atlantic and Pacific coasts, including the facilities,
pipe lines, railroads, motor vehicles and water; that large
quantities of illegally produced oil in said East Texas Oil
Field and the products derived therefrom have been and
were at the time of the filing of the Amended Complaint
and still are being produced and shipped from said East
Texas Field by all methods of transportation, in interstate
commerce, although said oil has been and is being produced
in violation of the laws of the State of Texas and, though
illegally produced, such oil and products have been for a
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long period of time and are now being sold at cut-rate
prices in competition with petroleum and the products
thereof produced and refined in accordance with the laws of
the State of Texas and of the United States;

Further answering said paragraph of said Amended Bill,
defendants aver that by reason of the fact that the East
Texas Oil Field produces such a large proportion of the
total crude oil production of the United States, from which
gasoline and other products are manufactured and sold
throughout the United States, and by reason of the further
fact that approximately 82 per cent of all oil produced in
[fol. 37] said field enters the stream of interstate com-
merce, the regulation of interstate commerce of oil and its
products necessitates the requirement of information and
inspection as to the production of crude oil, the refining
thereof and the shipment thereof in and from the said
East Texas Oil Field, in which the plaintiffs allege they
respectively own a refinery engaged in interstate com-
merce and producing wells;

Further answering said paragraph, defendants aver that
the regulations complained of are reasonable, desirable and
necessary to administer and enforce Section 9(c) of the
National Industrial Recovery Act of June 16, 1933, and
the President's orders issued thereunder referred to in
the Amended Complaint;

IV

They admit the allegations of fact set forth in paragraph
IV of said Amended Complaint, but they deny that by
reason of said facts the plaintiffs are being deprived of or
have been deprived of their liberty without due process of
law or in contravention of the Fifth Amendment of the
Constitution of the United States.

V

They deny that the defendant, A. D. Ryan, has by force
and over the objection of the plaintiff company and its
officers and agents form time to time come upon the prop-
erty of the plaintiff and gauged its tanks and inspected its
pipe lines and other equipment, and on the contrary they
aver that they have never gone upon the property of said
plaintiff over objection and gauged tanks or inspected pipe
lines or equipment; they admit that they have requested
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the books and records of the plaintiffs for information
and inspection, but they deny that any of these matters
[fol. 38] are an infringement on the rights of the plaintiffs
or in violation of the Fourth Amendment of the Constitu-
tion of the United States; and further answering said para-
graph, they state that the defendant, Ryan, claims a right,
under the regulations of the Secretary of the Interior com-
plained of, to gauge plaintiff's tanks and inspect its books
and records, not, however, in an attempt to obtain evidence
upon which to base criminal complaint against plaintiff,
but as a proper, reasonable, desirable and necessary pro-
cedure in connection with the prohibition of shipment in
interstate commerce of petroleum or its products produced
or withdrawn from storage in violation of the laws of the
State of Texas and order made thereunder;

VI

Answering the allegations of paragraph VI of said
Amended Bill of Complaint, the defendants admit that the
plaintiff, Anding, is merely producing oil within the State
of Texas, but they deny that he does not transport any
oil outside of said State, and in this connection the defend-
ants further aver that even though said particular indi-
vidual, Anding, limited his operations to production within
the State of Texas and did not transport oil outside of said
State, nevertheless the regulations complained of are rea-
sonable, proper, desirable and necessary in connection with
the prohibition from shipment in interstate commerce of
petroleum or its products produced or withdrawn from
storage in violation of State law or order by reason of
the matters and things hereinabove, in paragraph III set
forth, and for the further reason that a reasonable method
of enforcing said Section 9(c) of the Act of June 16, 1933,
and the President's said orders issued thereunder, is by
obtaining the information required from producers and re-
finers by the regulations complained of, and that this in-
[fol. 39] formation, in order to be of assistance in enforcing
said Section 9(c) of said Act, must necessarily be obtained
from all producers and refiners in the East Texas Oil Field
so that the sources of illegally produced oil and its products
may be ascertained.
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VII

They deny each and every allegation of paragraph VII
of said Amended Complaint, except that they admit that
they exposed on the property alleged to belong to the plain-
tiffs what is known as a "by-pass," but they did not de-
stroy or sever the same; that said "by-pass" had been in-
stalled by the plaintiff, Anding, so that oil could be run
through it without being gauged as required by the State
of Texas, and so that said oil could be run in a hidden and
secret manner, so that taxes could be evaded and so that
oil could be produced and transported therethrough in ex-
cess of the lawful production allowed the plaintiff under
the laws and orders of the State of Texas; and they deny
that the exposure of said by-pass" violated any consti-
tutional right of the said plaintiff under the Fourth Amend-
ment of the Constitution of the United States.

VIII

Answering the allegations of paragraph VIII of said
Amended Complaint, the defendants deny each and every
allegation of fact therein set forth, and in this connection
they aver that even were it true, which the defendants deny,
that the orders of the Railroad Commission of Texas pro-
mulgated September 5 and September 30, 1933, and October
18, 1933, were invalid, such conclusion would be immaterial
for the reason that Title 102, R. C. S. of 1925 and the
amendments thereto, being statutes of the State of Texas,
[fol. 40] authorizes the Railroad Commission of the State
of Texas to fix the allowable production of crude oil in the
State of Texas, and prior to said orders of September 5 and
30, and October 18, there had been duly and legally pro-
mulgated by said Railroad Commission valid orders to that
end, which would still be in effect notwithstanding such in-
validity of the orders of said Commission of September
5 and 30, and October 18, or any of them, and the enforce-
ment of said Section 9(c) of said Act of June 16, 1933,
made and still does make it necessary and desirable to put
into effect and to keep in operation the regulations com-
plained of; and further answering said paragraph, these
defendants aver that the authority of the Railroad Com-
mission of the State of Texas under the laws of said State
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to fix the allowable production of crude oil in said State
is now in existence and has been since 1925, and the Rail-
road Commission of said State, in pursuance of said stat-
ute, has constantly and continuously, from time to time,
duly made and promulgated orders fixing the allowable
production of crude oil in said State, and has had for many
years and now has a large field force aiding in the regula-
tion and enforcement of such orders under the authority
of said State with widespread, carefully prepared and com-
petently maintained personnel and equipment, actively en-
gaged for many years, and now so engaged, in endeavoring
to secure compliance by producers and others engaged in
the oil industry with the orders of said Commission from
time to time made and promulgated; that the validity of
the Federal regulations now complained of and the valid-
ity of all actions of the defendants thereunder and under
statutes of the United States now complained of, depend in
no manner upon the validty of the particular orders of
September 5 and 30, and of October 18, 1933, referred to in
said paragraph VIII of the Amended Complaint, said regu-
lations not being in any sense limited in their application
[fol. 41] by orders of the Railroad Commission last above
referred to, but being general in application for the pur-
pose of prohibiting the transportation in interstate and
foreign commerce of petroleum and its products produced
or withdrawn from storage in violation of any law or order
of the State of Texas or any agency thereof; that even
if said orders of the Railroad Commission of Texas of
September 5 and 30, and October 18, 1933, were for any
reason invalid, which the defendants deny, there would
nevertheless be in full force and effect in said State valid
orders of said Commission theretofore made and promul-
gated limiting as to each well in said State the daily allow-
able production of crude oil thereform, and there would
remain in effect the statutes of the State authorizing the
Railroad Commission of Texas to exercise constantly and
continuously the function of control of production of oil in
said State; that said Commission has constantly exercised
said function for a long period of time; that the statute
authorizing it so to do is valid and in effect; that said Com-
mission and the State of Texas is now and has been for a
long period of time engaged in the enforcement of orders
promulgated under said statute; that the promulgation of



31

such orders is the duty of said Commission which it must
continue to perform;

And further answering said paragraph VIII of said
Amended Complaint, the defendants state that said orders
of the Railroad Commission of the State of Texas, promul-
gated September 5 and 30, and October 18, 1933, must be
taken as valid in this suit for the reason that the same may
not be collaterally attacked or indirectly attacked in a court
of the United States in a suit to which members of the said
Railroad Commission are not parties or to which the State
of Texas is not a party, and in which it is sought to enjoin
only the enforcement of regulations issued under the
[fol. 42] authority of the United States and ont of the State
of Texas.

And further answering said paragraph VIII of the
Amended Complaint, these defendants state that the valid-
ity of said last referred to orders of the Railroad Commis-
sion of Texas may not be determined in this suit for the
reason that such determination is not a Federal question
or one alleged in the Amended Complaint upon any ground
giving rise to Federal jurisdiction, and the question of the
validity of said orders of said Commission is a matter
which may be determined only by the courts of the State of'
Texas in the absence of attack upon said orders upon any
Federal ground;

Further answering paragraph VIII of said amended Bill
of Complaint, the defendants deny that any of the orders
of the Railroad Commission of the State of Texas promul-
gated September 5 and 30, and October 18, 1933, are invalid
for any reason, and they deny that any one of said orders
was made without due and proper hearing or in an arbi-
trary or capricious manner, or without evidence; and in
this connection they aver that the said orders, as appears
upon the face of the copies of the order attached as Ex-
hibits to the Complaint, were made after consideration of
such evidence and hearing as was deemed necessary by
said Commission, and that such evidence and hearing was,
as shown upon the face of said orders, sufficient under the
statutes of the State of Texas;

And further answering said paragraph VIII, these de-
fendants state that the plaintiffs are not entitled to com-
plain in this cause of any of said orders, or to attack the
validity thereof, for the reason that the complaint fails to
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allege, and the fact is, that the plaintiffs have not exhausted
their remedies for review of the edicts of said orders
granted to the plaintiffs under the statutes of the State of
[fol. 43] Texas, which statutes give the plaintiffs the right,
if dissatisfied with any of said orders, to petition in a court
of competent jurisdiction in Travis County, Texas, and thus
obtain a speedy determination of the matter, as provided
in Sec. 6 of Ch. 313 of the Acts of 1929, 41st Leg. of the
State of Texas;

And further answering said paragraph VIII, the de-
fendants state that there are no facts set forth therein or
in the Amended Bill showing in what respect, or that in any
manner the plaintiffs have been deprived of any right, or
have been injured in any manner by either of the said
orders of the Railroad Commission of the State of Texas;

Further answering the Amended Bill of Company, the
defendants state that under the provisions of said Act of
June 16, 1933 there was duly adopted and approved by the
President, to wit, August 19, 1933 a Code of Fair Compe-
tition for the Petroleum Industry, and thereafter, to wit,
September 13, 1933 there were adopted and approved by
the President, under the provision of said Act, certain
Modifications to said Code, under the provisions of which
Code and Modifications the Federal agency therein re-
ferred to was authorized to estimate the market or con-
sumers' demand in the United States of Petroleum and to
allocate said demand among the several oil producing
states; that under the provisions of said Act, Code, and
Modifications the Department of the Interior was, to wit,
the 27th day of August, 1933, duly, legally designated by
the President as the Federal agency so to do, and the
Secretary of the Interior was on the same day designated
the Administrator of said Code and Modifications; that
thereafter and from time to time the said Federal agency
has estimated said market or consumers' demand and has
allocated same among the oil producing states, including
[fol. 44] the State of Texas, and has certified the same to
the Governor and Railroad Commission of Texas; that un-
der the Constitution and Statutes of the State of Texas the
Railroad Commission of Texas has duly and legally after
hearing and in compliance with the Statutes of Texas and
in order to prevent waste, fixed the market demand of oil
produced in the State of Texas in conformity with the



33

allocation to Texas made by said Federal agency and certi-
fied as aforesaid, and has fixed the allowable production
in the East Texas Oil Field allocated to said field, includ-
ing all the wells thereon, the allowable production of said
field and wells, which is greatly less than the potential pro-
duction thereof; and the order of said Commission bearing
date of September 30, 1933, copy of which is attached to
the said Amended Bill as Exhibit "C" is one of said orders
of said Railroad Commission of Texas; and prior to the
adoption of said Code of Fair Competition and prior to any
estimation of market or consumers' demand and certifica-
tions thereof made by the Department of the Interior, and
on, to wit, the 13th day of June, 1933 and, to wit, the 22d
day of April, 1933, the said Railroad Commission of Texas,
in full compliance with the laws of the State of Texas,
made and issued valid orders of the allowable production
of said East Texas Oil Field and the wells therein, under
the Constitution and laws of said State; and since said
dates and now there has been and are vast quantities of
petroleum and products thereof stored in said East Texas
Oil Field, which petroleum was produced in violation of
said orders; and since said subsequent orders of the Rail-
road Commission of Texas and the acts of the said Federal
agency as aforesaid there have been and are tremendous
quantities of petroleum and the products thereof stored in
the East Texas Oil Field, which petroleum was produced
in violation of said orders of the Railroad Commission of
Texas.
[fol. 45] Further answering said Amended Complaint, de-
fendants state that paragraphs IV, V and VII of the regu-
lations, being the only part of said regulations of which
the plaintiffs complain, are reasonable, desirable and neces-
sary in order that the Act of Congress and said order of
the President may be made effective; that they do no more
than require the furnishing of certain information desir-
able, advisable or necessary in the proper and orderly en-
forcement of the Act of Congress and the President's order
thereunder, and they are accordingly valid, and a proper
exercise of the power to make rules and regulations granted
by the Act of Congress;

And in this connection they aver that the information
called for by said Regulation IV, applicable to a producer,

3-135
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is information necessarily within the knowledge of the
producer and is only such information as is reasonably cal-
culated to aid in preventing the transportation of illegally
produced crude oil and the products thereof; that the infor-
mation called for by said Regulation V, applicable to a
refiner, is only such information as is necessarily within
the knowledge of said refiner and is the information de-
sirable, advisable and necessary to bring about the enforce-
ment of said Act and President's order and is such infor-
mation as is within the knowledge of the refiner, which he
is capable of furnishing and which is necessary to be fur-
nished in order that the Government may enforce its said
statute and the President's order thereunder; that the reg-
ulations have been fitted largely to the bookkeeping sys-
tems of the refiners affected, the reports may be easily
made. are being made regularly by a large number of re-
finers, and the Government representatives are cooperating
with the refiners in a courteous manner in furnishing in-
formation and collecting the reports so as not to burden
such refiners;
[fol. 46] That in the East Texas Field here involved local
refineries are often tied directly to wells; that in order to
check production it is accordingly necessary to check pur-
chases bv refineries; that refineries have been and now are
the chief instrumentalities for the disposition of illegally
produced oil, making it necessary in order to cure the evil
to which the law is directed that reports be required of re-
fineries; that refineries in the field are an adjunct of loading
racks from which enormous amounts of oil are shipped;
that the East Texas Field is of great territorial extent,
with innumerable refineries in close proximity to produc-
ing wells, with innumerable by-passes and intricate sys-
tems of pipe lines, with facile means of railroad and truck
movements of crude oil and refined products, and the neces-
sity of reports from refineries is further shown by the im-
possibility by checking pipe lines and producers, due to the
innumerable pipe lines of unknown character and owner-
ship and by the impossibility of checking the ownership of
many producing properties, with rapid changes of name
and transfers of title, innumerable temporary incorpora-
tions, the switching of title back and forth and into quickly
formed corporations, all of which is a part of a gigantic
evasion of State and Federal law; that the obtaining of
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reports from refineries is a definite and certain source of
information necessary to enforce the law; that enormous
quantities of illegally produced oil and the products thereof
have been for a long period of time run through refineries
in said field, in violation of State law, and tremendous
quantities of this oil and its products have beeen constantly
entering the stream of interstate commerce through re-
fineries;

That the East Texas Oil Field has a potential produc-
tion of many millions of barrels of crude oil per day; that
now and for a long time past hundreds of thousands of
barrels of crude oil and the products thereof produced in
[fol. 47] the East Texas Oil Field have been shipped in the
interstate and foreign commerce; that hundreds of thou-
sands of barrels per day of this production and refining
have been and now are produced in violation of the orders
of the State Railroad Commission of the State of Texas
and the laws of the State of Texas, and since the 11th day
of July, 1933, and up to the present time likewise in viola-
tion of said Act of Congress of June 16, 1933; that this pro-
duction and refining is followed by the shipment in inter-
state and foreign commerce of such oil and its products,
and this has had and does now have the effect of demoral-
izing the whole petroleum industry of the United States,
representing an investment of more than twelve billions of
dollars, by shipment of such oil and the products thereof in
interstate commerce and the sale thereof without payment
of State or Federal taxes, at below reasonable recovery and
marketing cost, and with underselling by unfair competi-
tion petroleum and its products produced, shipped and sold
in conformity to State and Federal law, upon which taxes
have been paid; that the only reasonable means of enforc-
ing the State and Federal laws prohibiting production and
shipment in violation of State and Federal law is through
the obtaining of information, as to the source of the pro-
duction and as to the refining thereof, from producers and
refiners as sought by the regulations complained of; and
that this is further necessary and desirable so that the law-
abiding producers and refiners and shippers may obtain a
market in interstate commerce for their products at a fair
and reasonable price free from the competition of illegally
produced oil and its products;
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That the crude oil of the United States and particularly
of the East Texas Oil Field is a natural resource which
enters daily into and affects interstate commerce through
[fol. 48] the mid-continent marketing area by rail, pipe line
and water transport, mingled in large part with the crude
and refined products of other States and fields; that the
prevention of waste of this natural resource and the proper
regulation of interstate commerce therein makes manda-
tory the regulation of production and the shipment of re-
fined products thereof and this can not successfully be ac-
complished except through the obtaining of information
such as is required by Regulations IV, V and VII com-
plained of.

Further answering, the defendants aver that the com-
plaint is fatally defective in that, as shown upon the face of
the Amended Complaint, the Secretary of the Interior is
an indispensable party defendant;

Further answering, the defendants allege that in the
State of Oklahoma and in the State of New Mexico there
have been enacted and are now in force State statutes limit-
ing the production and withdrawal from storage of pe-
troleum: that said States border on the State of Texas;
that from and into said States pass transportation facili-
ties which also pass through the East Texas Oil Field,
through and by means of which petroleum and petroleum
products are constantly being transported from and to
New Mexico and Oklahoma, commingled with and/or
shipped or transported simultaneously with and by means
of the same facilities as petroleum and/or petroleum
products originating in Texas; that large quantities thereof
go into interstate commerce; that in orderr to aid in effec-
tuating the purpose and intent of the act of Congress of
June 16, 1933, it is necessary and desirable to have the
regulations complained of to avoid easy evasion and frus-
tration of said act and by such evasion and frustration of
the act of Congress to nullify the same; and this is true
whether or not the said orders of the Railroad Commission
of Texas are valid;
[fol. 49] Further answering the complaint, these defend-
ants allege that there is now in full force and effect under
the statutes of the State of Texas, duly authorized there-
under, a valid order or valid orders promulgated by the
Railroad Commisison of said State, fixing the allowable
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production of crude petroleum within said State from the
wells therein located, including more than 11,000 producing
wells in the East Texas Oil Field; that said order or orders
have never been held invalid in a court of competent juris-
diction, are now in full force and effect, ad are being ad-
ministered by said Railroad Commission of the State of
Texas under the statutes of said State, including the orders
of said Commission dated June 13, 1933, September 5 and
30, 1933, and October 18, 1933; that is, one or all of said
orders; that production in said State and in said East
Texas Oil Field exceeds the amount limited under any of
said orders, and such excess production and the products
thereof move in large part in interstate commerce, that
82 per cent of all the production in said East Texas Oil
Field, and the products thereof, moves from said Field into
interstate commerce, and that this condition has existed for
more than six months last past, and exists at the present
time.

Wherefore, the defendants pray that the rule be dis-
charged, the application for injunction denied, the
Amended Bill of Complaint be dismissed, and that the de-
fendants may be hence dismissed with their costs.

J. Howard Marshall II, A. D. Ryan, S. D. Bennett,
by Charles Fahy, Defendants. Charles Fahy, J.
Howard Marshall II, Attorneys for Defendants,
Washington, D. C.

[fol. 50] Duly sworn to by A. D. Ryan. Jurat omitted in
printing.

[File endorsement omitted.]

IN UNITED STATES DISTRICT COURT

STIPULATION AS TO ISSUES, ETC.-Filed March 17, 1934

It is hereby stipulated and agreed by and between the
attorneys for all of the parties in the above entitled action
as follows:

[fol. 51.] (1) That the issues tried and determined in said
above styled and numbered causes were those fixed by the
Amended Bill of Complaint filed by the complainants,
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Panama Refining Company, and A. F. Anding on October
23, 1933, and the answer of defendants, A. D. Ryan, S. D.
Bennett, and J. Howard Marshall, to the Amended Bill of
Complaint filed November 6, 1933.

(2) That all of the evidence introduced by any one of
the complainants should be considered as though intro-
duced by each of them within the issues framed, as de-
scribed in Paragraph (1) above, and that all evidence in-
troduced by the defendants with reference to any of the
complainants should be considered with like force and ef-
fect as though introduced with reference to all of them.

In witness whereof, the attorneys of record have here-
unto signed their names this the 15th day of March, A. D.,
1934.

F. W. Fischer, Attorneys for Complainants. Chas.
I. Francis, Attorneys for Defendants.

[File endorsement omitted.]

[fol. 52] IN UNITED STATES DISTRICT COURT EOR THE EAST-
ERN DISTRICT OF TEXAS, TYLER DIVISION

In Equity No. 635

and

Consolidated Causes Nos. 636 and 640

PANAMA REFINING COMPANY ET AL.,. Plaintiffs,

vs.

A. D. RYAN ET AL., Defendants

Statement of Evidence-Filed April 2, 1934

Be it remembered that the above-entitled cause came on
regularly for trial before the above Court sitting in Equity
on the 6th day of November, 1933, upon the issues formed
by the Amended Bill of Complaint and the Amended
Answer thereto Mr. F. W. Fischer appearing as counsel
for plaintiffs and Mr. Charles Fahy appearing as counsel
for defendants.
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Plaintiffs' Case

OFFERS IN EVIDENCE

Plaintiffs introduced in evidence certified copies of Or-
ders of the Railroad Commission of Texas dated September
5, 1933, September 30, 1933, and October 27, 1933, which,
so far as is material to this cause, limited the daily pro-
duction of crude petroleum from wells in the East Texas
Field to fixed percentages of their average hourly potential
producing capacity as determined by the Commission. The
most recent of these orders limited daily production to 5.75
per cent of such hourly potential.

Plaintiffs introduced in evidence a statement by Tom
Potter, who stated that he is Vice-President of the Panama
[fol. 53] Refining Company, one of the plaintiffs in this
case; that a few days before the filing of this suit, agents
of the Department of the Interior, who informed him that
they were working under the direction of A. D. Ryan, came
upon the property of the Panama Refining Company and
stated that they desired to gauge the tanks on the property
and examine the same; that he stated to said agents that
he would not consent for them to gauge the tanks and come
upon the property; that they replied they had been sent out
by Mr. Ryan to gauge the tanks and were going to gauge
them regardless of whether he protested or not; that in
order to avoid personal difficulty with these agents, he
made no further resistance and these agents did go upon
the tanks and property of the Panama Refining Company
and gauged the tanks and inspected the property; that
they stated to him they had instructions from Mr. Ryan
to gauge these tanks and to examine the refining property
as often as they saw fit. He further stated that thereafter,
they came back upon the property during the night-time
and gauged the tanks of the Refining Company and they
demanded of him as the officer in charge of the Refining
Company that he file reports as required by Paragraph V
of the Regulations of the Department of the Interior, and
that, at the time of these demands, they informed him that,
if the reports were not furnished, criminal proceedings
would be instituted against him.

Plaintiffs introduced in evidence a statement by A. F.
Anding, who stated that he is one of the plaintiffs named
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in this cause and is the owner of oil wells referred to in the
[fol. 54] Bill of Complaint; that he is President of the
Panama Refining Company, another plaintiff in this case;
that on September 4, 1933, agents and representatives of
the defendant, A. D. Ryan, came upon an oil well owned by
him and located on the Ira Birdwell land, in the R. W.
Smith Survey, Rusk County, without his consent or au-
thority and dug up the pipe lines, known as the flow lines,
from this well to his tanks, and over his protest and by
force cut said line with a blow torch; that these agents,
whose names are unknown to him, then and there in-
formed him to report immediately to the defendant, A. D.
Ryan; that in compliance with these instructions, he did
report to A. D. Ryan who admitted that he had sent these
agents and representatives upon the property for the pur-
pose of inspecting and examining the same, and that he
had the right and authority under the Rules and Regula-
tions of the Secretary of the Interior to go upon the prop-
erty and examine it and dig up the pipe lines thereon and
disconnect the same if, in his opinion, such pipe lines con-
stituted what is known as by-passes; that Mr. A. D. Ryan
stated that under the Rules and Regulations of the Sec-
retary of the Interior he had the right and authority as
the representative and agent of the Secretary of the In-
terior to come upon the property and examine the same
and dig up the pipe lines and gauge the tanks as often as
he saw fit, in order to prevent the production of oil in
excess of the Railroad Commission's order. He further
stated that a few days prior to the filing of this suit, the
agents and representatives of the defendant, A. D. Ryan,
whose names he did not know, but who showed credentials
as agents of the Department of the Interior and who said
they were working under the instructions of the defendant,
A. D. Ryan, came upon the premises of the Panama Re-
fining Company for the purpose of gauging the tanks of
the Refining Company; that these agents were informed
[fol. 55] by Tom Potter, Vice-President of the Panama Re-
fining Company and who was in charge of the property,
that the officers of the Panama Refining Company would
not consent to the gauging of the Refining Company's
tanks; that these agents informed Mr. Tom Potter that re-
gardless of whether he consented to such gauging or not
they intended to gauge said tanks; that in order to avoid
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personal conflict with said agents their entrance upon the
property was not resisted; and that these agents did gauge
the tanks of the Refining Company and subject the prop-
erty to their examination and inspection.

Plaintiffs introduced in evidence copies of letters signed
by Archie D. Ryan, which are in words and figures as fol-
lows, to-wit:

"United States Department of the Interior, Division of
Investigations

Tyler, Texas, August 14, 1933.

Panama Refining Company, Kilgore, Texas.

GENTLEMEN: On August 27th, 1933, I mailed to you Ques-
tionnaire requesting that certain information be furnished
me under authority vested in me by Executive Orders of
the President of the United States on July 11 and July 14,
1933, under Section 9-C of the National Industrial Recovery
Act (Public No. 67, 73rd Congress).

I am in receipt of this Questionnaire marked 'Panama
Refining Company is covered by Federal Injunctions'
[fol. 56] Signed 'Panama Refining Company, By Tom Pot-
ter, President'. I wish to call your attention to the fact
that the information requested by me is for the Division
of Investigations, Department of the Interior, the power of
the Government empowered by the Secretary to carry out
Section 9-C of the National Industrial Recovery Act, and
whatever Federal Injunctions that you might have against
the Railroad Commission of Texas have no effect against
the enforcement of the orders of the Secretary of the In-
terior in enforcing Section 9-C of the National Industrial
Recovery Act.

I am returning a new Questionnaire to you and demand
that the information requested therein be furnished me
within five days after the receipt thereof, and I wish to
call your attention to Section 9-C printed on the back of
the Questionnaire giving the penalties for not complying
with that Section of the Act.

Your immediate attention to this matter is requested.
Yours very truly, (Signed) Archie D. Ryan, Special

Agent in Charge."
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"United States Department of the Interior, Division of
Investigations

Tyler, Texas, October 23, 1933.

Ortiz Oil Company, Joinerville, Texas.

GENTLEMEN: This office is in receipt of your E-B report
for the month of September, 1933 (marked 'October'), filed
[fol. 57] with this office under Regulation IV of The Regu-
lations issued by the Secretary of the Interior under dates
of July 15, and 25, 1933.

This report shows an overproduction in excess of the
proration laws of the State of Texas in the amount of 73
barrels. Immediately advise this office in affidavit form
your reason for permitting this overproduction to occur.

Your very truly, (Signed) Archie D. Ryan, Special
Agent in Charge."

Plaintiffs introduced in evidence a statement by J. W.
Smith, who stated that on or about the first day of Septem-
ber, 1933, he was employed by the Bureau of Investigations
of the Department of the Interiom to investigate; that
he remained in its employ for several days, resigning
from said position about September 15th: that during this
time he was working out of the office of A. D. Ryan, Chief
Investigator, at Tyler, and under the direct supervision
of Jimmie Inglish of Kilgore, who had charge of that ter-
ritory; that the nature of his work was to gauge refinery
and pipe line tanks; that his work, however, was confined
to independent refineries and independent pipe lines; that
his instructions from Jimmie Inglish and Mr. Whittier,
who apparently received their instructions from Mr. Ryan,
as they went back and forth from the office at Kilgore to
the office at Tyler and were in constant telephone communi-
cation, were to go upon the tanks of refineries and pipe lines
without their knowledge or consent and gauge their tanks
and obtain evidence, if possible, as to whether or not they
were shipping in interstate commerce oil that was produced
in excess of the Railroad Commission's orders, that, in ac-
cordance with these instructions, he went from time to time
[fol. 58] upon the tanks of the various independent refin-
eries in the Kilgore District in search of evidence as to
whether any of them were shipping excess oil or refining
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excess oil and shipping the products produced therefrom in
interstate commerce; that he never at any time asked any
owner or refinery operator for permission to gauge their
tanks and that he would turn in reports as to his findings
to Jimmie Inglish.

He further stated that on or about the 6th or 7th of Sep-
tember, 1933, Jimmie Inglish advised him that the Panama
Refining Company had brought a suit against Mr. Ryan
and the Federal agents to restrain them from coming upon
its property and to relieve them from making reports;
that he was instruced to find some evidence against the
Panama Refining Company as to its shipment of excess
oil in interstate commerce or gasoline manufactured from
excess oil; that in accordance with his instructions, he
thereafter gauged the tanks of the Panama Refining Com-
pany without its knowledge in an effort to find evidence of
it receiving excess oil or shipping excess oil or gasoline
manufactured from excess oil, but was unable to find any
evidence of this and so reported to Mr. Inglish; that he
was told to find some evidence of law violation on the
part of the Panama Refining Company before its suit came
up in Tyler, for if he found this evidence, it would help the
government in its suit, but that he was unable to find any
such evidence. He further stated that during the time of
his employment by the Department of the Interior, he asked
Jimmie Inglish how long he thought the jobs as investi-
gators for the Government would last and he stated only
so long as they could find evidence of violations of the law.

The Plaintiffs introduced in evidence a statement by
F. R. Stapp, who stated that he is manager of the loading
[fol. 59] rack at Kilgore, Texas, known as the Texas
Unity and has been for the past year; that on Saturday,
November 4, 1933, Jimmie Inglish, an employe of the
Bureau of Investigations of the Department of the Interior,
came to him and asked him to make an affidavit to the
effect that on September 23, 1933, A. F. Anding was run-
ning oil through a certain pipe line which is known as the
Franklin Adams line which was connected with said load-
ing rack; that he told Mr. Inglish that he could not make
such affidavit, as he did not know that Mr. Anding or any-
body else was running oil through said line and loading
through said loading rack on said date; that, on the other
hand, according to his knowledge of said loading rack,
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there had been no oil run through said line; that about Oc-
tober 1st he broke the said line out of said loading rack and
no oil was spilled on this occasion; that if any oil had been
run through this line since Mr. Anding had put in his con-
nections into the loading rack at least 10 or 15 barrels
would have spilled out at the time of breaking out said
connections; and that Jimmie Inglish then stated to him
that as an agent of the Federal Government he then and
there subpoenaed him to appear before A. D. Ryan at 815
Citizens National Bank Building, Tyler, Texas, at 8:30
o'clock A. M., Monday, November 6, 1933.

The Plaintiffs introduced in evidence a statement by
W. I. Jones, who stated that for the last year he has been
employed by the Panama Refining Company of Kilgore,
Texas; that on or about September 5, 1933, he was Refinery
Yard Foreman for the Panama Refining Company; that as
a part of his duties, he installed a pipe line from the
refinery to the north end of the loading rack used by the
Panama Refining Company, which is a privately owned
loading rack; that this pipe line was installed for the pur-
pose of loading in tank cars from the refinery crude oil,
fuel oil, or any other petroleum products; that immediately
[fol. 60] after this line was installed, R. L. Knight, an
Agent of the Department of the Interior, and another agent
by the name of McClure, came to the place where said
pipe line was connected with the loading rack and asked
why the pipe line was installed; that he informed them
that it was installed for the purpose of loading crude oil,
fuel oil, and other by-products that might be shipped from
time to time by the Panama Refining Company over the
railroad; that Mr. Knight informed him that the pipe
line would have to be disconnected since the Federal
Government would not permit the same; that he! asked Mr.
Knight what objections the Federal Government had to
the pipe line and Mr. Knight stated that he had decided
that it was installed for the purpose of running "'hot" oil;
that he advised him that he was mistaken that it was in-
stalled for the purpose of loading crude oil, fuel oil, gaso-
line, kerosene, or any other products that the Panama
Refining Company might desire to ship when it was shipped
direct from the refinery, as the line was connected with
the discharged pumps located at the refinery used for load-
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ing out commodities from the refinery and that said line
was installed for that purpose only; that Mr. Knight
replied that it didn't make any difference for what purpose
the line was installed; that it could not be used; that Mr.
Knight then and there stated that if he attempted to use
the line that he would take him to jail immediately. He
further stated that Mr. Knight was armed with two large
six-shooters at the time and stated that he would have an
agent of the Department of the Interior placed on each
end of the loading rack day and night for the purpose of
preventing the use of said line by the Panama Refining
Company, and if it was ever used against his orders that he
would lodge him in jail immediately; that said pipe line was,
in truth and in fact, installed only for the purpose as above
stated, and was not installed for the purpose of transport-
ing what is known as "hot" oil and that the Panama Re-
[fol. 61] fining Company has refrained from using said line
for any purpose since the date of said threats so made by
Mr. R. L. Knight, and until its case against A. D. Ryan
can be determined by the Federal Court, for the reason
that the officers of the Panama Refining Company believe
that if they should use it without the protection of an order
from said Court, the said Knight will carry out his threats
as aforesaid.

The Plaintiffs introduced in evidence a statement by
P. B. Goodwin, who stated that he is President of the
Upshur Refining Company and has been so employed since
its incorporation in Texas in March, 1932, or thereabout;
that during the period of his employment with said cor-
poration, it has been engaged in the manufacture or re-
fining of crude oil products from crude oil in the East
Texas Field; that he is acquainted with the operations of
the Lake Refining Company, Inc., Carnation Refineries,
Inc., Locke Refining Company, Goodson Refining Company
and the Lotus Refinery and of his own knowledge knows
that they are engaged in the business of refining or manu-
facturing of crude oil into its by-products; that the crude
oil they purchase comes from within the State of Texas;
and that all refining and manufacturing they do is done
within the State of Texas. He further stated that about
the 3rd of September, 1933, J. G. Floyd, in company with
Glen Briscoe, called at the office of the Upshur Refining
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Company in Gladewater, Texas, and Mr. Joe Hemphill
was also with them; that they represented that they were
agents of the Department of the Interior, Bureau of In-
vestigations, but did not exhibit any credentials; that on
that day they presented him with forms of reports and
stated that they wanted them filled out daily, in accordance
with the orders of the Department of the Interior; that
after they showed him how to fill them out, they then
wanted to guage the crude oil tanks which he permitted
them to do, after they had stated that the same was in
[fol. 62] accordance with the orders of the Department of
the Interior; that since that date, he has caused said re-
ports to be properly filled out daily and delivered to some
agent of the Department of the Interior in an attempt to
comply with all of the orders of the Department of the
Interior; that among the agents that called at the Upshur
Refining Company's plant at various times were Messrs.
Floyd, Dupree, Briscoe, Hemphill, Parker, Guinn, Flan-
agan and Martin; that after several calls of the various
agents, he consulted his attorney seeking his advice about
what was the proper thing to do against what he thought
was an unreasonable and improper invasion of their prop-
erty rights; that his attorney advised him to comply with
all demands and requirements as promulgated by any of
the various Federal Departments and officials until such
time as the Federal Court could finally adjudicate the
matter upon a proper petition filed therein. He further
stated that after the preliminary hearing held before
Judge Randolph Bryant in October, 1933, in Tyler, Texas,
his attorney advised him to continue to comply with
all of the demands and requirements, but that he felt that
in view of the testimony that it was not necessary to comply
with the requests made by the various officials; that accord-
ingly he instructed all of the employes to comply with all
of the demands and requirements of all of the agents and
to ask each and every one whether or not the information
sought was by demand, requirement, or request; and that
since that time the Upshur Refining Company has operated
its business upon that basis. He further stated that about
the 5th day of October. 1933, Mr. J. G. Floyd called at
the office of the Upshur Refining Company and asked
for a copy of a check and the stub showing payment to the
Refinery Products Company for oil purchased about the
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28th day of September; that Mr. Floyd was referred to
Mr. Deavenport and asked for the information above
stated to which Mr. Deavenport replied and informed
[fol. 63] Mr. Floyd that it was the intention of the Upshur
Refining Company to comply with each and every demand
and requirement of the Federal Government and its agen-
cies and wanted to know whether or not the information
sought was a demand or requirement or just a request, and
that if he, Mr. Floyd, would give him a letter to that effect
the information sought would be furnished; that Mr. Floyd
first stated that he would give him a letter to that effect
but apparently changed his mind and stated that he would
get a letter from Mr. A. D. Ryan; that on the 7th day of
October, 1933, Mr. Floyd returned to the office and handed
Mr. Deavenport a letter, said letter being in substance as
follows:

"United States Department of the Interior, Office of the
Secretary, Washington

Gladewater, Texas,
Oct. 6, 1933.

Mr. Jim Davenport, Upshure Refinery.

DEAR MR. DAVENPORT: Would appreciate it if you would
let Mr. J. G. Floyd of the Division secure a copy of check
and stub showing payment to Refinery Products Co. for
oil purchased about the 28th of Sept.

Very truly yours, A. D. Ryan, Spec. Agent in
Charge. "

that upon presentation to the latter of the letter, Mr.
Deavenport informed Mr. Floyd that it was not the kind
of a letter he asked him to get but that if he would sign a
receipt on the back of that letter of the information re-
quired as per the letter addressed on the reverse side and
that the same was as per the demand of Mr. A. D. Ryan,
he would then furnish the information, to all of which Mr.
Floyd agreed, signing the receipt therefor in substance as
follows:

[fol. 64] "This will acknowledge receipt of the informa-
tion required as per letter addressed to you on the reverse
side of this letter as per the demand of Mr. A. D. Ryan.

(Signed) J. G. Floyd, Dept. Interior."
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that upon the signing of the receipt, the check was
delivered to Mr. Floyd for his approval and inspection;
and that the check in controversy showed the payment
to the Refineries Products Company, Inc., by the Upshur
Refining Company covering crude oil purchased from them.
He further stated that on the 31st day of October, 1933,
Mr. Joe Dupree, in company with Mr. William E. Guinn,
called at the office of the Upshur Refining Company and
made an outright demand to gauge the crude oil tanks of
the Upshur Refining Company; that they were informed
that if it was not a request, that if it was a demand and a
requirement to do so, they would be allowed to gauge such
tanks, to which they replied that they had instructions to
gauge those tanks, that they were going to gauge the
tanks, and that they were demanding the right to do it;
that they were permitted to gauge the tanks at that time in
compliance with that demand; and that on the 3rd day of
November, 1933, Mr. Glen Briscoe, in company with another
man, came upon the property of the Upshur Refining Com-
pany, proceeded to gauge the tanks and informed the
Gauger, Mr. C. F. Lindsey, that he did not need any per-
mission to gauge the tanks and proceeded to gauge them
without the consent of any person whatsoever connected
with the Upshur Refining Company.

The Plaintiffs introduced in evidence a statement by
Edward Rose, who stated that he is the owner of the Can-
yon Refining Company near Kilgore, Gregg County, Texas;
that upon numerous occasions during the months of Sep-
tember and October, 1933, J. W. Smith and Mr. Pontius,
[fol. 65] who stated that they were employed by the Bureau
of Investigations, Department of the Interior, under the
supervision of A. D. Ryan of Tyler, Texas, as well as other
agents of the Department of the Interior, came upon his
refining property by force and without his consent and over
his protest and gauged his tanks; and that this was done on
numerous occasions after he had filed suit in the Federal
Court at Tyler against Mr. Ryan.

The Plaintiffs introduced in evidence a statement by
R. B. Knight, who stated that he is President of the Carna-
tion Refining Company, a corporation, and held that posi-
tion on the 5th day of September, 1933; that on the 5th
day of September, 1933, J. G. Floyd, in company with
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another party, whose name he does not remember, called
at his office at Gladewater, Texas, and represented that
they were in the employment of the Department of the
Interior of the United States Government as Special In-
vestigators, but did not show any credentials; that they
presented him with printed forms and stated that these
forms were to be filled out daily in detail, an affidavit made
thereto and were to be ready each and every day until
further notice; that they demanded that these forms be
made out the first day of September, 1933, and continued
thereafter. He further stated that at the same time Floyd
said and demanded that they had the right to gauge the
tanks of the Carnation Refining Company; that Floyd did
not gauge the tanks himself but later on that same day
two other men whom he did not know gauged the tanks and
questioned the operator at length; that he later learned
that one of these men was Dupree, who is an Agent of
the Department of the Interior; that he did not oppose
the gauging of the tanks at this time for fear that he would
get in trouble; and that later, after consulting his attorney,
he refused them permission to gauge the tanks, as well
[fol. 66] as refused to make the reports demanded. He
further stated that this procedure was followed by various
other persons claiming to be agents of the Department
of the Interior, among whom were men by the name of
Flanagan, Quinn, Hemphill, and Briscoe; that there were
others whose names he does not know; that they repeatedly
called at his office and asked for these reports and also
asked to gauge the tanks and also went on the Carna-
tion Refining Company's property and tried to trace out
their pipe lines and stopped their employes from their
work and asked them many questions concerning where
he purchased oil and where it came from all of this being
done without consent; that on or about October 23rd and
24, 1933, Briscoe and Parker demanded the reports and
demanded the right to gauge the tanks; that at this time,
Briscoe asked him many questions with reference toi
whether or not he purchased the oil from a certain specified
lease; that he also asked him to give him the total amount
of crude oil he had run for the months of September and
October, 1933; at this time, Mr. Tom Patton, who is Vice-
President of the Carnation Refining Company, was present

4 135
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and he, Mr. Knight, asked Mr. Briscoe if he had specific
instructions to demand this information and he stated that
he had and that it was in his line of duty to do so; that
on or about the 2nd day of November, before 9 o'clock
A. M. six different men at least made three different
gauges of his tanks and after the gauges were made on
that date and about 10 o'clock A. M., he was served with
a warrant of arrest by Deputy United States Marshal
Stanley, who granted the privilege of going to Tyler later
that day to appear before United States Commissioner
Paul Kern, who set his bond at $1000.00, which he made
and he was thereupon released; that he has never at any
time knowingly and intentionally violated any valid law of
the United States or of Texas; and that this is the first time
[fol. 67] that he has ever been arrested or charged with
any offense in violation of any law.

The Plaintiffs introduced in evidence a statement by
Ed Kendrick, who stated that he is Superintendent of the
Lake Refining Company; that one night during the early
part of September, 1933, he was asleep at his home when
Mr. Soape, an employe of said Company, and Mr. Dupree
woke him up; that Mr. Dupree informed him very dis-
tinctly that he was going to gauge the tanks, stating that
he was in the employment of the Federal Government; that
he asked Mr. Dupree to wait until he dressed, in order to
go gauge the tanks with him; that Mr. Dupree informed
him that it wasn't necessary for him to dress since he would
go any way whether he was with him or not; that he in-
formed Mr. Dupree that he had a night watchman and he
had his orders and, no doubt would carry them out, so then
Dupree waited until he dressed; that they both together
gauged the crude tanks; that Mr. Dupree informed him
that he was sorry about the way Mr. Soape had acted and
no doubt would cause him, Mr. Soape, some trouble and
that Mr. Dupree was very antagonistic all the way through.

The Plaintiffs introduced in evidence a statement by
R. P. Soape, who stated that he is employed by the Lake
Refining Company of Gladewater, Texas; that one night
during the early part of September, Mr. Joe Dupree came
onto the property of the Lake Refining Company and said
that he wanted to gauge the tanks holding crude oil, at the
same time telling him that he was employed by the Depart-
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[fol. 68] ment of the Interior; that he asked Mr. Dupree
if he had permission to gauge the tanks from the office and
he said that he did not; that he told Mr. Dupree that he
would first have to get permission from the office; that Mr.
Dupree said that he did not have to get permission from
anyone, and then pulled out a little book and asked him to
put his name on it, which he did not do; that he, Mr. Soape,
did offer to get Mr. Kendrick and if he said it was OK
he would then permit Mr. Dupree to gauge the tanks; that
Mr. Dupree insisted that he not wake up Mr. Kendrick, who
was then asleep; since he was going to gauge the tanks
anyway; that he, Mr. Soape, however, woke up Mr. Ken-
drick and left Mr. Dupree talking to Mr. Kendrick; that
before leaving them, however, he heard Mr. Dupree tell
Mr. Kendrick there was no use for him to put on his clothes
to go with him to gauge the tanks; and that was the last he
saw of them until Mr. Kendrick and Mr. Dupree passed him
on their way to gauge the tanks, so he thought.

The Plaintiffs introduced in evidence a statement by
John Kraker, who stated that he is Secretary, Treasurer
and Manager of the Lake Refining Company. He further
stated facts which substantially agree with those stated by
Mr. R. B. Knight summarized above.

The Plaintiffs introduced in evidence a statement by
N. S. Locke, who stated that he is President of the Locke
Refining Company and further stated facts which sub!
stantially agree with those stated by Mr. R. B. Knight sum-
marized above.

[fol. 69] The Plaintiffs introduced in evidence a state-
ment by J. P. McGee, who stated that he is operating the
Goodson Refining Company in Upshur County; that about
Monday, October 30, 1933, Mr. Parker, in company with an-
other man, both of whom represented that they were with
the Department of the Interior in the Division of Investiga-
tions, visited him in his office and asked the right to gauge
his tanks; that he stated to them that he had rather they
would not gauge the tanks; that Mr. Parker stated that
they were going to gauge them anyway and they proceeded
to do so; that on or about Wednesday, November 2, 1933,
Mr. Martin, who represented that he was in the employ-
ment of the Department of the Interior, in the Division of
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Investigations, asked for the reports; that he asked whether
the reports were essential; that Mr. Martin demanded them
for the Department of the Interior; that Mr. Martin came
back to his office on the following Friday and wanted the
reports; that he refused to make them; that they have
gauged his tanks every night since; that they do not ask
permission and permission has never been given for them
to invade his property and gauge his tanks; that Mr. Mar-
tin further asked who owned the plant and said: "I know
that a little refinery cannot operate and pay the posted
price."; that they gauged the tanks on November 4, 1933,
and failed to ask permission from anybody and went on the
property anyway; that he told Mr. Martin that he heard
Mr. Ryan say on the witness stand in Tyler that unless per-
mission was given they would not gauge the tanks or take
reports, at least that is what he understood Mr. Ryan to
say, to which Mr. Martin said there and then that "New
rules had been made and we now demand the reports.";
and that if there have ever been any new rules and regula-
tions he has never been informed as to who made them nor
when they were made.

[fol. 70] The Plaintiffs introduced in evidence a state-
ment by E. J. Ekstrom, who stated that he has been, since
July 15, 1933, employed as Office Manager of the Southport
Petroleum Company at its refinery near Kilgore, Texas;
that practically continuously since about September 1, 1933,
he and other officers and employes of the Southport Petro-
leum Company have been harrassed, molested and brow-
beaten in the course of their employment by various men,
who represented themselves as agents of the Department
of the Interior, and in particular by R. L. Knight, J. H.
McClure, H. W. Pontius, G. H. Flagg and one Matthews
and one Inglish; that these agents have many times come
to the office of the Southport Petroleum Company and de-
manded of him and other officers and employes of said
Company whether they were going to make certain reports
demanded by said agents and when they were told the re-
ports would not be made, they would start away and then
immediately return and make such statements as: "You
are not going to change your mind, are you?" and "You
know you are not going to make these reports?"; and that
these agents came in the office of the Southport Petroleum
Company at all hours of the day without permission and
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against the protests of the officers and employes of the
Southport Petroleum Company and through their presence
would prevent the officers and agents of the said Company
from carrying on the business of the Company, and prevent
them from making private business transactions for the
Company. He further stated that about September 22,
1933, these agents commanded one W. B. McDuff, gateman
for the Southport Petroleum Company, to place his hand
on the gate of the fence around the refinery as if he was
barring their entrance into the refinery and allow his pic-
ture to be taken in such position; that these agents very
frequently encountered various employes of the Company,
[fol. 71] such as night watchmen and tank gaugers, and
questioned them about the Company's business, inquiring
as to the amount of oil the refinery was handling, where it
was coming from and where it was going to, causing such
employes to lose time from their work and thus hampering
the business of the Company, that frequently these agents
will follow employes of the Company when leaving the
plant or when returning to the plant; that they frequently
enter the Company's premises, go on the Company's tanks
and gauge them over the protest of the officers and em-
ployes of the Company and some times will return and
gauge the tanks several times in one day, thus constantly
interfering with the business routine of the Company and
the morale of the employes; that on several occasions cer-
tain men would come on the Company's premises at night
in a Plymouth sedan and sneak in the plant but when dis-
covered by the employes of the Company, they would im-
mediately drive off; that said Plymouth sedan is one used
by the Department of the Interior and is driven by one
Matthews, a Department of the Interior Agent; that he
himself has recognized automobiles following him when he
leaves the plant, or is otherwise off the Company's prem-
ises, as automobiles used by the Department of the Interior.

Plaintiffs then offered a certified copy of a criminal com-
plaint filed against E. J. Ekstrom in the Tyler Division of
the Eastern District of Texas charging before United States
Commissioner for the said District and Division of Texas
that the said E. J. Ekstrom in violation of Section 9 (c) of
the Act of June 16, 1933, of the United States did unlaw-
[fol. 72] fully refuse to furnish representatives of the Gov-
ernment information and reports necessary to successfully
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administer said Act of June 16, 1933. Criminal complaint
is signed by "J. H. Leech, Special Agent," and sworn to
before United States Commissioner. Further, the warrant
of arrest carried a request of the Commissioner to issue
warrant for the arrest of the within named E. J. Ekstrom
and is signed by J. Howard Marshall, Jr., Special Assistant
to the Attorney General.

Plaintiffs then offered in evidence a copy of the Code of
Fair Competition for the Petroleum Industry.

Defendant's Case

The defendants introduced in evidence a statement by
EDWARD B. SWANSON, who stated that he is Chief Econo-
mist of the Petroleum Economics Division, Bureau of
Mines in the City of Washington, District of Columbia;
that he has held this present position for five years (in-
cluding the period in which he served as Acting Chief prior
to final appointment); that in connection with his duties
he has had supervision of the collection of statistics of pro-
duction and refining of petroleum within the several states
of the United States; and that for two years prior thereto
he served as Assistant Chief of the Division. He further
stated that the following is a true statement of the pro-
duction, refining, consumption, etc., of petroleum and the
refined products thereof, in the State of Texas and the
exports and shipments to other states of petroleum and
refined products thereof from the State of Texas:

[fol. 73]
Supply and Demand of Petroleum and Products Thereof in Texas in 1932-

(Figures in Barrels)
Supply within Texas:

Production of crude oil ........................ 312,478,000
Production of Natural Gasoline ................. 8,836,000
Imports of crude oil .......................... 945,000
Receipts of crude oil from other states .......... 23,353,000
Decrease in stocks of crude oil and refined products 15,137,000

Total supply from Texas .......................... 360,749,000
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Demand within Texas:
Gasoline ..................................... 17,883,000
Lubricants (3% of above) ...................... 536,000
Gas, Oil and Fuel Oils (1931) 2':

Railroads ..................... 17,144,000 3
Steamships .................... 12,483,000 
Other ......................... 16,518,000 

46,145,000
Other refined products ......................... 23,564,000 3
Crude as such plus losses ....................... 1,221,000
Refining Losses ............................... 5,233,000

Total Demand within Texas ....................... 94,582,000

Shipped from Texas:
Exports

Crude ........................ 7,680,000
Refined products ............... 21,684,000

29,364,000
[fol. 74]

Deliveries to other states:
Crude ........................ 143,170,000
Refined products ............... 93,633,000

236,803,000
Total shipped from Texas ......................... 266,167,000

Total demand for Texas Oils ...................... 360,749,000
Summary

Oil used within Texas ................. 94,582,000 barrels, or 26 per cent
Oil shipped out of Texas ............... 266,167,000 barrels, or 74 per cent

Total .......................... 360,749,000 barrels, or 100 per cent

'Imports and receipts from other states of refined products are negligible.
2 No figures for gas, oil and fuel oil consumption in Texas for 1932 are available,

but the 1932 figures will closely approximate the 1931 figures.
3 Total deliveries to railroads, some portion of which, possible 20% (3,428,000

barrels) is actually used outside of State.
4 Delivered at Texas ports for bunker fuel-all consumed outside of Texas.
6 Of this amount 14,284,000 barrels are consumed in the production and refining

of petroleum.
6 Some minor refined products such as kerosene, asphalt, etc., included in this

figure, leave Texas, possibly as much as 15% of the total, which would amount to
3,535,000 barrels.

To arrive at a fair figure for the percentage of Texas
oil which is consumed outside of Texas as against the total
consumption of Texas oil by consumers other than the oil
industry the following deductions from the figures for de-
[fol. 75] mand within Texas are reasonable and proper:

Oil delivered to ships at Texas ports for bunker
fuel ..................................... 12,483,000

Oil consumed by the oil industry in production
and refining of petroleum .................. 14,284,000

Refinery losses ............................. 5,233,000

Total deduction ....................... 32,000,000
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The fuel oil delivered to railroads within Texas and
consumed outside of Texas (footnote 3 above) and the kero-
sene, asphalt, etc., which leave Texas (footnote 5 above)
which together total almost 7,000,000 barrels are not de-
ducted above because of uncertainty as to exact quantity.

With this modification of the foregoing tabulation
"Supply and Demand of Petroleum and Products thereof
in 1932" the following summary is true:

Oil used within Texas by con-
sumers other than the oil in-
dustry ...................... 62,582,000 barrels or

18 per cent
Texas oil used outside of Texas.. 278,650,000 barrels or

82 per cent
Total ................... 341,232,000 barrels or

100 per cent

The monthly statistics of the Bureau of Mines assembled
for the first eight months of 1933 do not indicate that any
material change has occurred during the present year in
the percentages of oil used within Texas and Texas oil used
outside of Texas.
[fol. 76] He further stated that the foregoing are official
figures of the United States Bureau of Mines and that the
above computations are accurate to the best of his knowl-
edge and belief.

The Defendants introduced in evidence statements by:

RALPH H. KINSLOE, Vice-President & Gen. Mgr., Mag-
nolia Pet. Co., Dallas, Tex.,

R. L. Wheelock, Receiver for Central Texas Refining
Co., Corsicana, Texas,

H. S. Lane, Crown Central Petroleum Corporation,
Houston, Texas,

H. C. Wiess, Chairman Regional Refining Company,
Houston, Texas,

C. R. Starnes, President, Texas Oil Products Company,
J. D. Wrather, President, Overton Refining Company,
L. B. Haberle, Manager and Vice-President of Chief

Refining Company,
M. Taxman, Secretary-Treasurer, Taxman Refining

Company,
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H. W. Bass, Secretary H. W. Bass Drilling Company,
Roy B. Jones, President, Panhandle Refining Company,
D. G. Gray, Manager, Waggoner Refining Company, Inc.,
John Hancock, Vice-President Texas & Pacific Coal &

Oil Company,
Jno. G. Pugh, Assistant Manager, Southwest Division,

Sun Oil Company,

[fol. 77] each of whom stated that he has been familiar
with conditions in the oil business in the State of Texas for
many years and especially with respect to the purchase of
crude oil for refinery operations and the sale of refined
products; that a large part of the oil produced in Texas is
transported out of the State; that while a large amount of
crude oil is refined in Texas, only a small per cent is con-
sumed in the State, a large part, probably 85%o, of the re-
fined products being shipped out of the State for sale and
consumption. Each further stated that as long as produc-
tion of crude oil is reasonably in balance with consumers'
demand, conditions tend to be stable and competition nor-
mal; that whenever production has been in excess of such
demand, distress prices have followed with oil selling far
below reasonable cost of production; that a similar reaction
takes place with respect to refined products; that the effect
is not merely local, as the price cutting spreads and dis-
turbs markets through the entire nation; that there has
been a great deal of oil, known as "hot" oil, produced in
excess of the allowables fixed by the Railroad Commission;
that usually it does not get to market in open channels, but
is secretly produced and sold almost invariably at prices
below the prevailing market price; that a part of this
"hot" oil has been purchased by small refineries and espe-
cially those located near the field where the "hot" oil is
produced; that these conditions have been notorious in
East Texas; that the refineries which purchase the "hot"
oil under the market price sometimes sell part of it, making
shipments outside of the state; and that much of it is re-
fined in Texas by the purchasing refineries and the refined
products reach the consumer market in and outside the
state at prices far below those which would exist if pre-
vailing prices had been paid for the crude. Each further
stated that competition of this character, which is believed
[fol. 78] to be unfair, almost invariably affects prices over
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a wide area; that those refineries which have not purchased
"hot" oil must, if they meet competition, cut their prices
to those of the "hot" oil refineries with the result that dis-
tress prices become general, both as to crude and as to re-
fined products and the entire national market is demoral-
ized, great losses occur to the royalty owner and the law
abiding refiner and producer; and that beyond any ques-
tion such sales of "hot" oil and the refined products even
if confined to the State of Texas materially affect and bur-
den interstate commerce in oil and products and prevent a
normal flow of commerce in such commodities.

Each further stated that it is impossible by looking at a
barrel of oil or its refined products to tell whether the oil
was legally produced; that it is extremely difficult to check
all producers over a twenty-four hour period; that this dif-
ficulty is greater in East Texas where refineries own pro-
duction or are hooked up directly to producing wells; that
vast pipe line systems, both gathering and trunk lines, to-
gether with other methods of transportation, are so numer-
ous and intricate that it is extremely difficult to trace the
source of oil or determine whether the movement is intra-
state or interstate; that a simple, reasonable and effective
way to check production and trace the movement of oil and
products is to ascertain the amounts received or purchased
by refineries, the name of the seller or person delivering
and the subsequent disposition of the oil or its products;
that forms have been provided for this purpose which can
readily be filled in and the work causes no undue inconven-
ience or burden and that many refiners gladly give the
information desired.

Each further stated that in his opinion large quantities
of "hot" oil and products at distress prices have moved in
interstate, as well as intrastate, commerce; that this move-
[fol. 79] ment destroys normal markets and prices, ma-
terially affects the normal flow of such commodities be-
tween states, and causes unfair and destructive competi-
tion; that, to detect such "hot" oil or its products, or both,
it is necessary to require reports from refineries and the
use of other means, such as inspection, to check the accu-
racy of such reports; and that it is no undue burden to
subject refineries to inspection and to require them to make
reports in compliance with the Rules and Regulations
already issued.
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The Defendants introduced in evidence a statement by
EDWARD T. MooRE, who stated that he is President of Simms
Oil Company, a Texas corporation, with principal offices in
Dallas; that one of the main Capital Assets of this Com-
pany consists of a complete refinery located in West
Dallas; that this refinery has a maximum crude throughput
capacity of 4,000 barrels daily and was operated contin-
uously from the date of its acquisition in June, 1925, until
January 20, 1933; that it represents a Capital Investment
of more than $1,250,000.00, and was generally conceded to
be one of the most efficient plants in North Texas; that
when operated on North Texas crude, it is capable of pro-
ducing 66.38% of gasoline, 4%o kerosene, and 26.22% fuel,
which indicates an unusually high degree of efficiency when
compared with the yields of approximately 36% to 38%
gasoline obtained from North Texas crude by the use of
the ordinary skimming processes; and that through an ex-
change arrangement, Simms Oil Company has been able to
obtain, delivered at its West Dallas plant, North Texas
crude for East Texas crude on a barrel for barrel basis,
plus transportation charges to the refinery.
[fol. 80] He further stated that in the year 1932, the
throughput of this plant amounted to more than one mil-
lion barrels of crude oil; that the results of operation for
that year, after taking into consideration the depreciation
of the plant, the overhead and selling expense, the oper-
ation and maintenance expense, the transportation of oil
and the cost of the crude, based upon the established posted
prices thereof, resulted in an aggregate loss of $350,000.00,
or approximately 35¢ per barrel, after making allowance
for the amount realized for the refined products produced;
that these disastrous results occurred in spite of the fact
that operating expenses were pared to a minimum, a 25%
reduction being accomplished by the end of the year from
the costs experienced at the opening of that period; that the
losses from operation at the end of the year were so great
it became necessary on January 20, 1933, to discontinue
further operation of the West Dallas plant; and that this
discontinuance necessitated the laying off of some sixty-
odd refinery employees, and has caused a $1,250,000.00 in-
vestment to remain idle.

He further stated that during January and each sub-
sequent month of 1933, they have carefully weighed the
relative costs of crude, transportation, refinery operation,
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depreciation, overhead and sales, comparing these costs
with the possible realization from the sale of refined prod-
ucts as represented by the prevailing market prices for
gasoline and fuel oil, and that in not one single month of
the first ten months of 1933 would it have been possible to
operate this West Dallas refinery upon a break-even basis.

He further stated that this state of affairs is attributed
to the conditions existing in East Texas; that a large num-
ber of refiners in that field have been able to produce gas-
oline, by inefficient methods and with materially lower
[fol. 81] yields, and to sell the same at prices far below his
costs; that he knows the degree of efficiency of the East
Texas refineries is less than his and he can only assume
that they are able to produce this gasoline by reason of
some advantage they have through their ability to secure
their crude oil requirements at prices below the prevailing
posted prices thereof, and that in his opinion many of these
refineries are operated on "hot oil", and where "hot oil"
is used in the operation of a refinery, gasoline taxes are
being evaded.

He further stated facts which agree in substance with
those stated by Mr. Kinsloe and others summarized above.

The Defendants introduced in evidence a statement by
J. R. PEARSON, who stated that he has been an independent
oil producer for the past twenty years, with properties in
the State of Texas and properties in the East Texas Field
for the past 21/2 years; that he has been active in a personal
way in assisting the Railroad Commission and the Military
forces in an endeavor to see that the proration laws were
obeyed; that the reason for this activity is that he and his
partners own oil properties in the East Texas Field which
with stabilization and orderly production are worth over
$1,000,000.00, but that with stabilization such as has ex-
isted for the past two years, he would lose these properties,
leaving him in debt over $300,000.00. He further stated
that he had abided by the proration laws although others
have become rich by breaking them; that he believes the
proration program to be proper and right; that during the
[fol. 82] period of his operation in the Field, he has had
close contact with all classes of operation, including pro-
duction, refining, pipe lines and trucking; that practically
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all the refiners in the Field have their own pipe lines or
gathering systems and many also own their own wells; that
these refineries do not use seals or lock stops on tank bat-
teries located on the leases, with the result that the lock
stops can be opened at any time, allowing oil to flow to the
refinery at the same time the well is producing into the
same tanks; that he is familiar with the small pipe line
systems connecting these refineries in the East Texas
Field; that these lines are so interconnected that oil can be
delivered from practically any point in the Field to these
refineries and can be delivered from one refinery to an-
other; that royalty owners whose leases are connected to
these refineries have no way of knowing how much oil is
produced; that he personally owns an interest in two leases
operated by the East Texas Refinery; that in the months of
January, February, March and April, 1933, they sent him
checks with statements attached for the proper allowable
and in the same envelope each month was another check
without the statement for 8 to 10 times the amount of the
allowable check; that he returned these checks and re-
quested a statement of the oil run, which it took several
months to obtain; that on checking these figures on the oil
run, it was discovered that the greater part of this oil,
which was reported for January, February, March and
April, 1933, was really run in June, July, August, Septem-
ber and December of 1932, when the posted price for oil
was higher; that the refineries paid others 40 a barrel at
the same time they paid him 25 a barrel for oil from the
same lease; that daily reports from the refinery would have
prevented this overproduction; that because of the intricate
system of pipe line connections between wells and refineries
[fol. 83] and between refineries, it is absolutely impossible
to know the amount of oil the refineries handle or whence it
comes, unless reports are required; that reports from re-
fineries are necessary to supplement reports from pipe
lines and producers; that many refineries in the East Texas,
Field are making these reports and that he believes the
reason others refuse to make the reports is because it will
disclose the amount of hot oil which they are handling.

The Defendants introduced in evidence statements by
A. L. CONE, Employe, Taylor Refining Company, Tyler,

Texas,
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P. G. Lake, Operator, Hunt Production Company, Tyler,
Texas,

H. L. Hunt, Operator, Hunt Production Company, Tyler,
Texas,

Roy Lee, Employe, Hunt Production Company, Tyler,
Texas,

Mac Kennedy, General Manager, Taylor Refining Com-
pany, Tyler, Texas,

each of whom stated that he is connected with the Produc-
tion and Refining Company mentioned in connection with
their names above; and that as a part of his duties, he has
prepared monthly reports under Regulations IV and V of
the Department of the Interior pertaining to the produc-
tion and refining of crude oil. That the time required for
compiling these reports has been nominal (Mr. Cone esti-
mated 7½/2 minutes); that, based upon his experience in the
[fol. 84] preparation of the reports the data required is
necessary in connection with the successful operation of
refineries and production; and that he does not consider the
reports and the data called for under said regulations as
being burdensome or working a hardship upon him.

The Defendants introduced in evidence a statement by
PAUL BRAMLETTE, who stated that he has resided in East
Texas for a number of years, and is interested in oil prop-
erties in what is known as the East Texas Oil Field; that
prior to July 15, 1933, the date on which Secretary Ickes
issued Regulations under the National Industrial Recovery
Act, a chaotic condition existed in this field, that the Pro-
ration Laws of the State of Texas were utterly disregarded
and excess oil in the sum of hundreds of thousands of bar-
rels monthly entered the stream of interstate commerce;
that since July 15, 1933, however, there has been a marked
improvement in the field and excess oil has not been pro-
duced in appreciable amounts, and that the reports re-
quired under the Regulations of the Department of the In-
terior have not worked a hardship upon anyone and, in his
opinion, the reports required under the Regulations are
reasonable and are the best and most satisfactory means
of enforcing Section 9(c) of the National Industrial Re-
covery Act.

The Defendants introduced in evidence statements by
R. W. FAIR, President, McMurrey & Fair, Inc.; J. W.
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McCulloch, G. C. Finch, B. A. Wight, L. N. Crim, A. O.
[fol. 85] Godfrey, Robert E. Nolen, W. R. Nicholson, E. M.
Bramlette, S. W. Ross, M. H. Bivins, P. A. Wylie, Fred S.
Markham, L. W. Turner, John R. Alford, H. A. Pace, F. L.
Sartain, A. R. Sharp, W. W. Wiss, R. A. Harman, Ben
Laird, John T. Crim, Joe Cross, A. S. Jurvis, Maxie Wil-
son, S. S. Cook, R. W. Fair, President, Fair & Thompson,
Inc., George I. McKee, J. A. Knowles, J. E. Bagwell, J. S.
Elder, W. D. Northcutt, Jr., J. K. Wadley, R. T. Forman,
L. S. Sartain, J. Malcom Crim, Roy H. Laird, R. L. Bau-
man, J. W. Barton, Vice-President, Longview Investment
Company; Clark Dickson, J. F. Stuckey, Frank Elder,
J. M. Dickson, C. G. Strong, N. B. Bean, Harold Vance,
Douglas Godfrey, E. G. Green, W. B. Smith, J. T. Jeter,
W. H. York, H. Hunter, J. C. Hunter, Carl B. Everett, John
Droppleman, Rade Kangerga, E. C. Laster, Walter R.
Smith, Mrs. Lon Emma Coolidge, J. A. Birdwell, L. A.
Grelling, Jr., O. M. Boren, L. W. Lowe, G. Clint Wood,
B. J. Peasley, W. E. Wylie, J. M. Shaw, H. M. Hale, E. W.
Reagan, M. F. Thompson, R. S. Shaw, J. H. Spivey, A. P.
Cary, J. E. Glover, W. C. Windsor, Bryan W. Payne, C. L.
[fol. 86] Thompson, W. P. Moore, E. Fred Herschbach,
Arcadia Refining Company; A. G. Morton, J. Solon King,
T. A. Johnston, E. S. Holt, M. Kangerga, M. W. McVey,
F. C. Condon, H. P. Leverette, H. A. Baker,

each of whom stated facts which agree in substance with
the statement by Paul Bramlette summarized above.

The Defendants introduced in evidence statements by
C. A. LoFTIs, Secretary of the Omega Oil Company; A. D.

BUSH, Secretary of the Miller-Lacy Oil Company and the
Nicholson-Terrell Oil Corporation, each of whom stated
that for a period of some seventeen months or more he has
been engaged in the operation of oil properties in the East
Texas Oil Field and has seen this field under the adminis-
tration of the Railroad Commission of Texas and has also
observed conditions in the field during the period when it
was under martial law; that during this time there was
utter disregard for the Proration Laws of the State by
many operators and producers; that he had been compelled
to stand helplessly by while oil from a common pool, part
of which was his, was produced by these violators without
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regard for any property rights that he had; that many
operators and producers who followed this custom of pro-
ducing oil in violation of proration laws reaped enormous
profits; that this disregard for law on the part of those
violating it caused him untold loss, as it took from him
[fol. 87] that part of the common pool to which, under the
law of possession, ownership and property, was his; and
that hundreds of thousands of barrels of excess oil entered
interstate commerce. He further stated that, being famil-
iar with the field, he knows there has been a great change
in conditions since July 15, 1933, the date the President
prohibited illegally produced oil from entering the stream
of interstate commerce; that the Regulations issued by the
Secretary of the Interior requiring producers and refiners
and others to submit reports has not been a burden or
worked a hardship upon any legitimate operator in the
field; and that the preparation of such reports requires a
very small amount of time.

The Defendants introduced in evidence statements by
HARRY TURNER, royalty owner; Edwin Lacy, royalty

owner; C. L. Taylor, Fee owner; J. K. Wadley, Lease
owner; R. F. Northcutt, royalty owner; Isadore Maritzke,
royalty owner; Tom Richardson, lease owner; M. M. Tur-
ner, royalty owner; James R. Curtis, lease owner; F. C.
Persons, royalty owner; G. C. Finch, Fee owner; George
[fol. 88] W. Rhodes, royalty owner; M. H. Bivins, Secre-
tary-Treasurer, Skipper-Bivins Oil Company,

who stated facts which in substance agree with the state-
ment of C. A. Loftis summarized above.

The Defendants introduced in evidence statements by
M. C. SELLS, J. H. Brogan, T. W. Lee, Barney Carter,

C. J. Thompson, W. P. Keeling, Bert Ashton, S. S. Laird,

each of whom stated that he is engaged in the operation of
oil properties in the East Texas Oil Field; that prior to
July 11th, the date of the President's Executive Order pro-
hibiting the shipment of illegally produced oil in interstate
commerce, hundreds of thousands of barrels of oil were
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taken from the common pool to the untold injury of thou-
sands of royalty owners in Texas and neighboring states;
and that he believes that the most satisfactory means of
enforcing the above mentioned Executive Order is to re-
quire monthly reports from producers, refiners, railroads
and pipe lines.

The Defendants introduced in evidence a statement by
J. D. WRATHER, who stated that he had been engaged in the
refining business in the East Texas Oil Field for many
months; that the reports required by the Regulations is-
sued by the Secretary of the Interior have not worked any
hardship upon him as a refiner, and have required very
little time for preparation; and that he believes the Regu-
[fol. 89] lations reasonable and the best and most satis-
factory way of enforcing Section 9(c) of the National In-
dustrial Recovery Act.

The Defendants introduced in evidence a statement by
H. M. PRIDDY, who stated that for the past two and one-half
years he has spent the greater part of his time in the East
Texas Oil Field with headquarters at Tyler, Texas; that
prior to July 15, 1933, the date the Department of the In-
terior issued regulations under the National Industrial Re-
covery Act, very bad conditions existed in the field; that
a great deal of excess oil was being produced, much of it
going out of the field without any record being made which
would protect the royalty owners; that oil thieves and "hot
oil artists" did about as they pleased; that the Proration
Laws of the State were disregarded and openly violated
and he believes over 250,000 barrels of excess oil daily en-
tered interstate commerce; that since the Department of
the interior sent its men into the field, this condition has
been largely eliminated and, comparatively, a small amount
of excess oil is now escaping; and that all of that of which
he has any knowledge is being moved under so called
tenders or by those who claim they are cleaning the tanks
or treating bad oil. He further stated that he has heard
of now law-abiding, reputable producer objecting to filling

5-135
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out the form required by the Department of the Interior
and does not believe that these forms or Regulations work
any hardship on any law-abiding citizens.

The Defendants introduced in evidence a statement by
Gus F. TAYLOR, who stated that he is President of the Citi-
zens National Bank of Tyler, Texas, and has been for many
[fol. 90] years closely associated with the developments
that have taken place in East Texas; that in the early
months of 1933 hundreds of thousands of barrels of delin-
quently produced oil, oil produced in utter disregard for
state regulation, were run from the field; that since July
15th, this condition has been remedied so that the amount
of excess oil now leaving the field is, in fact, negligible; that
in his opinion the Regulations issued July 15th and 25th,
1933, are the best and most satisfactory means of enforcing
Section 9(c) of the National Industrial Recovery Act and
that he believes that Federal regulation has placed the oil
industry on a stable foundation to the benefit of millions
of people.

The Defendants introduced in evidence statements by
M. C. PARRISH, JR., J. G. Floyd, J. N. Inglish, H. E.

Tyson, R. L. Knight, and Joseph L. Quinn,

each of whom, with the exception of Joseph L. Quinn,
stated that he is an Oil Enforcement Agent of the Division
of Investigations, Department of the Interior; that prior
to entering the employ of said Department of the Interior,
he had been employed for a considerable period of time by
the Railroad Commission of Texas in connection with en-
forcement of the proration orders of said Railroad Com-
mission; (Joseph L. Quinn stated that he is an Oil Enforce-
ment Agent of the said Department of the Interior and for
the past 13 years prior to entering said service he had been
employed by large independent oil companies and is famil-
iar with the conditions confronting the producers, refiners
and marketers in the East Texas Field); that there are
[fol. 91] some 11,200 producing oil wells in the East Texas
Field and that it would be almost a physical impossibility
to check actual production at the well; that such check
would necessitate a force of some 25,000 men; that because
of the vast system of pipe lines and interconnected and
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interwoven gathering systems in the East Texas Field and
the close proximity of producing wells to refineries, it is
impossible to check wells to determine to which refinery the
produced oil is delivered; that it is impossible by looking
at a barrel of oil or its refined products to determine
whether it was illegally produced; that it is extremely diffi-
cult to check all production over a 24 hour period, and this
difficulty is greater in East Texas where refineries own pro-
duction or are hooked up directly to producing wells; that
vast pipe line systems, both gathering and trunk lines, to-
gether with other methods of transportation, are so numer-
ous and intricate that it is extremely difficult to trace the
source of oil or determine whether the movement is inter-
state or intrastate; that a simple, reasonable, and effective
way to check production and trace the movement of oil and
its products is to ascertain the amounts received or pur-
chased by refineries, the name of the sellers or persons
delivering and the subsequent disposition of oil or its prod-
ucts; that forms have been provided for this purpose which
can readily be sent in and the work causes no inconvenience
or burden; and that many refineries gladly give the in-
formation desired.

In addition to the above facts, M. C. Parrish, Jr., also
stated that hundreds of thousands of barrels of illegally
produced oil left the East Texas Field and entered inter-
state commerce; and that in his opinion the smaller re-
fineries situated in the East Texas Field are the main out-
[fol. 92] let for this illegally produced oil. He further
stated that he has made investigations of the following
named plaintiffs herein in connection with their refining
and shipments of crude oil and the products thereof in com-
merce and has compiled the following data which he be-
lieves to be true and correct:

Panama Refinery, Kilgore, Texas

July, 1933.
Fuel Oil .................................... 23
Gasoline .................................... 15
Gas Oil .................................. ... 6
Topped Crude ............................. 10
Distillate ............... ................... 7

61 Cars.
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August, 1933.
Gasoline .................................... 11
Gas Oil ..................................... 12
Top Crude .................................. 6
Fuel Oil .................................... 13
Distillate ................................... 8
Kerosene ................................... 1

51 Cars.

The Panama Refinery loaded their refined products on the
Texas Unity Rack and that the A & P Rack is owned by
Anding and Potter, the owners and operators of the Pan-
ama Refinery. Attention is called to that part of this re-
port covering shipments of crude oil made by various and
sundry shippers from the A & P Rack during the months
of July and August, 1933. Inquiries have been as to the
identity of the shippers of this crude and they are not
known in Kilgore, Texas.
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