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F. Supp. 136. The opinion of the Circuit Court
of Appeals (R. 1648) and the concurring opinion
by Circuit Judge Learned Hand (R. 1660), in
which Circuit Judge Chase joined, have not yet

been reported.
JURISDICTION

The judgment of the Circuit Court of Appeals
was entered April 4, 1935. (R. 1664.) Petition
for writ of certiorari in No. 854 was filed on April
8, 1935, and in No. 864 on April 11, 1935. Both
petitions were granted April 15, 1935,

Jurisdiction of this Court rests on Section 240
(a) of the Judicial Code as amended by the Act of
February 13, 1925.

QUESTIONS PRESENTED

1. Whether the following provisions contained
in the Code of Fair Competition for the Live Poul-
try Industry of the Metropolitan Area in and about
the City of New York, approved by the President
under the National Industrial Recovery Act, are,
as applied to operators of wholesale slaughter-
houses, within the power of Congress under the
Commerce Clause of the Constitution: (1) prohibi-
tion of sale of poultry unfit for human consump-
tion; (2) prohibition of sale of uninspected poul-
try; (3) requirement of ‘‘straight killing,” 1. e,
that poultry be sold only on the basis of the run of
the coop or on the basis of official grade; (4) re-
quirement of a weekly report showing the range of
daily prices and the volume of sales during the
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week ; (5) requirement of a minimum wage of fifty
cents per hour and a maximum of forty-eight
hours of labor per week for any slaughterhouse
employee; (6) prohibition of sales to unlicensed
dealers.

2. Whether the Act, or the provisions enumer-
ated above, constitute a deprivation of liberty or
property without due process of law in contraven-
tion of the Fifth Amendment to the Constitution.

3. Whether the National Industrial Recovery
Act, in authorizing the President to approve
codes of fair competition, is an unconstitutional
delegation of power by Congress.

4. Whether, if the question is properly raised,
Section 3(f) of the Recovery Act is invalid because
of indefiniteness ; and whether the trial court com-
mitted reversible error: (1) In overruling a de-
murrer alleging that the indictment was too gen-
eral, vague, indefinite and uncertain; (2) in deny-
ing a bill of particulars; (3) in holding that there
was sufficient evidence to warrant conviction, in-
cluding particularly conviction on a count charging
a conspiracy to violate the National Industrial
Recovery Act and the Code; (4) in excluding cer-
tain evidence; (5) in reading the indictment to the
jury; (6) in charging the jury as to the meaning
of effect upon interstate commerce; (7) in accept-
ing the verdict on the eonspiracy count as a unani-
mous verdict; (8) in the imposition of fines upon
the defendants.
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STATUTE AND CODE PROVISIONS INVOLVED

The pertinent provisions of the Act of June 16,
1933, ¢. 90, 48 Stat. 195 (U. 8. Code Sup. VII, Title
15, Secs. 701 et seq.), known as the National Indus-
trial Recovery Act, are set forth in the Appendix,
pp. 1-12.

Background and Legislative Htstory.—This
Court has had frequent occasion to notice the crisis
which confronted the nation in the spring of 1933
(Appalachian Coals, Inc. v. United Stotes, 288
U. 8. 344; Home Building & Loan Ass’n. v. Blais-
dell, 290 U. S. 398) and which moved the Con-
gress to adopt the National Industrial Recovery
Act. References to the nature and extent of the
economic crisis are to be found at pages 87-91 of
the brief. Similarly, pertinent portions of the
legislative history are referred to in the Argument.

Pertinient provisions of the Recovery Act.—The
Recovery Act, approved June 16, 1933 (c. 90, 48
Stat. 195), is entitled ‘“ AN ACT To encourage na-
tional industrial recovery, to foster fair competi-
tion, and to provide for the construction of certain
useful public works, and for other purposes.”
Title I is entitled ‘“Industrial Recovery’’ and Title
IT (not material here) is entitled ‘‘Public Works
and Construction Projects.”” Section 1 of the Act
states:

A national emergency productive of wide-
spread unemployment and disorganization
of industry, which burdens interstate and
foreign commerce, affects the public welfare,
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and undermines the standards of living of
the American people, is hereby declared to
exist.

This section then states the policy of Congress in
enacting this Act to be as follows:

It is hereby declared to be the policy of Con-
gress to remove obstructions to the free flow
of interstate and foreign commerce which
tend to diminish the amount thereof; and to
provide for the general welfare by promot-
ing the organization of industry for the pur-
pose of cooperative action among trade
groups, to induce and maintain united ac-
tion of labor and management under ade-
quate governmental sanctions and super-
vision, to eliminate unfair competitive prac-
tices, to promote the fullest possible utiliza-
tion of the present productive capacity of
industries, to avoid undue restriction of pro-
duction (except as may be temporarily re-
quired), to increase the consumption of in-
dustrial and agricultural products by in-
creasing purchasing power, to reduce and
relieve unemployment, to improve standards
of labor, and otherwise to rehabilitate indus-
try and to conserve natural resources.

Sections 2 (a), (b), and (e), entitled ‘‘ Adminis-
trative Agencies”’, authorize the President to es-
tablish such agencies and to appoint such officers
and employees as he may find necessary to effec-
tuate the policy of Title I, to delegate any of his
functions and powers under that title to such offi-
cers, agents, and employees as he may designate or
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appoint, and to establish an industrial planning and
research agency to aid in carrying out his functions
under that title; and provides that Title I shall
cease to be in effect, and any agencies established
thereunder shall cease to exist, at the expiration of
two years after the date of the enactment of the
Act, or sooner if the President shall by proclama-
tion, or the Congress shall by joint resolution, de-
clare that the emergency recognized by Section 1
has ended.

Section 3 is entitled ‘“Codes of Fair Competi-
tion.”” Section 3 (a), pursuant to which the Live
Poultry Code was approved by the President, reads
as follows:

Upon the application to the President by
one or more trade or industrial associations
or groups, the President may approve a
code or codes of fair competition for the
trade or industry or subdivision thereof,
represented by the applicant or applicants,
if the President finds (1) that such associa-
tions or groups impose no inequitable re-
strictions on admission to membership
therein and are truly representative of such
trades or industries or subdivisions thereof,
and (2) that sueh code or codes are not de-
signed to promote monopolies or to elimi-
nate or oppress small enterprises and will
not operate to discriminate against them,
and will tend to effectuate the policy of this
title: Provided, That such code or codes
shall not permit monopolies or monopolistie
practices: Provided further, That where
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such code or codes affect the services and
welfare of persons engaged in other steps of
the economie process, nothing in this section
shall deprive such persons of the right to be
heard prior to approval by the Presi-
dent of such code or codes. The President
may, as a condition of his approval of any
such code, impose such conditions (includ-
ing requirements for the making of reports
and the keeping of accounts) for the protec-
tion of consumers, competitors, employees,
and others, and in furtherance of the public
interest, and may provide such exceptions
to and exemptions from the provisions of
such code, as the President in his discretion
deems necessary to effectuate the policy
herein declared.

Section 3 (b) declares that the provisions of a
code approved by the President shall be the stand-
ards of fair competition for the trade or industry
in question, and provides that any violation of such
standards ‘“‘in any transaction in or affecting inter-
state commerce’’ shall be deemed an unfair method
of competition in commerce, within the meaning of
the Federal Trade Commission Act.

Section 3 (¢) vests the several District Courts of
the United States with jurisdiction in equity to
restrain violations of any code approved under
Title I.

Section 3 (f) provides as follows:

‘When a code of fair competition has been

approved or prescribed by the President un-

der this title, any violation of any provision
130948—36——2
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thereof in any transaction in or affecting
interstate or foreign commerce shall be a
misdemeanor and upon convietion thereof
an offender shall be fined not more than $500
for each offense, and each day such violation
continues shall be deemed a separate offense.

Section 7 (a) provides that:

Every code of fair competition, agree-
ment, and license approved, prescribed, or
issued under this title shall contain the fol-
lowing conditions: (1) That employees shall
have the right to organize and bargain col-
lectively through representatives of their
own choosing, and shall be free from. the in-
terference, restraint, or coercion of em-
ployers of labor, or their agents, in the des-
ignation of such representatives or in self-
organization or in other concerted activities
for the purpose of collective bargaining or
other mutual aid or protection; (2) that no
employee and no one seeking employment
shall be required as a condition of employ-
ment to join any company union or to re-
frain from joining, organizing, or assisting
a labor organization of his own choosing;
and (3) that employers shall comply with
the maximum hours of labor, minimum rates
of pay, and other conditions of employment,
approved or prescribed by the President.

The adoption of the Live Poultry Code—An ap-
plication for a code for the live poultry industry
in and about New York City was made by a number
of trade associations representing ‘‘about 90% of
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the live poultry industry by members and by vol-
ume of business’’ (R. 6-7, 10, 1586). On January
6, 1934, the Secretary of Agriculture® issued a
notice of a hearing to be held on January 17, 1934
for the purpose of considering the proposed code.
The notice of hearing stated that all interested
parties would have an opportunity to be heard
(Ex. 19, R. 1580; Appendix, pp. 60-61). Copies
of the notice were mailed to members of the in-
dustry, including petitioners. (Ex. 20, R. 1580).
Hearings were held on January 17 and 18, before
representatives of both the Department of Agri-
culture and the Administrator for Industrial Re-
covery, the latter participating, however, only
with respect to the proposed labor provisions.
(See Department of Agriculture, Agricultural
Adjustment Administration, Transcripts of Hear-
ings on Proposed Code for Live Poultry Industry.)
The witnesses at the hearings included representa-
tives of the associations submitting the code, and
of retail associations, labor unions and farmers’
associations, as well as individual members of the
industry.” During the hearings ® the provisions of

*The Secretary of Agriculture had general jurisdiction
of certain codes including that for the live poultry industry,
the Administrator for Industrial Recovery being vested as
to such codes with jurisdiction only over labor provisions.
See note 7, infra, p. 12.

2 A list of the witnesses with their affiliations, taken from
the transcripts of the hearings, is printed in the Appendix,
pp. 72-75.

8 Copies of the transcripts of hearings were obtainable
from the reporter upon payment of his charges. They are
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the proposed code were taken up one by one for
criticism and suggestion.

Upon the completion of the hearings the code
was examined in the Department of Agriculture
and the National Recovery Administration, and
reports * were submitted to the Secretary of Agri-
culture and the Administrator for Industrial Re-
covery. On the basis of the hearings and the re-
ports, the code was redrafted, but substantial
changes were made only In the labor and admin-
istrative provisions. The trade associations which
had submitted the original code filed assents to the
new labor and administrative provisions. (See
National Recovery Administration Record for the
Code of Fair Competition for the Live Poultry
Industry of the Metropolitan Area in and about
the City of New York, Vol. I1.)

On April 10, 1934, the Secretary of Agricul-
ture and on April 9, 1934, the Administrator
for Industrial Recovery transmitted the code
to the President, accompanied by their reports®

open to public inspection at the Department of Agriculture
and the National Recovery Administration.

¢ The reports to the Secretary are recorded in the files of
the Department of Agriculture; those to the Administrator
are contained in Vol. II of the National Recovery Admin-
istration Record for the Code of Fair Competition for the
Live Poultry Industry of the Metropolitan Area in and
about the City of New York.

$ The report of the Administrator for Industrial Recovery
dealt only with wages, hours of labor and other labor pro-
visions of the Code (R. 9-15, Appendix, pp. 28-33).
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recommending its approval and finding that
it complied with all requirements of the Act
(R. 5-15, Appendix, pp. 25-33). A stenographic
report of all evidence introduced at the hearings
was also transmitted to the President (R. 6, Ap-
pendix, p. 25). The report of the Secretary of
Agriculture found specifically, inter alia, that the
associations submitting the code were truly repre-
sentative of the industry and that they imposed no
inequitable restrictions on admission to member-
ship, that the code was not designed to eliminate
or oppress small enterprises or to promote monopo-
lies, that it would tend to effectuate the policy de-
clared in Section 1 of the Act, that the provisions
of the code establishing standards of fair competi-
tion were regulations of transactions in or affect-
ing the current of interstate and foreign commerce
and were reasonable, and that due notice and op-
portunity for hearing had been afforded interested
parties (R. 6-9, Appendix, pp. 26-28).

On April 13, 1934, the President, by Executive
Order, approved the code,” having first made the
findings required by the statute. (R. 3-5, Ap-

¢ The code was immediately printed by the Government
Printing Office. Copies could be obtained upon request
from the National Recovery Administration and the Depart-
ment of Agriculture. A copy could also be obtained from
the Superintendent of Public Documents, upon payment of
a nominal fee.

On May 15, 1934, a meeting of the live-poultry industry
was held in New York City at which the code was explained
and the announcement made that its administration and
enforcement would begin immediately (R. 492-493). Three
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pendix, pp. 23-24.) These findings are set forth
and discussed later, infra, pp. 138-140.

The Liwve Poultry Code: The provisions of the
Code of Fair Competition for the Live Poultry In-
dustry of the Metropolitan Area In and About the
City of New York (hereinafter referred to as the
Code), as well as the President’s executive order
approving the Code and the reports to the Presi-
dent on the Code by the Secretary of Agriculture
and by the Administrator for Industrial Recovery,’
are set forth in full in the first count of the indict-
ment (R. 3-43), were introduced in evidence
(R. 540; Ex. 26, R. 1586) and are reprinted in the
Appendix at pages 23-59. The following are the
Code provisions directly involved:

ARTICLE III—HOTURS

SectioN 1. No employee shall be permitted
to work in excess of forty (40) hours in any

of the petitioners were present at the meeting (R. 637-638).
One of them had acted as secretary of a marketmen’s meet-
ing previously held to elect representatives to the Industry
Advisory Board of the Code. (R. 539.)

" By virtue of prior Executive orders delegating authority
to the Secretary of Agriculture and to the Administrator
for Industrial Recovery, the former official was vested with
general jurisdiction over certain codes, including that for
the poultry industry, and the latter had jurisdiction over the
labor provisions of these codes. (Executive Orders Nos.
6173, 6182, 6205-A, 6207, 6345, 6551, dated, respectively,
June 16, 1933, June 26, 1933, July 15, 1983, July 21, 1933,
October 20, 1933, January 8, 1934. See Appendix, pp. 13-
22.) The hearings on codes where there is such two-fold
jurisdiction are held before representatives of these two
officials.
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one week, except as herein otherwise pro-
vided. * * *
* * * * *
(b) Slaughterhouse employees provided
that they shall not work more than forty-
eight (48) hours in any one week.

ARTICLE IV.—WAGES

SEcTION 1. No employee shall be paid in
any pay period less than at the rate of fifty
(50) cents per hour * * *

ARTICLE VIIL,—TRADE PRACTICE PROVISIONS

The following practices shall be deemed
to be and shall constitute unfair methods of
competition on the part of members of the
industry and are hereby prohibited.

* * * * *

SEc. 2. Inedible products.—Knowingly to
purchase or sell for human consumption
culls or other produce that is unfit for that
purpose.

* * * * *

SEc. 14. Stratght killing.—The use, in the
wholesale slaughtering of poultry, of any
method of slaughtering other than ‘‘straight
killing”’ or killing on the basis of official
grade. Purchasers may, however, make se-
lection of a half coop, coop, or coops, but
shall not have the right to make any selection
of partieular birds.®

sArticle IT of the Code contains the following definitions:
“Sec. 15. The term straight killing > means the practice
of requiring persons purchasing poultry for resale to accept
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Skc. 15, Illegal sales.—The sale or resale
of produce to any person not legally entitled
to conduct a business of handling the prod-
uce of the industry (where a license or per-
mit is required).

* * * * *

SEec. 22. Inspection of poultry.—The sale
of live poultry which has not been inspected
and approved in accordance with the rules,
regulations, and/or ordinances of the par-
ticular area.

ARTICLE VIII.—GENERAL

* * * * *

Skc. 3. Listing sales prices.—Every mem-
ber of the industry shall submit a weekly re-
port to the code supervisor. Such report
shall show the range of daily prices and
volume of sales for each kind, grade, or
quality of produce sold by the member of the
industry during the reported week.

STATEMENT

Petitioners in No. 854 were convicted in the
United States District Court for the Eastern Dis-
trict of New York on 19 counts of an indictment

the run of any half coop, coop, or coops, as purchased by
slaughterhouse operators, except for culls.

“Sxrc. 16. The term ‘ culls’ means poultry which is unfit
for human consumption as defined in the instructions of the
Chief of the Bureau of Agricultural Economics governing
the inspection of live poultry at New York.”
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containing 60 counts.’ Ome count charged a con-
spiracy to commit offenses against the United
States by violating the National Industrial Re-
covery Act (hereinafter referred to as the Recovery
Act) and the Code, and the other 18 counts charged
violation of various substantive provisions of the
Code. Upon appeal to the Circuit Court of Ap-
peals, that court reversed the judgment of the Dis-
trict Court on Count 46, charging a violation of the
minimum wage provisions of the Code, and on
Count 55, charging a violation of its provisions
regulating maximum hours of labor, and otherwise
affirmed the judgment of the Distriet Court.

This Court granted certiorari in No. 854 to re-
view the judgment of the Circuit Court of Appeals
in so far as it affirmed the conviction on 17 counts
and granted certiorari in No. 864 to review that
court’s reversal of judgment on Counts 46 and 55.
Two of the six petitioners in No. 854, namely,
Schechter Live Poultry Market and Joseph Schech-
ter, were not named as defendants in Counts 46 and
55 and are therefore not respondents in No. 864.
For convenience we shall refer to the appellants
in the court below as petitioners and to the United
States as the respondent.

The Code was approved by the President, pur-
suant to authority vested in him by Section 3 (a)

®Of the remaining 41 counts, 19 were dismissed on de-
murrer (R. 130-131), 8 were dismissed on petitioners’ mo-
tion at the close of the evidence (R. 1480), and the jury
rendered a verdict of acquittal on 14 counts (R. 1547-1549).



16

of the Recovery Act, on April 13, 1934. Tt ap-
plies to all persons engaged in the business of sell-
ing, purchasing for resale, transporting or slaugh-
tering live poultry, from the time such poultry
comes into the New York metropolitan area to the
time it is first sold in slaughtered form.* (R.
15-16.) The Code contains a preliminary state-
ment of purpose and definition of terms (Articles I
and IT); fixes maximum hours of labor and mini-
mum wages of employees (Articles IIT and IV);

prohibits child labor and provides the guarantees
for freedom in collective bargaining required by
Section 7 (a) of the Recovery Act (Article V) ; sets
forth the machinery for administering its provi-
sions ** (Article VI) ; prohibits specified trade prae-
tices (Article VII); and contains certain general

0 The metropolitan area, as defined in the Code, consists
of New York City, four contiguous counties in New York
State, two counties in New Jersey, and one in Connecticut.
(R. 19.)

11 The Code’s provisions are administered by a code super-
visor appointed by the Secretary of Agriculture and the
Administrator for Industrial Recovery, with the approval
of an industry advisory committee of 15 members represent-
ing equitably the different branches of the industry. (R.11,
25-29.) The Secretary and the Administrator may remove
the code supervisor at any time and they may disapprove
any of his acts. (R. 25,26.) The industry was unanimous
in demanding that administration be concentrated in a
single individual. (R. 11.)

Each member of the industry is required to pay his pro
rata share of the expenses of administration, which expenses
are subject to the approval of the industry advisory com-
mittee. (R. 33-34.)
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provisions relating to the requirement of reports,
modification of the Code, and prohibition of mo-
nopolies or monopolistic practices (Article VIII).

Petitioners A. L. A. Schechter Poultry Corpora-
tion and Schechter Live Poultry Market, Inc., are
corporations operating wholesale poultry slaugh-
terhouse markets at 858 East 52d Street, Brooklyn,
and 991 Rockaway Avenue, Brooklyn, respectively.
(R. 1389, 1439, 1620.) Petitioner Joseph Schech-
ter operated the Schechter Live Poultry Market,
Ine. (R. 1439), and also participated in, and in
fact dominated, the management of the A. L. A.
Schechter Poultry Corporation. (R. 526-527, 530~
531, 1434-1435.) The latter corporation, which
was operated by Joseph Schechter’s three younger
brothers, petitioners Martin, Alex and Aaron
Schechter (R. 1351, 1389), is the largest wholesale
slaughterhouse in Brooklyn. (R. 626.)

Petitioners ordinarily purchase their live poul-
try from commission men at the West Washington
Market in New York City or at the railroad ter-
minals serving the city (R. 1413), but occasionally
they purchase from commission men in Philadel-
phia (R. 985-987). After the poultry is trucked
to their slaughterhouse markets it is sold, usually
within 24 hours, to retail poultry dealers and
butchers. (R. 254, 271, 1355-1357.) Poultry so
purchased is immediately slaughtered, prior to de-
livery, by shochtim (singular, shochet) employed
by petitioners. (R. 744,1277, 1292.)
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Petitioners were convicted of violating the fol-
lowing trade praectice provisions of Article VII:
Section 2, prohibiting the sale, knowingly, of poul-
try unfit for human consumption (Count 2, R. 62-
65) ; Section 22, prohibiting sale of live poultry
which has not been inspected in accordance with the
regulations and ordinances of New York City
(Counts 4 and 5, R. 66-69) ; Section 14, prohibiting
use of any method of slaughtering other than
“straight killing””** (Counts 24 to 33, inclusive,
R. 71-82) ; Section 15, prohibiting the sale of poul-
try to a person not licensed, as required by New
York City rules, regulations, and ordinances, to
conduct the poultry business (Count 60, R. 117-
118).

The other Code provisions which petitioners were
convicted of violating are Section 3 of Article VIII,
which requires weekly reports showing the range of
daily prices and volume of sales (Counts 38 and 39,
R. 90-94) ; Section 1 of Article IV, which prohibits
paying any employee less than 50 cents per hour
(Count 46, R. 101-102) ; and Section 1 of Article
IITI, which prohibits permitting a slaughterhouse
employee to work more than 48 hours in a week
(Count 55, R. 111-112). In addition, petitioners
were found guilty of conspiring to violate the Re-
covery Act and the Code. (Count 1, R. 2-62.)

The Cireuit Court of Appeals held that the power
given the President to approve codes of fair com-

22 The “ straight killing ” requirement of the Code is really
a requirement of straight selling. (Supra, pp. 13-14.)
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petition, subject to the restrictions and limitations
imposed by the Act and within the policies which it
establishes, is a constitutional delegation of legisla-
tive power. (R. 1652-1659.) The court’s opinion
also sets forth the facts deemed relevant to the
question whether the Code provisions at issue are
within the commerce power of Congress. The fol-
lowing are among the more important facts stated :

The dominant position of the New York market
makes it ‘‘the medium by which prices for poultry
throughout the country are measured.” (R.1649.)
The farmer’s price reflects the current New York
price, and demoralization of the price structure
there brings about a like situation in other markets
and reduces the price received by the interstate
shipper and by the farmer. (R.1649-1650.) Dis-
eased poultry is shipped almost exclusively to New
York. (R. 1650.) Tt is sold through misrepre-
sentation as to its condition and, as a result, con-
sumers become distrustful of freshly slaughtered
poultry, and its sale at low prices in competition
with good poultry reduces the latter’s price.
(Ibid.) Selling uninspected poultry induces fraud-
ulent practices, such as overfeeding, in the course
of interstate shipment. (Ibid.) Selective killing,
rather than straight killing, results in price-cutting,
with consequent lower prices for interstate ship-
pers and farmers. (Ibid.) The price to the con-
sumer is determined not only by the cost of the
poultry to slaughterhouses, but also by the wages
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paid to their employees. (Ibid.) The opinion of
Judge Manton also states (R. 1651):
The appellee argues that the payment of
lower wages permits the employer to sell at
a lower price than if he paid higher wages.
Competition is thus affected. Lower wages
resulted in price cutting which in turn af-
fects interstate commerce. It was also es-
tablished that sales by wholesale market-
men to unlicensed operators, not subject to
Health Department supervision, were a fur-
ther cause of the industry’s unfair prae-
tices.

The court concluded that the various Code pro-
visions before it, other than those preseribing a
minimum wage and maximum hours of work, were
within the commerce power of Congress. (R.
1651-1652.) It stated that the majority were of
the opinion that the latter type of regulation could
not be sustained under this power because slaugh-
terhouse employees were not directly engaged in
interstate commerce and because the terms of their
employment did not affect interstate commerce
within the meaning of the commerce clause. (R.
1660.)

All other errors assigned by petitioners, appel-
lants below, were found to be without merit. (R.
1659-1660.)

The concurring opinion concedes that ‘‘hours
and wages will in faet influence the import of the
fowls into the state” (R. 1662), but the limits of
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Congressional power over this field of activity were
said to depend upon the ‘‘size’”” of the effect on
interstate commerce (R. 1661). The view was ex-
pressed that the ratio decidends of Stafford v. Wal-
lace, 258 U. S. 495, and Board of Trade v. Olsen,
262 U. S. 1, is not ‘‘susceptible of statement in
general principles.” (R. 1662.) Treating the
question, accordingly, as one of degree, control by
Congress of the labor performed in converting live
fowl into dressed poultry, following importation of
the live birds, was regarded as analogous to an ex-
ercise by it of control over ‘‘the rent of the build-
ings where the fowls are stored, the cost of the
feed they eat while here, and of the knives and ap-
paratus by which they are killed and dressed.” (R.
1663.) Such labor was held to be ‘‘part of the
general domestic activities of the state’”’ immune
from Congressional regulation. (Ibid.)

SPECIFICATION OF ERRORS TO BE URGED IN NO. 864

The Circuit Court of Appeals erred:

1. In holding that the Code provisions for a
minimum wage of fifty cents per hour and for a
maximum work week of forty-eight hours for
slaughterhouse employees exceed the power of Con-
gress under the commerce clause of the Constitu-
tion.

2. In reversing that part of the judgment of
the District Court relating to counts 46 and 55 of
the indictment.
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SUMMARY OF ARGUMENT
I

The New York market dominates the live poultry
industry. The New York price determines the
prices in other markets as well as the prices at
which poultry is sold by shippers and by farmers.

Bach of the practices which the Code regulates,
and which are here in question, affects substantially
the price, the quality and the volume of live poul-
try shipped into the New York market. The sale
of unfit poultry in competition with wholesome
grades brings down the price structure for all
grades, the effect being disproportionate to the rela-
tive amount of unfit poultry sold. A principal rea-
son for the magnified effect of the sale of unfit poul-
try is the resulting distrust on the part of consum-
ers, who are generally unable to distinguish good
from unfit poultry before it is dressed. It is esti-
mated that if unfit poultry could be excluded from
the market by effectively prohibiting its sale in
New York, there would be an increase of about 20
percent in the consumption and shipment of live
poultry.

Failure to inspect, and sales to unlicensed deal-
ers, produce the same consequences as does sale of
unfit poultry, since these practices facilitate such
sale. Selective killing, i. e. selling, likewise demor-
alizes the price structure by depressing the price for
good poultry rejected from coops by the earliest
purchasers at the slaughterhouse. The practice of



23

selective killing or selling has also tended to prevent
the development of grading before shipment on the
basis of quality, and so has prevented an accurate
price basis for poultry as sold by farmers or other
shippers.

The payment of unduly low wages, and the ex-
action of a long working week, contribute in the
same way to the adverse effects on the price struc-
ture, and the quality and volume of live poultry
shipped into New York. Because of the unusually
sharp competition in this industry, and the close
margin on which slaughterhouse operators work,
any saving in wage costs is translated into a re-
duction in price. The effect is to lower the price,
to induce the sale of unfit and inferior grades of
poultry by competitors, and so to cause a diversion
of trade and shipments from live to dressed poul-
try, and to induece a progressive break-down of the
live poultry market.

The court below apparently proceeded on an
a priori and erroneous distinction between the
labor and other practices prohibited, with respect
to their effect on interstate commerce. Although
the question was treated as one of degree, the ma-
jority of the court did not suggest that there was
no evidence to support the finding of the jury that
violation of the labor provisions produced the
same consequences as violation of the other pro-
visions in question.

Under the decisions of this Court, the Code pro-

visions which the petitioners violated are within
130948-—35——3
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the commerce power of the Congress. Local 167 v.
United States, 291 U. S. 293, indicates that under
the facts of this industry the practices of the whole-
sale slaughterhouses are so closely related to the
preceding interstate movement that, from the
standpoint of Federal regulation, whether under
the Sherman Act or otherwise, it makes no differ-
ence what parts of their business are ‘‘in’’ inter-
state commerce, and what parts, if any, are on the
fringe of such commerce but necessary to its proper
functioning. Irrespective of the extent to which
the slaughterhouse operators are engaged “‘in”’
interstate commerce, their practices are subject to
Federal regulation. The effect of those practices
on the national price and on the interstate move-
ment of poultry is no less than the effect of the local
activities in a dominant market regulated under
the Grain Futures Act, or the Packers and Stock-
yards Act, or the Sherman Act. Board of Trade
v. Olsen, 262 U. S. 1; Stafford v. Wallace, 258 U. S.
495 ; Unsted States v. Patten, 226 U. S. 525. More-
over, the effect of the practices on the quality of the
goods shipped and on the trustworthiness of goods
in interstate commerce affords an additional basis
for Federal regulation. Thornton v.Umted States,
271 U. S. 414; United States v. Ferger, 250 U. 8.
199.

The provisions of the Code are supported also
on an independent ground: they are in one aspect
part of a comprehensive effort by Congress to
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edy the breakdown of interstate commerce which
culminated in 1933. In this view practices which
contribute to a sharp decline in wages, prices and
employment contribute to a frustration of com-
merce among the States and are subject to Federal
regulation in the interest of protecting and promot-
ing that commerce. An additional basis on which
the wage and hour provisions rest is that they are
reasonable means for the prevention of labor dis-
putes arising out of those subjects, and so are
adapted to protecting interstate commerce from
the burdens caused by labor disturbances.

I

The Recovery Act and the provisions of the Code
fully satisfy the requirements of the due process
clause of the Fifth Amendment. No effort was
made by the petitioners to satisfy the burden of
demonstrating that the Recovery Act is arbitrary,
capricious, or unreasonable in its provisions. The
provisions of the Code are shown to bear a substan-
tial relation to the regulation of interstate com-
merce. Moreover, the restrictions imposed by the
Code embody the judgment of a substantial portion
of the industry as to what is both necessary and
reasonable. The prohibitions against dealing
knowingly in poultry unfit for human consump-
tion, against the sale of uninspected poultry, and
against the sale of poultry to unlicensed dealers,
are manifestly not violative of due process under
the decisions of this Court. E. g., North American
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Storage Company v. Chicago, 211 U. S. 306; Thorn-
ton v. United States, 271 U. S, 414. The require-
ment of ‘‘straight killing’’ obviously imposes no
burden on the slaughterhouse operator, but instead
simplifies his business because it enables him to sell
coops or half coops as they have been purchased by
him. This provision tends to eliminate the evils
resulting from the practice of selective killing and
to bring about careful grading according to size
and quality before shipment. The requirement of
weekly reports showing the range of daily prices
and volume of sales is a reasonable method of
obtaining information essential to the proper ad-
ministration and enforcement of the Code. Simi-
lar requirements have frequently been sustained by
this Court.

No effort has been made to attack the particular
minimum wage and maximum hours schedules es-
tablished by the Code as arbitrary, capricious, un-
reasonable or unfair. The objection would seem
to be based upon a general argument that the estab-
lishment of a minimum wage or maximum hours of
labor is per se violative of due process.

The argument rests chiefly upon the case of
AdFkins v. Children’s Hospital, 261 U. S. 525. That
case, however, is clearly distinguishable. (1) The
Court there found that no reasonable relationship
existed between the fixing of minimum wages and
the protection of the health and morals of women—
a deficiency which has obviously no bearing here.
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(2) The present provisions cannot be said to con-
sider only the necessities of the employee, as was
held in the Adkins case, for here the Act and the
Code take into account the interests of employer as
well as employee. (3) Finally, in that case the
Court was not dealing with an emergency, as was
expressly recognized in the opinion.

The procedure followed in the adoption of the
Live Poultry Code fully satisfies the requirements
of the Act and of due process of law.

I11

In Panama Refining Co. v. Ryan, 293 U. S. 388,
this Court did not pass upon the validity of Section
3(a) of the Recovery Act, but indicated that it pre-
sented a different problem of delegation from that
raised by Section 9(c¢).

Section 3(a) of the Recovery Act authorizes the
President to approve codes of ‘‘fair competition’’
after making certain prescribed findings. The
words ‘‘fair competition’’ set the primary standard
for presidential action. Fair competition—or the
antithetical expression ‘‘unfair methods of compe-
tition”—has been used in the Federal Trade Com-
mission Act and in the Tariff Act of 1922 as a basis
for administrative and judicial action. Federal
Trade Commussion v. Keppel & Bro., 291 U. S. 304;
Frischer & Co. v. Elting, 60 F. (2d) 711, certiorari
denied 287 U. S. 649. Under the Recovery Act the
President is to be guided in approving rules of fair
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eompetition by the codes submitted by representa-
tive groups in the industries affected. There is
authority for such a resort to business experience
and judgment. Fair competition is given further
meaning and substance by the requirement in See-
tion 3(a) that the codes will tend to effectuate the
policy set forth in Section 1 of the Act.

In many cases this Court has upheld standards
no more specific than ‘‘fair competition”, when
given content and meaning by other sections or by
the general purpose of the statute in which they
were used, e. g., New Y ork Central Securities Corp.
v. United States, 287 U. 8. 12 (publie interest).

The precise degree of detail with which policies
and standards must be defined varies with the sub-
ject regulated. This Court will not permit the
doctrine of delegation so to restrict the power of
Congress as to interfere with its ability to legis-
late. The leading decisions reflect the importance
attributed to the necessity for the delegation. The
delegation in the Recovery Act would have been
necessary in normal times because of the need for
a flexible procedure which could have differenti-
ated between industries; it was especially mneces-
sary in view of the emergency confronting Con-
gress at that time, requiring immediate action in
many fields. In the words of the Court, ““Without
eapacity to give authorizations of that sort we
should have the anomaly of a legislative power
which in many -circumstances calling for its
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exertion would be but a futility”” (Panama Refin-
ing Co. v. Ryan, supra, at page 421).

In other sections of the Recovery Act Congress
has clearly manifested its intention that the codes
contain maximum hour and minimum wage provi-
sions. Sections 7(a), 7(c), 4(b). Since the policy
of Congress as to the inclusion of such provisions
is clearly expressed, the remaining question is
what the maximum hours and minimum wages
should be for each class of employment in each
industry. The President is to determine these
amounts in accordance with the limitations estab-
lished by the Act. The determination of these
amounts would seem clearly to be a matter of
administrative detail.

Section 3(a) of the Recovery Act requires the
President to make certain findings of fact as a con-
dition of his approval of codes. In approving the
live poultry code, the President made the findings
required.

v

The phrase ¢“in or affecting interstate commerce?’’
does not render Section 3(f) invalid for indefinite-
ness, since these words have been given meaning by
judicial decision and, if any uncertainty as to their
meaning exists, it arises from the nature of the con-
stitutional limitations upon federal power. Such
language, commonly used, as for example in the
Sherman Act, has never been deemed to render a
statute invalid for indefiniteness.
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The several remaining specifications of error (see
questions presented, supra, p. 3) are briefly argued,
wmfra, pp. 147-173, and do not warrant repetition
here.

ARGUMENT

I

THE CODE PROVISIONS WHICH PETITIONERS VIOLATED
ARE WITHIN THE COMMERCE POWER OF CONGRESS

A. THE NEW YORK CITY LIVE POULTRY MARKET AND ITS
RELATION TO INTERSTATE COMMERCE

An outstanding faet in the live-poultry business
is the dominant position of the New York market.
It is not only the largest market in the United
States; it consumes more live poultry than all the
other large cities combined." (R. 1151, 1249.)
Whereas Chicago, the next largest market, receives
about 30 cars a week, and Philadelphia, Boston
and Newark each from 10 to 12 cars, New York

* In 1933 over 78% of all original carload shipments of live
poultry were unloaded in New York City. (Pier and
Sprague, Live Poultry Shipments and Receipts at New Y ork
Oity, The U. S. Egg & Poultry Magazine, August 1934,
p. 35.)

The great importance of New York City in the movement
of live poultry is undoubtedly due to the large orthodox
Jewish population in that city. The poultry eaten by ortho-
dox Jews must be kosher-killed; that is, a deputy of the
Jewish rabbi, called a shochet, must slaughter the bird.
(Department of Agriculture Technical Bulletin 107 (May,
1929), Wholesale Marketing of Live Poultry in New York
City, p. 18.) It is estimated that the Jewish population
consumes about 80% of the live poultry in New York City
and Ttalians an additional 10%. (/&id, p. 17-18.)
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receives from 175 to 200 cars each week. (R.1079.)
Three-fourths of the live poultry marketed there
comes in by freight and the remainder by truck
and express. (R. 257.) All the freight receipts
and over 969, of all receipts are from other States
(R. 218-219, 257), 35 States, chiefly in the Middle
West and South, contributing to the movement
(Exhibits 7-13, R. 1557-1575).

In Local 167 v. Unated States, 291 U. S. 293, 295,
this Court briefly described the manner of han-
dling live poultry from its origin in distant States
to delivery in freshly slaughtered form to retailers
in New York City. The facts are fully disclosed
by the present record.

Poultry is assembled in carload quantities by
shippers at shipping stations. (R. 1072, 1144.)
The shippers may be large concerns, like the pack-
ers, and may operate a fleet of trucks for making
collections and purchases from farmers, or they
may buy the poultry from hucksters who go out
with horse and wagon and collect from farmers.
(R. 259-260, 1072, 1144.) The poultry is loaded in
specially-constructed box cars containing 128 steel
cages or decks. (R. 258, 1072.) Poultry going to

2 These exhibits show the actual shipments by States for
the years 1929 to 1933, inclusive, and for the first nine months
of 1934. The truck and express shipments are stated in
pounds and the freight shipments in carloads. A carload is
from 17,000 to 18,000 pounds. (R. 200.)



32

New York is sent to commission men or receivers
and arrives at the Manhattan terminal of the New
York Central Railroad or at one of the four New
Jersey terminals serving New York City. (R.186—
187, 262.) 75% of the freight poultry comes in at
the New York Central terminal. (R. 261-262.)
The commission men either handle the business on
a commission basis, in which case they represent
the shippers as agents and remit the proceeds of
sale, less commission and freight and handling
charges; or they buy the poultry for their own
account. (R.256-257.) From 609, to 759 is sold
on commission. (R. 380.)

Before the poultry is unloaded at the New York
or New Jersey railroad terminals, it is inspected
by agents of the Department of Agriculture. And
any birds found to be diseased or unfit for human
consumption are destroyed. (R. 187-190, 203-204,
263-264.) Most of the truck poultry is inspected
at the West Washington Market or at the Walla-
bout Market in Brooklyn, but there are several
other points in New York City where truck poul-
try is regularly inspected by these agents. (R.
189.) The agent makes the inspection by physi-
cally examining about 200 birds in a car and look-
ing over the others. (R. 203, 224-225.) The
inspection, like many others, is by sample, but any
car showing signs of sickness is thoroughly in-
spected. (R. 266, 428-429.) After a car has
passed inspection, it is unloaded and the birds are
placed in wooden coops, 6 feet by 3 feet. (R. 1073.)
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The commission men sell to slaughterhouse oper-
ators, who are also called marketmen. (R. 254.)
About T o’clock in the morning the slaughterhouse
operators begin congregating at the New York
Central freight terminal, examine the poultry and
dicker with the commission men as to price.
(R. 262-263, 1074-1075.) From 809, to 1009 of
the poultry arriving at this terminal is sold there
and loaded directly on trucks of the slaughterhouse
men, and the balance is taken to the commission
men’s stands in West Washington Market, where
part is transferred directly from the commission
men’s trucks to those of the slaughterhouse oper-
ators. (R. 269-270.) Of the arrivals at the New
Jersey terminals, about 80% is loaded there on
the trucks of the slaughterhouse operators, about
5% is sold to buyers located in New Jersey, and
the remaining 15% is brought to West Washington
Market, where about half is transferred directly
from the commission men’s trucks to the trucks
of the slaughterhouse operators. (R. 268-269.)
The commission men make it a practice to sell the
poultry taken to West Washington Market on the
day of unloading from the freight cars, even at
sacrifice prices. (R. 270.)

‘When the coops arrive at the slaughterhouse,
they are stacked along the wall, and the poul-
try is sold the next morning to the retail stores,
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butchers and poultry dealers,® who sell directly to
consumers. (R. 255, 1355-1357.) More than half
the poultry is slaughtered within 24 hours of its
arrival at the terminals. (R. 271.) When a sale
is made by a slaughterhouse, and before delivery,
the birds are killed by shochtim, thrown into bar-
rels, bags, or boxes, and taken to the retailer’s place
of business. (R. 474.)

In the metropolitan area there are about 22 com-
mission men, about 350 slaughterhouse operators,
and approximately 5,000 retail butchers and
chicken dealers. (R. 249, 253-256.) Some of the
slaughterhouses sell only at wholesale, that is, to
retailers, others sell both wholesale and retail, and
still others at retail, that is, direet to the consumer.*
(R. 253-254.)

The underlying factors in determining the price
at which commission men sell their poultry are
supply and demand, but prices in actual day-to-day
transactions are either arrived at by individual
agreement between buyer and seller or, as 1s gener-
ally the case, are settled upon the basis of the cur-
rent day’s ““quotation.”” (R. 1236.) This quota-
tion is determined by a private price-reporting
agency. (R.1074-1075,1235.) TItsrepresentative

*A butcher is one who sells both meats and poultry; a
chicken dealer is one who sells poultry exclusively. (R.

254.

4 I)n the Code the term “ wholesale slaughterhouse ” means
one which sells for purposes of resale an average of over
3,000 pounds a week, and all other slaughterhouses are
deemed “ retail slaughterhouses.” (R. 18.)
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appears at the New York Central terminal about
nine in the morning, interviews the various com-
mission men and ascertains the prices at which they
have sold that morning, gets similar reports from
buyers, and then fixes the price for the day for four
or five different grades of fowl. (R. 1074-1075,
1149-1150, 1235-1236.) Some of the sales made
before the quotation is announced are at a definite
price and others are made on the basis of what the
quotation will be.’ (R. 1236.)

Prices in other markets are determined by the
New York price, with a differential for freight and
handling costs in New York. (R. 289-290, 356—
357, 1094.) For example, there is a differential
of 2%¢ between the New York and the Chicago
market price.® (R. 288-289.) In some eastern
markets, such as Boston and Newark, the price is
based directly on the New York quotation. (R.
1237.) The New York price also determines the
price at which the shipper sells, the price he pays
the huckster or dealer, and the price the dealer
pays the farmer. (R. 290-291, 1249-1250.) A
drop in the New York price rapidly brings down
the price in other markets and in the country.
(R. 290-291.) As one of petitioners’ witnesses
said, ‘““The paying price in the country depends

s Wholesale Marketing of Live Poultry in New York City,
note 1, supra, p. 30, at pp. 29-32, describes the market price
mechanism as it existed in 1929.

¢ The “market price” is the price paid by marketmen

(or slaughterhouse operators) to commission men. (R.
1236.)
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on the New York market.”” (R. 1249.) A Gov-
ernment witness, expressing the same view, said
(R. 291):
The market is made in New York City at
about half past nine in the morning, and by
noontime they would be knocking the price
down to the farmer out in the country, on
the same day.

The charts” on the three following pages illus-
trate how closely prices in other markets and ship-
ping areas correspond to the New York price. The
first shows the monthly high price for live poultry
in New York City and in Chicago for the years
1926 to 1934, inclusive. The second shows the
weighted average price of live poultry on the 15th
of each month during the years 1926 to 1934, in-
clusive, in New York City and on farms in Mis-
souri, which is the State shipping the largest
amount of live poultry to New York (Exs. 7-13,
R. 1557-1561). The third shows the daily price in
New York City and in Louisville, Kentucky, for
the months of January, February, and March,
1934.

The fact that New York City daily live poultry
prices are published in representative newspapers
in 23 Western and Southern States (two of these
newspapers carrying only a statement of the condi-
tion of the New York market) is some indication

"The prices on which these charts are based and the

sources from which the prices were obtained are set forth
in the Appendix, pp. 68-71.
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of the interest in and the importance of these prices
over a wide area of the country.®
Poultry and eggs, together with milk and milk
products, are the farmers’ two year-round or
“cash” ecrops. (R.260.) In a poultry-raising sec-
tion the farmer’s poultry is like money in the

& The States and newspapers referred to are as follows:

Alabama_______. Montgomery Advertiser.

Arkansas_______ Arkansas Democrat (Little Rock).

Florida__--—__. Florida Times-Union (Jackson-
ville).

Georgia________ Augusta Chronicle.

Idaho_____.___ Boise Capital News.

Illinois_ -~ —____ Illinois State Register (Spring-
field).

Indiana________. Richmond Palladium.

Yowa__________ Sioux City Journal.

Kansas______ Wichita Beacon.

Kentucky._ ... Louisville Times.

Louisiana__.___. Times-Picayune (New Orleans).

Michigan..._._._ Grand Rapids Herald.

Minnesota______ Austin Daily Herald.

Missouri- ... Springfield Leader and Press.

Montana_______. Great Falls Tribune*.

Nebraska- ._.... Nebraska State Journal (Lincoln).

North Carolina. Asheville Times.

Ohio— oo Sandusky Register®.

Oklahoma.____._ Tulsa Tribune.

Tennessee. ... Chattanooga Daily Times.

Texas. o San Antonio Express.

Virginia___..___. Roanoke Times.

Wisconsin_...-. Fond du Lac Commonwealth Re-
porter.

(The papers followed by a star give only the condition
of the New York market. The above list represents a very
brief examination of representative newspapers and is there-
fore by no means exhaustive.)
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bank; he draws on it to pay for everyday needs,
such as food and clothing, and his purchases are to
a large extent directly dependent upon the volume
and value of his poultry sales. (R. 260-261, 435.)

The Code was adopted to promote cooperative
action, to regulate and promote interstate com-
merce and remove obstructions to its free flow by
preventing unfair trade practices—selling poultry
unfit for human consumption and uninspected poul-
try, secret rebating, selective killing, and pressure
for reduced wages and increased hours. Many of
these had existed for some time and had become
more general during the last two years. (R. 446.)
Selective killing, in particular, was a practice
which had been increasing year by year. (Ibid.)
The industry was the victim of ‘‘cut-throat’ com-
petition. (R. 1115-1116.) Omne of petitioners’
witnesses testified that members of the industry
‘““are looked upon as the worst type of business men
in the world.”” (R. 1184.)

‘While the volume of live poultry receipts in New
York City has been steadily downward since 1927,
with a slight rise from 1929 to 1930, receipts in that
city of dressed poultry have been uniformly up-
ward since 1927, except for a drop from 1931 to
1932, and more dressed poultry was received in
1933 than at any previous time. (Ex. 24, R. 1583;
R. 440-441.) It is, of course, impossible to state
definitely to what extent uneconomic or improper
practices in the live poultry industry contributed
to this counter movement in volume of live and
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dressed poultry shipments and consumption, but
the evidence shows (R. 287-288, 366, 440-441) that
sale of unfit poultry had caused trade to swing from
live to dressed poultry.’

In 1927 the live poultry sold in New York had a
value of $57,000,000; in 1933 its value was only
$27,000,000, a decline of 53%. (R. 438—439.) The
price per pound of fowls in New York fell from a
1929 average of 31.2¢ to a 1933 average of 14.4¢,
and in the case of chickens from 30.3¢ to 13.8¢, a
drop in each case of about 54%. (Ex. 23, R. 1581.)
About 20% of the slaughterhouse operators have
gone through bankruptey or reorganization during
the last four or five years. (R. 372.)

B. VIOLATION OF THE CODE PROVISIONS HERE IN ISSUE SUBSTAN-
TIALLY AFFECTS INTERSTATE COMMERCE

The movement of live poultry from the farm in
the West and South to sale over the counter to the
householder in New York City and the functions
performed by those handling the poultry in the
course of this movement have been described. It
has been shown that the New York market, by rea-
son of its size, dominates other markets and fixes
the price on which innumerable transactions all
over the country are based.” As a witness for peti-

® Kosher-killed poultry is sold with the feathers on and
it is very hard for a person who does not know poultry to
distinguish an ordinary bird from a poor one after it has
been killed. (R. 276.)

1 The fact that the agency which reports New York egg
and poultry prices derives its income from selling its reports
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tioners said, the huckster who goes out to buy live
poultry from farmers knows his operating and
shipping costs and his profit margin and gauges
the price offered farmers by the New York market
price. (R.1250.) The prices thus affected are in
large part the prices in interstate sales.

With this factual background, it is necessary to
examine the testimony of witnesses familiar with
the industry "* that the practices of petitioners ma-
terially affect the flow and character of interstate
commerce and the interstate price structure.

POULTRY UNFIT FOR HUMAN CONSUMPTION 1*

Poultry diseases are contagious and a whole car-
load of live poultry may become infected from one
or two birds. (R. 270, 724.) Poultry diseases are

to telegraph companies, exchanges, dealers, and press asso-
ciations, and publishing them in daily and weekly publica-
tions, is some indication of the extent of their dissemination.
(Benjamin, Marketing Powltry Products (1923), pp. 255,
256.) The agency referred to is the same one at present re-
porting live poultry prices in New York. (R. 1075.)

1 Four Government witnesses testified as to the practices
in the industry: Dr. Ives, senior marketing specialist of the
Bureau of Agricultural Economics of the Department of
Agriculture and Supervisor of the Live Poultry Inspection
Service in New York (R. 182-183) ; Mr. Tottis, a commission
man (R. 248) ; Mr. Termohlen, principal agricultural econ-
omist in charge of the Poultry Unit of the General Crop
Section of the Agricultural Adjustment Administration
(R. 387); and Mr. Peterson, Code Supervisor of the Code
and previously an economist in the Agricultural Adjustment
Administration (R. 485).

2 Count 2, R. 62-65. Poultry unfit for consumption will
be referred to as unfit poultry.
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communicable to humans, one witness knowing of
37 instances in which tuberculosis had been con-
tracted from tubercular chickens. (R.724.) Prior
to the Code about 29 of the live poultry sold in
New York was unfit for human consumption. (R.
283.) It is estimated that, if this 29, unfit poultry
could be excluded from the market, the consumption
of live poultry would increase about 20%. (R. 288.)

Unfit poultry is sold substantially below the mar-
ket price. (R. 284, 414.) Petitioners, for ex-
ample, sold such poultry at 6 to 10¢ per pound when
the regular market price was 14¢. (R. 859-861,
926.) When a retailer purchases a batch of unfit
poultry and pastes in his window notices advertis-
ing poultry substantially below the current price,
his eompetitors immediately demand poultry which
can compete with this price, and this creates a de-
mand for unfit and inferior poultry and attracts
“rejects’” from western packing stations. (R. 284,
414-415, 422-425.) This wholesalers’ demand for
unfit poultry is also satisfied by shipments of unfit
poultry from other cities. (R. 284-287.) Before
the Code, New York was looked upon as the dump-
ing ground for inferior and sick poultry. (R. 275,
284-287.) As expressed by witness Tottis, ¢‘Any-
thing with a head on it’’ was shipped to New York.
(R. 274-275.)

Unfit poultry sold in competition with high-
priced poultry brings down the price structure for
all grades of poultry, its effect being disproportion-
ate to its relative quantity. (R. 291-292, 414415,
421-422.) There is a tendency to narrow the range
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between the price of good poultry and inferior
poultry, which ‘‘means that the good poultry price
comes down.”” (R. 276, 284, 291.) The consequent
demoralization of the New York market price of
all live poultry correspondingly reduces the returns
to interstate shippers, and reduces the nationwide
price of poultry. (R. 290, 291, 300, 422, 434.)

When shippers and farmers are able to dispose of
unfit poultry in New York, it is sent there and the
better grades of poultry are sent to dressing plants
(R. 426) ; if the demand could be shut off by effec-
tively prohibiting sale of unfit poultry in New
York, these shipments would stop (R. 287, 368).
The sale of unfit poultry has increased interstate
shipments of unfit and inferior poultry (R. 284-
287, 300, 422, 425, 481), and has decreased inter-
state shipments of healthy poultry (R. 300, 426).

Most of the live poultry brought into New York
is kosher-killed and is sold with the feathers on.
(R. 276.) It is very difficult for the consumer to
distinguish unfit poultry after it has been slaugh-
tered. (R. 288.) Many consumers, it was stated,
have been ‘‘stuck’ with unfit and inferior poultry
and have shifted their patronage to dressed poul-
try, where they can see what they are buying. (R.
287-288, 366, 440—441; Ex. 24, R. 1583.) In the
past four or five years there has been a decline of
about 25,000,000 pounds in the amount of live poul-
try that is sold in New York, and a corresponding
increase in the amount of dressed poultry sold
there. (R.287; Ex. 24, R. 1583.)
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Since the adoption of the Code, there has been
an appreciable improvement in the quality of the
poultry shipped to New York. (R.286,293.) Wit-
ness Tottis testified that the packers, who had been
unloading their inferior poultry on the New York
market prior to the Code, had apparently ‘‘re-
formed.”” (R. 286.)

SALE OF UNINSPECTED POULTRY 12

The Code prohibits the sale of live poultry which
has not been inspected in accordance with the rules
and regulations of the local area. (R. 39.) The
regulations under the Sanitary Code of New York
City, which is part of the city ordinances, prohibit
bringing live poultry into New York City or offer-
ing it for sale there until inspected by the Inspec-
tion Service of the United States Department of
Agriculture. (Ex. 18, R. 1579-1580.)

Since 1926 the Live Poultry Inspeection Service
of the Department of Agriculture has been inspect-
ing live poultry brought into New York City. (R.
182-183.) Inspection is made only on request, ap-
plication for inspection being made by the commis-
sion man or slaughterhouse operator who brings in
the poultry. (R. 187, 204-205.)

Failure to inspect facilitates and induces the ship-
ment to New York of unfit poultry and of inferior
poultry, and encourages fraudulent practices in
transit designed to increase weight, such as feed-
ing chickens sand or gravel or constipating them.

12 Counts 4 and 5, R. 66-69.
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(R. 273-274, 292, 303, 430.) To the extent that
failure to inspect permits sale of unfit poultry, it
contributes to the burdens upon interstate com-
merce which this practice imposes. Those who
study the market rely upon the figures as to volume
of receipts furnished by the inspection reports.
(R. 431-432.) If inspection is avoided, an inaccu-
rate picture of the supply situation is obtained and
this tends to distort market values. (Zbid.)

Since the Code, inspection has been more rigid,
because buyers from commission men have insisted
upon stricter inspection and the condemnation by
inspectors of unfit poultry. (R. 202-203, 232-233,
264-265, 277.) In June 1933, the inspectors con-
demned, in round numbers, 9,000 pounds of live
poultry and in June 1934, 23,000 pounds. (R. 239.)
The figures for July 1933 and July 1934 are, re-
spectively, 8,479 and 21,165 pounds. (Ibid.) The
more rigid inspection has cut down considerably
the volume of unfit poultry shipped to the New
York market from other cities. (R. 293.)

STRAIGHT KILLING *

The Code prohibits sales by ‘‘wholesale’” slaugh-
terhouses on any basis other than the run of the
coop (except unfit poultry) or on the basis of offi-
cial grade. (Supra,p. 13.)

Prior to the Code the retailers who arrived first
at a slaughterhouse selected from each coop the
best poultry or the birds of most desirable weight,
paying only the prevailing price. (R.294, 295, 434.)

* Counts 24-33, R. 71-82.
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The picked-over and rejected poultry had to be
sold later at sacrifice prices and this poultry, when
resold by the retailer at a cheap price, forced the
market down and tended to break the general
price structure. (R. 295, 434.) When prices go
down, there is a tendency to ship poorer poultry to
the market until the situation corrects itself.
(R. 435.) Another evil effect of selective killing
is the injury to the rejected chickens likely to
oceur when they are individually handled and then
thrown back in the coop. (R. 434.)

Enforcement of straight killing would bring
about grading according to weight or quality, or
both, before shipment. (R. 295-296, 375-377, 433.)
A direct outlet in New York for graded poultry
would mean a truer relation between the price
the shipper receives for his produet and its value,
and would encourage the farmers to raise a better
quality of poultry and a larger volume. (R. 433-
434.) Grading of birds by size would materially
facilitate marketing in New York. (R. 375-376.)

The Code provision requiring “‘straight killing”’
has improved the quality of the poultry shipped to
New York, and has had the effect of eliminating a
large volume of unfit poultry from interstate chan-
nels. (R. 203.)

REPORTS 1%

The Code requires every member of the industry
to submit to the Code Supervisor a weekly report

18 Counts 38 and 89, R. 90-94.
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showing ‘‘the range of daily prices and the volume
of sales for each kind, grade, or quality’’ of poultry
sold during the week. (Supra, p. 14.) This pro-
vision is essential to proper administration and
enforcement of the Code.

In the case of commission men, the Code Super-
visor, by comparing the volume of reported sales
against the reports of the Inspection Service, can
detect whether the Code provision against sale of
uninspected poultry has been violated. In the case
of slaughterhouses, the sales reports enable the
Supervisor to determine which slaughterhouses fall
within the Code definition of ‘‘wholesale’’ slaugh-
terhouses (average weekly sales of 3,000 pounds or
more) so as to be subject to the requirement of
straight killing. The reports also furnish data
necessary for the enforcement of Section 9 of Arti-
cle V of the Code (R. 24), which provides that
slaughterhouses shall employ a certain minimum
number of employees depending upon the volume
of their sales.

The Code requires a report of the ‘‘range’’ of
daily prices for each kind of poultry sold, in other
words, maximum and minimum prices. In view
of the low price at which unfit poultry is sold
(supra, p. 41), this disclosure would greatly facili-
tate detection of sales of unfit poultry.” For like
reasons, the reports would aid in uncovering viola-
tions of the straight killing provision of the Code.

16 Exhibit 38 (R. 1607) shows the high and low daily

prices at which petitioner A. L. A. Schechter Poultry Cor-
poration sold fowl and broilers during the period May 16,
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Expenses of Code administration are financed
by assessments on members of the industry based
upon volume of sales. (R.33-34,1040-1041.) Re-
ports are necessary for the administration of this
Code requirement.

MINIMUM WAGES AND MAXIMUM HOURS 17

The Code fixes 50¢ per hour as the minimum
wage which must be paid to all employees and es-
tablishes, with exceptions immaterial here, 48 hours
per week as the maximum hours of labor for any
slaughterhouse employee. (Supra, p. 13.)

Slaughterhouse men sell at a small margin above
operating costs. (R. 298.) Labor costs represent
509% to 60% of their operating costs. (R. 296, 329.)
Slaughterhouses cut their prices when they reduce
their costs of operation. (R. 298, 1156-115T7.)

Witness Tottis, a commission man and wholesale
marketman, testified that ¢ is the practice of the
poultry dealers in New York to reduce their prices
to correspond with the amount paid out in wages,
and that when operation costs have been reduced,

1934 to June 9, 1934. The low prices on fowl varied on
consecutive sales days in this remarkable way (in cents per
pound) : 15, 8, 8, 15, 8, 15, 8, 8, 19, 19, 17, 17, 17, 8, 8, 14,
16, 14, 4, 16, 10, 14, 14. Tt is fair to say that these prices,
if reported, would have “ stuck out like a sore thumb.”

The word “ average ” under the word “ price” in Exhibit
29, R. 1592, was written in by the reporting corporation.
Compare Exhibit 30, R. 1597, The two exhibits as printed
in the record do not show that the form of report prepared
by the Code Supervisor is ruled off and two lines are
allowed for each classification of poultry.

¥ Counts 46 and 55, R. 101-102, 111-112.
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it is their practice to reduce their selling prices.
(R.298.) Whenever they make a saving on wages,
it is reflected in a corresponding reduction in
prices. (R. 298, 1156-1157.) Because of the cut-
throat character of the competition in this indus-
try (R. 1115-1116) the effect is almost automatiec.
When one marketman cuts prices as the result of
a saving in wages, his competitors demand a
cheaper grade of poultry in order to compete with
him. (R. 297, 299, 358.) Because of the con-
sumer’s difficulty in distinguishing different grades
of live poultry, the marketman “‘sells strictly on a
price basis”’ whenever the stress of cutthroat com-
petition requires him to meet the abnormally low
price of the wage cutter. (R. 358, 434435, 295.)
The resulting increased demand for middle
grades and cheap grades of poultry lessens the
demand for the finer grades and depresses the price
of the better poultry. (R. 299.) Shippers then
send more of their cheap, inferior poultry to the
New York Market. (R. 299-300.) When a
slaughterhouse operator cuts his wages and prices,
others, to compete with him, likewise cut prices
and this brings about a general demoralization of
the price structure which reaches all the way back
to the interstate shipper. (R. 299-300, 358, 422.)
‘When slaughterhouse employees work more than
48 hours in a week, a saving in extra help and re-
duetion in operating costs result. (R. 299.) The
practice of requiring employees to work more than
48 hours a week produces the same effects as cut-
ting wages below the Code level. (R. 298-299.)
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SALE TO AN UNLICENSED POULTRY DEALER %

The Code prohibits the sale of live poultry to a
person who is required by law to have a license or
permit to conduct the business of handling live
poultry and who does not have such a license or
permit. (Supra, p. 14.) The Sanitary Code of
New York City prohibits keeping, selling or kill-
ing live poultry without a permit issued by the
Board of Health. (Ex. 17, R. 1579.)

This Code provision, like that requiring the fil-
ing of reports, is incidental to the main purposes
of the Code. Sale of poultry to unlicensed slaugh-
terhouses or retailers makes proper supervision of
the industry difficult. It encourages the entry into
the industry of irresponsible persons who are likely
to sell unfit poultry and uninspected poultry and
to engage in destructive price cutting and other
unfair methods of competition prohibited by the
Code.

C. THE COURT BELOW ERRED IN VIEWING PRACTICES RELATING
TO WAGES AND HOURS AS DIFFERING IN THEIR EFFECT UPON
INTERSTATE COMMERCE FROM THE OTHER PRACTICES REGU-
LATED BY THE CODE

The concurring opinion of Judge Hand does not
make clear the precise ground for reversal of the
conviction on counts 46 and 55. In view of the
verdict and judgment on these counts the reversal
represents either (1) a generalization that, as a
matter of law, wage and hour practices in this in-

1 Count 60, R. 117-119.
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dustry cannot affect interstate commerce as do
other aspects of the business which are regu-
lated or (2) a holding that in the case at bar there
was no evidence to support the finding of the jury
that these employment practices do in fact affect
interstate commerce in the industry as do the other
practices for which a conviction was entered and
affirmed. It is submitted that the former ground
is untenable and that the latter ignores the evidence
upon which the jury’s verdict was based.

Judge Hand takes the view that the limits of
Federal power to regulate, outside the field of in-
terstate commerce itself, depend upon the extent
of the effect of the practice regulated upon inter-
state commerce and that the question is one of
degree. But it 1s submitted that his view that
wage and hour regulation falls on one side of
the line and the other practices regulated by
the Code fall on the other represents either
an @ priori conclusion or one which the evidence
and the verdict of the jury refute. His concurring
opinion appears to ignore the test of degree which
it sets up, because it proceeds to identify wages and
hours with other matters, such as rent and the cost
of knives used in slaughtering, having obviously
far less importance and effect. The casualness
with which reference is made to the fact that labor
is ‘‘little more than half the cost’’ is surprising in
view of its importance on the question of degree.

Competition in low wage payments and in other
onerous terms of employment, such as long work-
ing hours, has been widely recognized as .



ol

tially affecting the movement of goods and the
course of trade. Such recognition has come from
the Federal Government, from the States, and
from foreign countries. Congress, in authorizing
the President, through the flexible tariff, to equal-
ize conditions of comparative cost in order that
our industries might be protected against the in-
flow of goods from abroad, provided that wages
paid to labor should be one of the factors taken
into account.” Efforts to enact State legislation
establishing high labor standards have been im-
peded or blocked by the belief that unless similar
action is taken generally, commerce will be diverted
from the States adopting such standards and to-
ward those without them.” This fear of diversion
of trade has led to demands for Federal leg-
islation on the subject of wages and hours.”
Only recently representatives of seven north-
eastern States signed an interstate compact to
establish uniform standards for conditions of
employment, and particularly a uniform minimum
wage for women and minors.” Foreign countries

1Act of September 21, 1922, c. 856, 42 Stat. 942; U. S. C.,
title 19, sec. 156. Act of June 17, 1930, c. 497, 46 Stat. 703 ;
U. S. C. Sup. VII, title 19, sec. 1336 (h) (4).

20 See a study of the history of labor legislation for women
in Massachusetts, U. S. Department of Labor; Women’s
Bureau: Bulletin No. 661, pp. 26-29, 31, 36.

2t Id., pp. 27-28, 33. See also Hearings before the House
Committee on Labor on S. 158 and H. R. 4557 (thirty-hour
week bill), 78d Cong., 1st Sess., pp. 8-9, 26, 739, 885.

22 Delegates from Conn., Me., Mass., N. H., N. Y., Pa., and
R. 1. on May 29, 1934, signed such an interstate compact,

130948—35—5
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have attempted to meet in a similar way the prob-
lem of trade movements resulting from competing
labor standards. Before the War a number of the
European countries entered into an agreement to
stabilize labor conditions in order to protect na-
tional trade from the effects of competition in lax
labor standards. See Corwin, The Doctrine of
Judicial Review, p. 161.

Those who sponsored the Recovery Act likewise
fully recognized the importance of wage-cutting
and degradation of labor standards as competitive
practices affecting interstate commerce. We set
forth in the Appendix, pp. 62-67, extracts from
the President’s message to Congress, the debates
in Congress and the hearings on the bill which
show that minimum wages and maximum hours of
work were regulated by the Act because of the view
that practices in respect of them were one of the
most important factors in interstate competition,
requiring control if fair competition in such com-
merce was to be attained.

If we turn from general considerations to the
facts of this case, we find that violations of the wage
and hour provisions of the Code set in motion the
same kinds of currents or waves of disturbance as
those set in motion by violations of the trade prac-
tice provisions. The situation may be briefly
stated as follows:
which requires submission to the respective state legisla-

tures for ratification. Bureau of Labor Statistics; Monthly
Labor Review, July 1934, pp. 61-65.
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The industry is closely knit geographically. Its
members congregate daily to purchase poultry at
the railroad terminals or at West Washington Mar-
ket. On a given day substantially all the whole-
sale slaughterhouse operators purchase at the same
price, the day’s quotation, for the same grade or
quality of poultry.” The services performed by the
slaughterhouses—hauling the poultry to their
places of business, storing it over night or occa-
sionally longer, slaughtering the poultry as an in-
cident to sale—are simple and permit little oppor-
tunity for competition in efficiency and skill. Aec-
cordingly, they, and the retail butchers and poultry
dealers who are their customers, compete primarily
on a price basis and the industry is extremely
sensitive to price competition.

A slaughterhouse operator, paying lower wages
than his competitors or reducing his labor costs by
exacting long hours of work, translates his saving
in labor costs into lower prices. (Supra, pp. 47—
48.) Unfit poultry is likewise sold below the mar-
ket price. (Supra, p. 41.) Selective killing is a

* In Wholesale Marketing of Live Poultry in New York
City, note 1, p. 80, supra, at page 31, the following statement
is made concerning the method of determining price on the
New York market:

“ Under this arrangement it does not matter so much to the
dealers in the New York City trade whether prices are out
of line with what fundamental economic factors seem to
warrant. The chief concern of the dealers is to make sure
that all shall operate on the same basis and that none shall
have an advantage so far as the basic price is concerned.”
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form of price concession, since the birds first se-
lected are sold at the market price and the left-over
birds are later sold at a lower price.” (Supra, pp.
44-45.) Offerings of poultry below the market
price, for any of these reasons, force others to meet
this competition by demanding poultry which they
can sell at a like price, and this demand stimulates
shipment to New York of cheap, inferior, and unfit
poultry. (Supra, pp. 41-45, 48.) At the same
time there is a decreased demand for the better and
higher-priced grades of poultry and a less amount
is shipped to the New York market. (Supra, pp.
42,48.) There is, in consequence, a general lower-
ing of the price level, and the returns to interstate
shippers and farmers throughout the country are
reduced. In the long run, such practices injure the
industry and those engaged in it because consum-
ers of its products become dissatisfied and distrust-
ful and turn to dressed poultry. (Supra, p. 42.)

The volume of protest directed against peti-
tioners’ violations of the Code indicates how sensi-
tive the industry is to the competitive practices of
even one or two concerns. The Code was strictly

adhered to by the entire industry during the first
week it was put into operation.”® (R. 495, 567.)

#¢ This summary statement of the effect of these Code pro-
visions upon interstate commerce is not intended to be ex-
clusive. See the effect of enforcing straight killing in bring-
ing about the interstate shipment of graded poultry.
(Supra, p. 45.)

#»Although the Code became legally effective April 23,
1934, it was not regarded as put into operation until May 16
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Beginning with the second week of operation, the
Code Supervisor received innumerable complaints
of petitioners’ violations, every competitor in the
Brooklyn district filing a complaint. (R. 568, 572—
573.) The Schechters were the first to violate the
Code (R. 533-534), and within one week their busi-
ness jumped from 32,000 pounds to 48,000 pounds
per week (R. 579). A great many people said that
they would not be able to live up to the Code unless
petitioners and others of like calibre did so. (R.
5617.)

Respondent submits that the record lends mno
factual support to Judge Hand’s assumption that
it logically follows from a decision upholding the
wage and hour provisions of the Code that Con-
gress may control the rents of the slaughterhouses
and the price paid for the knives used in slaughter-
ing poultry. Labor costs are from 509, to 609
of operating costs. When the other 409, or 50%
is divided among rent, light and heat, supplies and
materials, taxes and other miscellaneous expenses,
it is obvious that none of these items is of more
than minor importance and that, in relation to
their effect upon competition and interstate com-
merce, they fall into an entirely different category
than regulation of minimum wages and maximum
hours of labor. Moreover, Judge Hand’s hypo-
thesis is inapplicable, for here the practices are
those of the slaughterhouse operators themselves

1934, after the Code Supervisor had organized his staff and
after a meeting in New York, attended by some 800 persons,
to explain and discuss its provisions. (R. 492-494.)
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in relation to others, including employees, engaged
in the same business. The slaughterhouse opera-
tors exercise a much larger measure of control over
wages and hours than over their rental payments
or the prices they pay for knives.

It should also be noted that it is not inconceivable
that Congress may ‘‘control’”’ in a similar manner
the cost of supplies purchased, where the practices
determining that cost have a substantial effect
upon interstate commerce. Precisely this result
has been reached under the Clayton Act. In
American Can Co. v. Ladoga Canning Co., 44 F.
(2d) 763 (C. C. A. Tth), certiorari denied 282 U. S.
899, a packing company was permitted to recover
triple damages under Sections 2 and 4 of the Act
because the defendant manufacturer sold cans to a
packing company, a competitor of the plaintiff, at
discriminatory prices. The court upheld this ap-
plication of the statute although over 999, of the
sales to the favored concern were intrastate (see
p. 770), upon the ground that the price discrimina-
tion in the intrastate sales of cans affected inter-
state commerce in the goods manufactured there-
from. If Congress can control the price which a
manufacturer pays for his supplies where this is an
element in competition affecting interstate com-
meree, it can under like circumstances bring within
the measure of its control certain terms of his con-
tracts for the employment of labor.

The question presented by this case is no differ-
ent in kind from that which is presented on every
occasion when the application of Federal power is
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challenged. The extent and the limits of such
power must be marked out by a process which in
this field, as in others, is one of ‘‘judicial inclusion
and exclusion.” Cf. Federal Trade Commaisston v.
Keppel and Brother, 291 U. S. 304, 312, and Euclid
v. Ambler Realty Co., 272 U. 8. 365, 397. The de-
cision cannot be affected by suggestions that if the
present power is sustained, it will extend to sub-
jects which have only a fanciful relation to inter-
state commerce. No such suggestion drawn from
hypothetical cases has heretofore prevented the
process of judicial inclusion and exclusion from
resting upon the facts established by the record.

D. UNDER THE DECISIONS OF THIS COURT, THE CODE PROVISIONS

WHICH PETITIONERS VIOLATED ARE WITHIN THE COMMERCE
POWER OF CONGRESS

1. THE APPLICATION TO THIS CASE OF LOCAL 16* V. UNITED STATES,
261 U. 8. 293

The Code provisions regulating practices of
wholesale slaughterhouse operators, including those
dealing with minimum wages and maximum hours
of work, bear very much the same relation to inter-
state commerce as the practices in restraint of trade
which were before this Court in Local 167 v. United
States, 291 U. 8. 293, supra. That suit was a pro-
ceeding in equity under the Sherman Act brought
against various wholesale slaughterhouse operators
(called marketmen in the Court’s opinion), an asso-
ciation of marketmen, and two labor unions and
certain of their members who were alleged to be
allied with the marketmen. The principal pur-
poses of the combination were to allocate retailers
among the wholesale marketmen and to increase
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and maintain the prices charged by marketmen.
Neither shippers nor commission men (receivers)
were parties to the conspiracy. The means used in
effectuating the conspiracy, as described by this
Court (p. 295), were the assessment and collection
of a large sum of money to pay for enforcement
activities; hiring men to obstruct the business of
dealers who resisted ; spying on wholesalers and re-
tailers; using violence and other forms of intimida-
tion to prevent the free purchase of poultry; and,
in the case of the labor unions, ‘“‘for like purposes,
and to extort money for themselves and their asso-
ciates”’, refusing to handle poultry for recalcitrant
marketmen and refusing to slaughter it.

Prior to the commencement of the equity action,
most of the equity defendants had been convieted
in a criminal proceeding under the Sherman Act
charging the same conspiracy. The Circuit Court
of Appeals affirmed.” In answer to the contention
that there was no restraint of commerce between
shippers and receivers, that interstate commerce
ended with delivery of the poultry to the receivers
and that the commerce restrained was therefore
local, the court said (pp. 158-159):

In the case at bar, the receivers did not
warehouse the poultry or commingle it with
local goods before disposing of it. They
were merely a conduit through which flowed
the daily stream of commerce from shippers
to marketmen. It was clearly contemplated

* % Greater New York Live Poultry Chamber of Commerce

v. United States, 47 F. (2d) 156, certiorari denied, 283 U. S.
837.
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by the shippers that the poultry should pass
through the receivers to the marketmen, for
the shippers paid the charges for unloading,
cooping, and cartage to West Washington
Market, and the price paid the shippers de-
pended on market price made by resale to the
marketmen. * * * We believe the sit-
uation is analogous to that involved in the
livestock cases already discussed, and we
hold that the poultry remained in interstate
commerce until sale by receivers to market-
men.

In the equity appeal the Government urged the
same view, but this Court sustained upon a broader
ground the decree of the District Court enjoining
the conspiracy. It said (p. 297):

It may be assumed that some time after
delivery of carload lots by interstate carriers
to the receivers the movement of the poultry
ceases to be interstate commerce. Public
Utilities Comm’n v. Landon, 249 U. S. 236,
245. Missourt v. Kansas Gas Co., 265 U. S.
298,309. East Ohio Gas Co.v. Tax Comm’n,
283 U. 8. 465, 470-471. But we need not
decide when interstate commerce ends and
that which is intrastate begins. The con-
trol of the handling, the sales and the prices
at the place of origin before the interstate
Journey beging or in the State of destina-
tion where the interstate movement ends
may operate directly to restrain and monop-
olize interstate commerce. Umnited States v.
Brims, 272 U. S. 549. Coronado Coal Co. v.
United Mine Workers, 268 U. S. 295, 310.
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Uwited States v. Swift & Co., 122 Fed. 529,
532-533. Cf. Swift & Co. v. United States,
196 U. S. 375, 398. The Sherman Act de-
nounces every conspiracy in restraint of
trade including those that are to be carried
on by acts constituting intrastate transac-
tions. Bedford Co. v. Stone Cutters Assn.,
274 U. S.37,46. Loewev. Lawlor, 208 U. 8.
274, 301. The interference by appellants
and others with the unloading, the transpor-
tation, the sales by marketmen to retailers,
the prices charged and the amount of profits
exacted operates substantially and directly
to restrain and burden the untrammeled
shipment and movement of the poultry while
unquestionably it is in interstate commerce.

The district court had enjoined interferences
with loading, unloading, trucking, slaughtering,
and buying in purely intrastate transactions, and
it was argued on appeal that the decree was too
broad in this respect. This Court, however, re-
fused to modify the decree, saying (pp. 299-300) :

And, maintaining that interstate com-
merce ended with the sales by receivers to
marketmen, appellants insist that the in-
junction should only prevent aects that
restrain commerce up to that point. But
intrastate acts will be enjoined whenever
necessary or appropriate for the protection
of interstate commerce against any restraint
denounced by the Act. Bedford Co.v. Stone
Cutters Assn., ubi supra. Gompersv. Bucks
Stone & Range Co., 221 U. S. 418, 438.
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This Court held, in effect, that it would take
judicial notice that disturbance of the free mark-
eting of poultry, as between wholesale slaughter-
houses and retailers and as between the wholesalers
and receivers, necessarily restrained and disturbed
the antecedent flow of poultry in interstate com-
merce to receivers. There was no evidence, as
there is here, that maladjustments and restraints
in the business practices of the wholesalers mate-
rially affected and disturbed that flow. Moreover,
there was mno evidence that the conspirators in-
tended to control the supply of poultry shipped to
receivers or the price at which they sold to the
slaughterhouse men, although in Sherman Act
cases involving tortious interference with produe-
tion, intent to control the supply of the product
entering and moving in interstate commerce, or
its price in interstate markets, is usually neces-
sary to bring such interference within the scope of
the Act. Coronado Coal Co.v. United Mine Work-
ers, 268 U. S. 295, 310; United Mine Workers V.
Coronado Coal Co., 259 U. S. 344, 408, 409.

The decision means, therefore, that, under the
facts of this particular industry, the practices
of the wholesale slaughterhouses are so closely
related to the preceding interstate movement,
that, from the standpoint of Federal regula-
tory control whether under the Sherman Aect or
otherwise, it makes no difference what parts of
their business are ‘“in’’ interstate commerce and
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what parts, if not “‘in’’ interstate commerce, are
nevertheless necessary to its proper functioning.
The following factors may have been given consid-
eration: The wholesale slaughterhouses furnish the
connecting link between the interstate shipper and
interstate consignee (receiver), on the one hand,
and the retail stores in which the poultry comes to
rest within the State, on the other hand. The coops
of live birds move rapidly and continuously through
the hands of both receivers and wholesalers, with-
out change in form other than slaughtering ineci-
dent to sale to retailers. The poultry must debouch
smoothly through the wholesalers if the incoming
interstate movement is not to become clogged. The
wholesalers participate in certain unquestioned
interstate activity, such as hauling poultry from the-
New Jersey terminals and trucking poultry from
other States to their places of business.

The holding in Local 167 that the commerce
power, as applied in the Sherman Act, extends to
intrastate conduet which obstructs or restrains in-
terstate commerce, establishes no new doctrine.
The significance of the case in the present connec-
tion is the determination that the combination of
wholesale slaughterhouse operators, which re-
stricted competition in dealings assumed to be in-
trastate, would sufficiently affect and burden the
stream of poultry flowing into the New York mar-
ket to be within Federal control and regulation.
And, so far as the Federal power is concerned,
there can be no difference between disturbances to
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interstate commerce caused by a combination to
eliminate competition and disturbances caused by
excesses of competition or even by the forces of
ordinary competition.

2, OTHER DECISIONS OF THIS COURT SHOW THAT THE FEDERAL
COMMERCE POWER MAY BE APPLIED, AS IT HAS BEEN APPLIED
IN THE CODE PROVISIONS WHICH ARE HERE IN ISSUE, TO
PREVENT LOCAL ACTS WHICH THREATEN TO DISTURB OR DIS-
LOCATE THE NORMAL FLOW OF INTERSTATE COMMERCRE OR THE
PRICE IN INTERSTATE MARKETS

‘While respondent emphasizes the fact that in
Local 167 v. Umited States this Court held, even
without direct substantiating evidence, that prac-
tices which disorganized the orderly marketing of
poultry by wholesale slaughterhouses burdened the
flow of poultry in interstate commerce to the New
York market; and while respondent contends that
the practices which the Code prohibits, by causing
changes in the character of poultry moving to New
York and by influencing its price in interstate
transactions, impose burdens on interstate com-
merce no less direct and substantial than the com-
bination of slaughterhouse men and unions under
consideration in Local 167; respondent wishes
equally to emphasize that in its opinion that case
represents merely an application to the facts of
this particular industry of principles which are
thoroughly established and which this Court has
applied under a wide variety of facts and
circumstances.

The history of Congressional legislation under
the commerce clause and the decisions of this Court
have confirmed the power of Congress to intervene
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in order to protect commerce among the States
from acts or conditions which Congress deems in-
jurious to that commerce. The fact that those acts
or conditions, considered by themselves, are located
within a single State, does not serve to remove them
from the ambit of Federal control. On occasion,
that control has been exercised by prohibiting the
movement of goods produced under conditions
which affect interstate commerce adversely. Such
was the exercise of Federal power in the commodi-
ties clause of the Hepburn Amendment, which pro-
hibited shipment by a carrier of goods manufac-
tured or produced by that carrier. See United
States v. Delaware & Hudson Co., 213 U. S. 366.
More frequently the power has been exercised to
remove or remedy acts or conditions which burden
or obstruct interstate commerce. Physical ob-
structions caused by strikes growing out of a labor
controversy can be prevented under the Sherman
Act. Coronado Coal Co. v. United Mine Work-
ers, 268 U. 8. 295. Conditions of ownership detri-
mental to interstate commerce, consisting in the ac-
quisition by one corporation of the stock of an-
other where the effect of the acquisition ‘‘may
be to substantially lessen competition between
the two’’, are prohibited under the Clayton
Act. Federal Trade Commaission v. Western Meat
Co., 272 U. S. 554. Compare Northern Securities
Co. v. United States, 193 U. S. 197. Unfair com-
petitive practices, such as misrepresentation of the
character of the business of the seller (Federal
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Trade Commission V. Royal Milling Co., 288 U. S.
212) or misleading description of a product (Fed-
eral Trade Commaission v. Algoma Lumber Co., 291
U. S. 67), are prohibited by the Federal Trade
Commission Act.*

This Court has sustained the power of Congress
to regulate the business of and activities on ex-
changes, because they affect a national market and
the price and movement of commodities in inter-
state commerce. Among these decisions, Board of
Trade v. Olsen, 262 U. 8. 1, sustaining the validity

of the Grain Futures Act, is noteworthy.
Inasmuch as the case at bar also involves prac-

tices occurring in a central market which largely

27 Under Section 5 of the Federal Trade Commission Act
prohibiting “ unfair methods of competition in [interstate]
commerce ”, the question whether the method as well as the
competition must be in interstate commerce does not seem to
have been discussed, but this Court said in Federal Trade
Commission v. Baladam Co., 283 U. S. 643, 647:

“In a case arising under the Trade Commission Act, the
fundamental questions are, whether the methods complained
of are ‘ unfair’, and whether, as in cases under the Sherman
Act, they tend to the substantial injury of the public by
restricting competition in interstate trade and ‘the common
liberty to engage therein.” ”

Whatever the correct conclusion as a matter of statutory
construction, the constitutional power of Congress to pro-
hibit intrastate practices which promote unfair interstate
competition is no longer open to question. For instances in
which intrastate acts have been condemned under Section 5,
see Federal Trade Commission v. Eastman Kodak Com-
pany, TF. (2d) 994 (C. C. A. 2nd, affirmed on another issue,
214 U. S. 619); Chamber of Commerce v. Federal Trade
Commission, 13 F. (2d) 673 (C. C. A. 8th),
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determine the national price of a commodity mov-
ing in interstate commerce, the Olsen case is pe-
culiarly apposite. A comparison between that case
and this one will demonstrate that the practices
regulated in each have substantially the same effect
upon interstate commerce. That case involved the
Grain Futures Act, which regulated contracts for
sales of grain for future delivery, most of which,
this Court said (p. 36), ‘‘do not result in actual
delivery, but are settled by offsetting them with
other contracts of the same kind.”” The sales were
between buyers and sellers in the city of Chicago;
but it was contended that these sales of futures af-
fected the price at which cash grain was sold
throughout the country. Thus the question was
not one of regulating the movement of a commodity
in interstate commerce, or of directly regulating
the price of a commodity moving in interstate com-
merce, but of regulating purely loeal activity which
Congress had found (see pp. 4-5) affected the price
of commodities moving in interstate commerce and
caused price fluctuations which burdened and ob-
structed interstate commerce. This Court held the
regulation valid, declaring (p.40):
The question of price dominates trade be-
tween the States. Sales of an article which
affect the country-wide price of the article
directly affect the country-wide commerce in
it. (Ttalics supplied.)
In the Olsen case interstate consignments of
grain were affected by the prices of cash grain and,
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more indirectly, by the prices of grain future con-
tracts on the exchange in Chicago, which were af-
fected by certain trading practices on the grain
exchange. The primary purpose of the statute was
to regulate the final link in the causal chain. Inter-
state commerce in poultry is affected by the price
of the poultry moving in interstate commerce which
is in turn substantially affected by the price in the
New York slaughterhouses, which is in part deter-
mined by the competitive practices of the slaughter-
house operators. In each case there is a controlling
market which affects the flow of commerce and the
price. Petitioners’ attempted distinction on the
ground that one of the purposes of the Grain
Futures Act was the prevention of monopoly is
supported by neither the facts of that case nor the
opinion of Chief Justice Taft.

United States v. Patten, 226 U. S. 525, upon
which the Court relied by analogy in the Olsen
case, further illustrates the power of Congress to
bar activities in a central market which affect the
price and movement of a commodity elsewhere.
The case sustained an indictment under the Sher-
man Act which charged a conspiracy to purchase
on the New York Cotton Exchange contracts for
the future delivery of cotton in excess of the
amount available for delivery at the due dates.
This Court held (see pp. 542-543) that since a
corner enabled the conspirators ‘“to obtain control

of the available supply and to enhance the price to
130948—35——6
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all buyers in every market of the country’’, it was
altogether plain that the conspiracy, by its neces-
sary operation, ‘‘would directly and materially
impede and burden the due course of trade and
commerce among the States.”

Congress may enact legislation making it un-
lawful for meat packers to agree not to compete
with each other in the purchase of cattle at the
stockyards. Swift & Co. v. United States, 196
U. S. 375. The principles of this decision were
held to support the constitutionality of the Pack-
ers and Stockyards Act regulating the practices of
commission men and dealers in the major stock-
yards of the country. Stafford v. Wallace, 258
U. S. 495. See also Tagg Bros. & Moorhead v.
Unated States, 280 U. S. 420. In the former case
the Court said (p. 515):

Expenses incurred in the passage through
the stockyards necessarily reduce the price
received by the shipper, and increase the
price to be paid by the consumer. If they
be exorbitant or unreasonable, they are an
undue burden on the commerce which the
stockyards are intended to facilitate.

It also said (p. 521):

Whatever amounts to more or less constant
practice, and threatens to obstruct or unduly
to burden the freedom of interstate com-
merce is within the regulatory power of
Congress under the commerce clause, and it
is primarily for Congress to consider and
decide the fact of the danger and meet it.
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It may properly be said that in all these cases up-
holding the power of Congress to regulate, or to
prevent abuses incident to the conduct of, national
markets, dislocation of the normal flow of com-
merce and of price in interstate transactions was
the essence of the burden on interstate commerce
which warranted Federal control. These are the
very types of dislocation which the Code provisions
in issue are designed to eliminate.

Under the Sherman Act, the effect of price upon
interstate trade has been clearly recognized. That
Act has been deemed to prohibit the fixing of prices
by agreement where the effect is unreasonably to
restrain interstate commerce. American Column
& Lumber Co. v. United States, 257 U. S. 377;
Unated States v. Trenton Potteries Co., 273 U. 8.
392.

Again, Congress may regulate local practices
which affect interstate commerce because of their
injurious or deceptive nature. The statute sus-
tained in Uwnited States v. Ferger, 250 U. S. 199,
made 1t a crime to forge a bill of lading represent-
ing an interstate transaction. The burden on com-
merce was the unwillingness to purchase valid bills
which might be engendered by the circulation of
fictitious bills: if bills of lading are not readily
marketable, the flow of commerce is likely to be
impeded. In like manner, the sale of unfit, in-
ferior, or uninspected poultry destroys consumer
confidence in the quality and fitness of the product
and adversely affects the consumption of live _
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try in the New York market and its shipment to
that market.” Violation of the straight-killing and
wage and hour provisions of the Code stimulates
the sale and shipment of unfit and inferior poultry
and thus contributes to the same result. (Supra,
Ppp. 45, 48.)

Federal legislation providing for quarantining
and disinfecting cattle in a State, to prevent
spread of disease to other States, may be constitu-
tionally applied to cattle ranging across the
boundary line of two States because ‘‘the author-
ity of Congress over interstate commerce extends
to dealing with and preventing burdens to that
commerce and the spread of disease from one state
to another by such cattle ranging would clearly be
such a burden, if it were not to be regarded as com-
merce itself.”” Thornton v. United States, 271
U. S. 414, 425.

Petitioners urge that, while the power of Con-
gress extends to local activities which, as stated
in Board of Trade v. Olsen, 262 U. 8. 1, 39, ¢ dis-
turb the normal flow of actual consignments”’, the
disturbance must be direct and substantial, and
that the various decisions which have been cited
turn on the particular facts and circumstances pre-
sented. They urge that, at least as to com-
petition among slaughterhouse operators in the

28 In the present case there is also shown (supra, pp. 41-
43) the more immediate effect upon interstate commerce of a
change in the character of poultry shipped to New York,
because of the outlet for inferior and unfit poultry provided
by such sales.
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matter of minimum wages and maximum hours of
work of employees, the effect of these practices.
on interstate commerce is too slight and incidental
to be within Federal control.*® While Local 167 v.
United States, 291 U. S. 293, supra, seems directly
in point, respondent’s contention as to the other
decisions is that the Code provisions which are at
issue fall within the principles laid down and the
considerations given weight, rather than that they
are controlling on their facts.

This Court has approved regulation under the
commerce clause where the effect upon interstate
commerce is relatively slight as compared with the
continuous effect exerted by the practices of slaugh-
terhouse operators in their daily business trans-
actions, for these operators are themselves essen-
tial adjuncts to the orderly flow of poultry to the
New York market and are engaged in interstate
commerce.

In Colorado v. United States, 271 U. S. 153, the
Court sustained an order of the Interstate Com-
merce Commission authorizing an interstate rail-
road to abandon operation of an unprofitable
branch line lying wholly within a State. The oper-
ating deficit on the branch line over a period of
approximately seven years was less than 29 of the
carrier’s net railway operating income for those

2 But the fact that a slaughterhouse operator may meet
his competitor’s wage cut with one of his own does not
render Congress powerless to act. Federal Trade Commis~
sion v. Keppel & Bro., Inc., 291 U. S. 804, 312-313.
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years.” Nevertheless, the order of the Commission
was sustained on the ground that losses incurred in

operating the branch line might prejudice the car-
rier’s ability efficiently to serve interstate com-
merce. In Florida v. United States, 292 U. §. 1,
the Court sustained an order of the Commission
setting aside certain intrastate rates for logs, upon
the ground that the rates were unremunerative and
therefore discriminated against interstate com-
merce. Yet the new rates which the Commission
established increased the carrier’s revenue during
a two-year period by less than 29, of its net railway
operating income.”

% Net railway operating income from January 1, 1916, to
December 31, 1920, totaled $13,723,554 (Abandonment of
Branch Line by C. & 8. Ry., 72 1. C. C. 315, 319), and for
1921 and 1922 it was $1,908,793 and $1,061,877, respectively
(¢d, 86 I. C. C. 393, 395), or a total of $16,689,124 for the
seven years. The operating deficit on the branch line from
January 1, 1916, to May 21, 1925, was $147,597 (id., 86
I. C. C. 398, 394-395).

Taxes on the branch line during this period were $157,244,
but the record did not show how much they would be reduced
by abandonment. (/béd.) If the full amount of taxes be
included in computing loss from branch-line operation, the
loss is less than 2% of total net railway operating income.

3 The carrier’s net railway operating income was $12,-
874,207 and $7,241,304 for 1929 and 1930, respectively, a
total of $20,115,511. Georgia Pub. Serv. Comm. v. Atlantic
Coast Line R. R. Co., 186 1. C. C. 157, 166. During the
period February 8, 1929, to January 31, 1931, the carrier’s
revenue from the rates prescribed by the Commission ex-
ceeded that which would have been collected under the lower
rates which the Commission set aside by $290,283. (/béd.,
p. 167).
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In the field of commercial regulation as well,
Federal power has been upheld where the dis-
turbance to the flow of commerce is comparatively
minor, for example, a strike halting production at
particular mines (Coronado Coal Co. v. United
Mine Workers, 268 U. S. 295), the giving of pre-
miums in penny-candy packages (Federal Trade
Commission v. Keppel & Bro., 291 U, S. 304), the
forging of a small number of bills of lading
(United States v. Ferger, 250 U. 8. 199). These
cases stand in contrast to the direct and substantial
effect on interstate commerce shown in the case at
bar.

An objection to the validity of regulation of min-
inmum wages and maximum hours which petition-
ers may urge is that this has hitherto been left to
the States, except as to employees directly engaged
in interstate commerce (Wilson v. New, 243 U. S.
332; Texas & N. O. Ry. C'o. v. Brotherhood of Rail-
way Clerks, 281 U. 8. 548). But extension of Fed-
eral regulation into fields previously occupied ex-
clusively by the States is a common occurrence.
Control by the Federal Government of certain stock
acquisitions, strikes, agreements in restraint of
trade, and unfair methods of competition consti-
tutes, to that extent, a supersedure of State author-
ity. Congress may also bring within its control in-
trastate rates which affect interstate commerce
(Houston, E. & W.T. R. R. Co. v. United States,
234 U. 8. 342; Raslroad Commission v. Chicago, B.
& Q. R R.Co., 257 U. 8. 563).
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Transactions which Congress may regulate may
also be within the police or taxing power of the
State. ‘‘The rule which marks the point at which
state taxation or regulation becomes permissible’
does not necessarily prevent ‘‘interference by Con-
gress in cases where such interference is deemed
necessary for the protection of commerce among
the States.”” Swift & Co. v. United States, 196
U. S. 375, 400, supra. Accordingly, cases which
hold that a state tax upon or regulation of manufac-
ture or production does not burden interstate com-
merce because manufacture and production are not
interstate commerce, do not fix the permissible lim-
its of the commerce power of Congress. See Kidd
v. Pearson, 128 U. S. 1; Heisler v. Thomas Colliery
Co., 260 U. S. 245; Utah Power & Light Co. v.
Pfost, 286 U. S. 165.

Cases such as United Mine Workers v. Coronado
Coal Co.,259 U. S. 344, and United Leather Work-
ers v. Herkert & Meusel Co., 265 U. S. 457, holding
that the mere stoppage of production by a strike
having a local purpose is not within the Sherman
Act rest upon a construction of what constitutes a
combination in restraint of interstate commerce
within the meaning of that Act rather than upon
the constitutional limits of the commerce power of
Congress. They are further inapplicable because
the restraints in question affected only that portion
of the supply produced in a small number of mines
or factories, whereas here the Code seeks to
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late practices affecting the interstate movement of
a substantial portion of the national supply.

Intent is material when the question is the scope
of a conspiracy, but the constitutional limits of the
power of Congress are not contracted or extended
by the absence or presence of intent on the part of
individual defendants. To put the matter in an-
other way, the determination by Congress as to the
necessity for particular regulation ‘‘serves the
same purpose as the intent’” which may be required
in cases under the Sherman Act when the overt
acts in carrying out a conspiracy are confined to
the field of intrastate conduct. Stafford v. Wal-
lace, 258 U. S. 495, 520-521, supra. See United
Mine Workers v. Coronado Coal Co.,259 U. S. 344,
408.

Manufacture and production seem sometimes to
be regarded as if insulated from commerce, as if
whatever concerned them necessarily affected in-
terstate commerce only remotely. We submit that
there is no such ‘“‘closed class or category’ of ac-
tivity which, by reason of its inherent character,
lies beyond the reach of the commerce power. In
Nebbia v. New York, 291 U. S. 502, this Court
recently rejected similarly artificial tests for deter-
mining the application of the due process clause
of the Constitution.

8. PETITIONERS ARE IMPORTERS OF POULTRY FROM OTHER STATES
AND CONGRESS MAY REGULATE THEIR HANDLING AND SALE OF
SUCH POULTRY

The commerce clause protects against State pro-
hibition of the sale of goods in the original package
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after importation from other States, even though
the goods have come to rest in a warehouse or store
within the State, the reason being that freedom of
sale is part of interstate commerce and interfer-
ence with such freedom, as long as the merchandise
is unsold and in the original package, is an obstruc-
tion.** Leisy v. Hardin, 135 U, S. 100, 110, 111.
See also Heymann v. Southern Railway Co., 203
U. 8. 270; Rosenberger v. Pacific Express Co., 241
U. S. 48. Baldwwn v. Seelig, Inc., 55 S. Ct. 497,
holds that the commerce clause guarantees to an
importer of milk from another State freedom to
sell it, not only in the original container, but after
it had been bottled within the State ; that the State
has no power to impose even a conditional prohibi-
tion of such sales.

If the decision in Greater New York Live
Poultry Chamber of Commerce v. United States,
47 F. (2d) 156, supra, is correct and the whole-
salers’ purchases at the railroad terminals and
at West Washington Market are purchases in
interstate commerce, their importation of poultry
and first sale are protected against State interfer-
ence (other than proper sanitary control or like
measures).

2 The fact that a State may levy a non-discriminatory
property tax against such goods or a non-discriminatory oc-
cupation tax against the dealer who handles them (Sonzne-
born v. Cureton, 262 U. S. 506), does not limit the force of
the decisions that the importation and sale are within the
protection of the commerce clause.
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The regulatory power of the Federal Govern-
ment would seem to extend to a field of activity
wherein the commerce clause circumscribes state
action. Accordingly, if the interstate journey
does not end with delivery of poultry to receivers
(commission men) at the railroad terminals, the
incidents of importation and first sale, and all as-
pects of the importers’ business related thereto,
would seem to be within the regulatory power of
Congress.

As to poultry bought by and delivered to the
slaughterhouse operators at the New Jersey termi-
nals and as to poultry which they buy in other
States and truck to their slaughterhouses, just as
petitioners brought poultry from Philadelphia
(R. 996-999), they are clearly importers of the
poultry. As to poultry loaded on their trucks at
the New York Central Terminal, the flow of poul-
try from shippers to them is clearly unbroken and
continuous. Unloading, inspection, weighing and
sale of the poultry at the terminal are services in-
cidentally performed to promote the regular and
steady movement of live poultry from shippers to.
slaughterhouse operators. Over four-fifths of the
freight poultry is thus sold and transferred at the
terminals and, of the balance brought to West
Washington Market, one-half is transferred di-
rectly from the receivers’ trucks to those of the
slaughterhouse operators. (Supra, p. 33.)
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From the standpoint of Federal regulation of
the activities of the slaughterhouse operators, it
is probably immaterial whether the sale of the
small remaining portion of freight poultry, which,
before sale, is unloaded at the receivers’ stands in
West Washington Market, is or is not a sale in
interstate commerce. But we submit that these
stands (and even more so the transfers made at
the New York Central terminal) are in every way
analogous to stockyards through the medium of
which buyers are found for livestock shipped to
the stockyards from other States. This Court has
held that a combination to restrain freedom in
buying and selling cattle on such stockyards and
the charges and practices of the dealers and com-
mission men who negotiate purchases and sales are
subject to control by Congress. Swift & Co. V.
United States, 196 U. 8. 375, 398-399; Stafford v.
Wallace, 258 U. S. 495; Tagg Bros. & Moorhead
v. United States, 280 U. S. 420.

In Stafford v. Wallace, this Court said (pp.
515-516) :

The stockyards are not a place of rest or
final destination. Thousands of head of
live stock arrive daily by carload and train-
load lots, and must be promptly sold and
disposed of and moved out to give place to
the constantly flowing traffic that presses
behind. The stockyards are but a throat
through which the current flows, and the
transactions which occur therein are only
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incident to this current from the West to

the Fast, and from one State to another.

* % * The sales are not in this aspect

merely local transactions. They create a

lIocal change of title, it is true, but they do

not stop the flow; they merely change the

private interests in the subject of the cur-

rent, not interfering with, but, on the con-

trary, being indispensable to its continuity.

The intermediate delivery of the poultry to the

receivers at the railroad terminals does not break

the interstate character of the movement from

shippers in other States to slaughterhouse oper-

ators. Cases such as Binderup v. Pathe Exchange,

Inc., 263 U. 8. 291, 309, and Peoples Natural Gas

Co. v. Public Service Commission, 270 U, S. 550,

show that where, as here, there is continuity in

the movement of a perishable commodity from one

State to its intended destination in another, inter-

state transportation is not arrested by an inter-
vening change in custody and title.

The shadowy character of any distinetion be-

tween the activities of the slaughterhouse operators
which are ‘‘in’’ interstate commerce and those
which are not is illustrated by the nature of the
duties performed by the employee with respect to
whom the wage and hour violations occurred. This
employee was the bookkeeper of the A. L. A,
Schechter Corporation. (R. 101-102, 111-112,
1013, 1016, 1018-1019; Ex. 37, R. 1606.) The book-
keeper, in recording the corporation’s purchases of
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poultry, was engaged in performing duties essen-
tial to the carrying on of its purchases of poultry
in interstate commerce. Therefore, apart from the
broader aspects of the relation to interstate com-
merce of the wage and hour regulation of the Code,
the particular violations which are before the Court
arose out of employment affecting interstate com-
merce. While other duties of the bookkeeper may
have concerned wholly intrastate transactions, this
is immaterial since his rate of pay and working
hours must be regulated as a unit or not at all. In-
trastate transactions can be regulated by the Fed-
eral Government where these transactions are so
interwoven with interstate commerce that the latter
cannot be effectively regulated without control of
the former. Minnesota Rate Cases, 230 U, S. 352;
Houston E. & W. Texas B. R. Co.v. United States,
234 U. S. 342,

4. THE MINIMUM WAGE AND MAXIMUM HOUR PROVISIONS OF THE
CODE ARE NOT CONTROLLED BY THE DECISION IN HAMMER V.
DAGENHART, 247 U. 8. 251.

Hammer v. Dagenhart, 247 U. S. 251, held un-
constitutional an act of Congress which prohibited
interstate shipment of the product of any mine or
factory in which children had been employed
within thirty days of the removal of the product.
The Court said (p. 276) that the necessary effect
of the legislation was ‘‘to regulate the hours of
labor of children in factories and mines within the
States.”” Subsequently, this Court sustained a Fed-
eral statute prohibiting the interstate
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tion of stolen motor vehicles and, in distinguishing
Hammer v. Dagenhart, said that the child labor law
was held invalid ‘‘because it was really not a regu-
lation of interstate commerce but a congressional
attempt to regulate labor in the State of origin, by
an embargo on its external trade.”” Brooks V.
United States, 267 U. S. 432, 438.

In the Dagenhart case no attempt was made to
show that the employment of child labor had any
substantial effect upon interstate commerce in the
articles manufactured. It was contended that fac-
tories in States in which child labor was prohibited
were placed on an unequal competitive basis with
factories in other States, but there was no sugges-
tion that the practice aimed at burdened, obstructed
or diminished the flow of interstate commerce.
The evidence in the present case that the Code prac-
tices which are regulated cause such a burden and
obstruction is a sufficient ground of distinction be-
tween the child-labor case and the one at bar.

A second and more important ground of distine-
tion is the different purpose and objective of Con-
gress in the Recovery Act. The child-labor statute
dealt with interstate commerce only when there had
been a departure from certain labor standards in
production preceding commerce. The legislation
was cast in the form of commerce regulation to
achieve a non-commerce purpose, to impose upon
those engaged in production a prescribed labor
policy.
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In the Recovery Act, on the other hand, wage and
bour regulation is authorized only as a part of, and
in subordination to, the fixing of standards of fair
competition and, as trades and industries are
organized today, codes of fair competition are codes
of fair interstate competition. The provisions of
the Act, the Committee reports, the debates in Con-
gress, the hearings on the bill and the circumstances
existing at the time the statute was enacted, all
establish that the first and foremost purpose of
Congress in the Recovery Act was rehabilitation
of trade and commerce, and that regulation of
minimum wages and maximum hours of labor was
authorized from the standpoint of eliminating un-
fair competitive practices in interstate commerce.

In section 1 of the Act Congress declared the ex-
istence of a national emergency ‘‘which burdens in-
terstate and foreign commerce.” In its declara-
tion of policy, the policy first declared was, ‘“to re-
move obstructions to the free flow of interstate and
foreign commerce which tend to diminish the
amount thereof.’’

Title I of the Act authorizes codes of fair com-
petition and Title IT provides for the construction
of and loans in aid of public works and various
construction projects, and authorizes an appropri-
ation of $3,300,000,000 for the purposes of the Act.
Congress authorized this vast appropriation in a
time of diminished public revenue in order to set
the wheels of industry and commerce in motion, to
“prime the pump.’’
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The House Ways and Means Committee in its
report on the bill stated (H. Rep. No. 159, 73d
Cong., 1st Sess., p. 11):

The public-works program should produce
immediate substantial revival of business.
The industrial recovery program should
¥ * * add to this stimulation * * *,
By raising the standard of labor conditions
throughout trade and industry, through vol-
untary cooperation with the aid of the Gov-
ernment, unfair competition, based upon the
employment of underpaid and overworked
labor, should be generally eliminated.

The Senate Finance Committee in its report on
the bill discussed the Committee changes in the
House bill and printed the report of the House
Committee. (Sen. Rep. No. 114, 73d Cong., 1st
Sess.)

‘We again refer to statemenis made by the Presi-
dent in his message to Congress and to statements
made on the floor of Congress and in hearings on
the bill which are set forth in the Appendix, pp.
“62-67. They show that the proponents of this
legislation deemed wage cutting and the lengthen-
ing of working hours as destructive of interstate
commerce and fair interstate competition.

Regulation may be valid when Congress intended
to act and did act under its commerce power al-
though regulation of the same kind could not be
supported under this power when Congress in-

tended to act and did act under some other power.
130948~—35——7
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Compare Board of Trade v. Olsen, 262 U. 8. 1,
supra, with Hill v. Wallace, 259 U. S. 44. 1t fol-
lows that a type of regulation which was invalid
when, as in the child-labor law, Congress legislated
for a non-commerce purpose, should be upheld
when, as in the Recovery Act, Congress legislated
upon the same subject for a commerce purpose.
And even if the Court should conclude that Con-
gress in this legislation may have been actuated, in
part, by other purposes, this would not affect the
validity of the statute. Legislation enacted for a
purpose within constitutional power is valid al-
though other ends not within such power were
sought to be attained. Stephenson v. Binford, 287
U. 8. 251, 276.

A further ground of distinction between the
present case and Hammer v. Dagenhart is the
wholly different situation of industry, trade, and
commerce when the Recovery Act was passed. In
a time of severe depression, interstate competition
and commerce are peculiarly sensitive to and af-
fected by variations in terms of employment.
Interstate commerce is the instrumentality by
which producers or localities impose their labor
standards upon producers and localities elsewhere.”

When the child-labor law was passed (1916), the
World War was in progress and every effort was

38 See Some Legal Aspects of the National Industrial Ee-
covery Act, 47 Harvard Law Review 85, 88-89; Wahren-
brock, Federal Anti-Trust Law and the National Industrial
Recovery Act, 831 Mich. Law Rev. 1009, 1054-1055.
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directed toward increasing production. The pri-
mary competition was between employers to secure
adequate labor. In 1933 the economic situation
was reversed. Competition in the ranks of labor
to sell their services afforded opportunity to hard-
pressed employers to exploit their workmen, and
when the less scrupulous yielded to this tempta-
tion, others were forced by competition to pursue
the same course. Whether or not interstate com-
merce was substantially affected by child labor in
1916, it will scarcely be contended that interstate
commerce was not vitally affected by wage-cutting
in the depression years.

It is submitted that what practices and conditions
materially affect interstate commerce, so as to be
within Federal control, is a question of fact. Trade
practices and labor conditions, which in normal
times would have only an indirect and incidental
effect upon interstate commerce, may substantially
burden interstate commerce during a period of
overproduction, cutthroat competition, unemploy-
ment, and reduced purchasing power. See Rich-
mond Hostery Mills v. Camp, 7 Fed. Supp. 139, 144 ;
Southport Petroleum Co. v. Ickes, 61 Wash. L. Rep.
577. The issue presented for determination here
should not be prejudiced by the fact that nearly
twenty years earlier, when economic conditions
were altogether different, a bare majority of this
Court concluded that a statute with wholly differ-
ent objectives was not within the Federal commerce

power.
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E. PRACTICES RESPONSIBLE IN PART FOR A WIDESPREAD AND
SHARP DECLINE! IN PRICES AND WAGES CONTRIBUTE TO THR

OBSTRUCTION OF INTERSTATE COMMERCE AND MAY BE REGU-
LATED BY THE FEDERAL GOVERNMENT.

We have maintained thus far that the provisions
of the Live Poultry Code here in question are valid
regulations of interstate commerce because the
practices regulated are part of or substantially
affect interstate commerce in that industry. There
is, however, an independent ground on which
these provisions can be sustained. The Code was
not an isolated effort at Federal regulation.
It was part of a broader plan embodied in the
National Industrial Recovery Act and appli-
cable to numerous industries in or affecting inter-
state commerce.

The Recovery Act was passed after production,
trade and commerce had been declining for three
and one-half years and after the decline had as-
sumed tremendous proportions. The purpose of
the Act and of the codes of fair competition author-
1zed by Title I was the promotion of recovery in
commerce and industry. The justification under
the commerce clause for particular provisions in
the codes may be based in part upon their relation
to the revival of business and commerce. In this
view they are to be regarded as reasonable means
of remedying the breakdown in trade and com-
merce then existing, a breakdown so severe and ex-
tensive that it was ‘“‘the outstanding contemporary
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fact, dominating thought and action throughout
the country.”” Atchison, T. & S. F. Railway Co.
v. United States, 284 U. S. 248, 260.

The sharp downward trend of business was
marked by a catastrophic fall in commodity prices,
a heavy decline in wages, salaries, and employment
and a curtailed market for both consumers’ and
producers’ goods. These factors interacted upon
and intensified each other, producing a cumulative
downward trend. In this period of falling prices
and shrinking business, overhead charges—such as
interest, taxes, depreciation and depletion of
plant—remained fairly constant and so became a
relatively heavy burden. The practice of sharply
reducing prices in an effort to obtain a larger share
of the decreased demand required a reduction in
costs. The pressure to reduce costs is generally
directed toward the item most easily subject to con-
trol, namely, labor costs. Reduction of wages and
other forms of reduced labor costs are relatively
easy in a time of depression because of the demoral-
ization in the labor market caused by widespread
unemployment. As prices and wages are cut by in-
dividual employers or groups of employers, others
in self-preservation are compelled to do the same.
The process tends to repeat itself at constantly
lower and lower levels.*

8¢ The processes of the “vicious spiral of deflation” are
thus succinctly described by Alexander Sachs, the first Chief
of the Division of Economic Research and Planning of the



