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expansion of the industry have led to prac-
tices and methods of production, distribu-
tion, and marketing of such coal that waste
such coal resources of the Nation, disorgan-
ize the interstate commerce in such coal and
portend the destruction of the industry it-
self, and burden and obstruct the interstate
commerce in such coal, to the end that con-
trol of such production and regulation of the
prices realized by the producers thereof are
necessary to promote its interstate com-
merce, remove burdens and obstructions
therefrom, and protect the national public
interest therein; that practices prevailing in
the production of bituminous coal directly
affect its interstate commerce and require
regulation for the protection of that com-
merce, and that the right of mine workers to
organize and collectively bargain for wages,
hours of labor, and conditions of employ-
ment should be guaranteed in order to pre-
vent constant wage cutting and the establish-
ment of disparate labor costs detrimental to
fair competition in the interstate marketing
of bituminous coal, and in order to avoid
those obstructions to its interstate commerce
that recur in the industrial disputes over
labor relations at the mines.

NATIONAL BITUMINOUS COAL COMMISSION

SEC. 2. (a) There is hereby established in
the Department of the Interior a National
Bituminous Coal Commission (herein re-
ferred to as "Commission"), which shall be
composed of five members appointed by the
President, by and with the advice and con-
sent of the Senate, for a term of four years
or until the prior termination of this title.
The Commission shall annually designate its
chairman, and shall have a seal which shall



291

be judicially recognized. Any person ap-
pointed to fill a vacancy shall be appointed
only for the unexpired term of his predeces-
sor in office. The Commission shall have
an office in the city of Washington, District
of Columbia, and shall convene at such times
and places as the majority of the Commis-
sion shall determine. The members of the
Commission shall have no financial interest,
direct, or indirect, in the mining, transporta-
tion, or sale of, or manufacture of equipment
for, coal, oil, or gas, or in the generation,
transmission, or sale of hydroelectric power,
or in the manufacture of equipment for the
use thereof, and shall not engage in any other
business, vocation, or employment. Any
Commissioner may be removed by the Pres-
ident for inefficiency, neglect of duty, or mal-
feasance in office. The Commission shall,
with due regard to the provisions of the
civil-service laws or the Classification Act
of 1923, as amended, appoint and fix the
compensation and duties of a secretary and
necessary clerical and other assistants, none
of whom shall be related to any member of
the Commission by marriage or within the
third degree by blood. The members of the
Commission shall each receive compensation
at the rate of $10,000 per year and necessary
traveling expenses. Such Commission shall
have the power to make and promulgate all
reasonable rules and regulations for carry-
ing out the provisions of this Act, and shall
annually make full report of its activities to
the Secretary of the Interior for transmis-
sion to Congress. Upon all matters within
its jurisdiction coming before it for deter-
mination, it shall have the power and duty
of hearing evidence and finding facts upon
which its orders and action may be predi-
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cated, and its findings of fact supported by
any substantial evidence shall be conclusive
upon review thereof by any court of the
United States.

(b) (1) There shall be an office in the
Department of the Interior to be known as
the office of the Consumers' Counsel of the
National Bituminous Coal Commission.
The office shall be in charge of a counsel to be
appointed by the President, by and with the
advice and consent of the Senate. The
counsel shall have no financial interest, di-
rect or indirect, in the mining, transporta-
tion, or sale of, or the manufacture of equip-
ment for, coal, oil, or gas, or in the genera-
tion, transmission, or sale of hydroelectric
power, or in the manufacture of equipment
for the use thereof, and shall not engage in
any other business, vocation, or employment.
The counsel shall receive compensation at
the rate of $10,000 per year and necessary
traveling expenses.

(2) It shall be the duty of the counsel to
appear in the interest of the consuming pub-
lic in any proceeding before the Commis-
sion and to conduct such independent inves-
tigation of matters relative to the bituminous
coal industry and the administration of this
Act as he may deem necessary to enable him
properly to represent the consuming public
in any proceeding before the Commission.
In any proceeding before the Commission in
which the counsel has entered an appear-
ance, the counsel shall have the right to offer
any relevant testimony and argument, oral
or written, and to examine and cross-exam-
ine witnesses and parties to the proceeding,
and shall have the right to have subpena or
other process of the Commission issue in his
behalf. Whenever the counsel finds that it
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is in the interest of the consuming public to
have the Commission furnish any informa-
tion at its command or conduct any investi-
gation as to any matter within its authority,
then the counsel shall so certify to the Com-
mission, specifying in the certificate the in-
formation or investigation desired. There-
upon the Commission shall promptly furnish
to the counsel the information or promptly
conduct the investigation and place the re-
sults thereof at the disposal of the counsel.

(3) Within the limitations of such appro-
priations as the Congress may from time to
time provide, the counsel is authorized, with
due regard to the civil service laws and the
Classification Act of 1923, as amended, to
appoint and fix the compensation and duties
of such assistants and clerks, and is author-
ized to make such expenditures, as may be
necessary for the performance of the duties
vested in him.

TAX ON BITUMINOUS COAL

SEC. 3. There is hereby imposed upon the
sale or other disposal of all bituminous coal
produced within the United States an excise
tax of 15 per centum on the sale price at the
mine, or in the case of captive coal the fair
market value of such coal at the mine, such
tax, subject to the later provisions of this
section, to be payable to the United States
by the producers of such coal, and to be pay-
able monthly for each calendar month, on
or before the first business day of the second
succeeding month, and under such regula-
tions, and in such manner, as shall be pre-
scribed by the Commissioner of Internal
Revenue: Provided, That in the case of cap-
tive coal produced as aforesaid, the Commis-
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sioner of Internal Revenue shall fix a price
therefor at the current market price for the
comparable kind, quality, and size of coals in
the locality where the same is produced:
Provided further, That any such coal pro-
ducer who has filed with the National Bi-
tuminous Coal Commission his acceptance of
the code provided for in section 4 of this
Act, and who acts in compliance with the
provisions of such code, shall be entitled to a
drawback in the form of a credit upon the
amount of such tax payable hereunder,
equivalent to 90 per centum of the amount
of such tax, to be allowed and deducted
therefrom at the time settlement therefor is
required, in such manner as shall be pre-
scribed by the Commissioner of Internal
Revenue. Such right or benefit of draw-
back shall apply to all coal sold or disposed
of from and after the day of the producer's
filing with the Commission his acceptance of
said code in such form of agreement as the
Commission may prescribe. No producer
shall by reason of his acceptance of the code
provided for in section 4 or of the drawback
of taxes provided in section 3 of this Act be
held to be precluded or estopped from con-
testing the constitutionality of any provision
of said code, or its validity as applicable to
such producer.

BITUMINOUS COAL CODE

SEC. 4. The provisions of this section shall
be formulated by the Commission into a
working agreement, to be known as the
"Bituminous Coal Code", and herein re-
ferred to as the "Code." Producers ac-
cepting and operating under its provisions
are herein referred to as "Code members."
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For the purpose of carrying out the de-
clared policy of this Act, the code shall con-
tain the following conditions, provisions,
and obligations which will tend to regulate
interstate commerce in bituminous coal and
transactions directly affecting interstate
commerce in bituminous coal:

PART I-ORGANIZATION AND PRODuCTION

(a) Twenty-three district boards of coal
producers shall be organized. Each district
board shall consist of not less than three nor
more than seventeen members. The number
of members of the district board shall, sub-
ject to the approval of the Commission, be
determined by the majority vote of the dis-
trict tonnage during the calendar year 1934
represented at a meeting of the producers
of the district called for the purpose of such
determination and for the election of such
district board; and all known producers
within the district shall be given notice of
the time and place of the meeting. All but
one of the members of the district board
shall be producers or representatives of pro-
ducers truly representative of all the mines
of the district. The number of such pro-
ducer members shall be an even number.
One-half of such producer members shall be
elected by the majority in number of the pro-
ducers of the district represented at the
aforesaid meeting. The other producer
members shall be elected by votes cast in the
proportion of the annual tonnage output for
the preceding calendar year of the producers
in the district, with the right on the part of
the producers to vote their tonnage cumula-
tively: Provided, That not more than one
officer or employee of any producer within a

50845-36-20
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district shall be a member of the district
board at the same time. The remaining
member of each district board shall be se-
lected by the organization of employees rep-
resenting the preponderant number of em-
ployees in the industry of the district in
question. The term of district board mem-
bers shall be two years and until their
successors are elected.

In case any marketing agency comprising
a substantial number of code members in
any producing field within a district estab-
lishes, to the satisfaction of the Commission,
that it has no representation upon the dis-
trict board and that it is fairly entitled
thereto, the Commission may, in its discre-
tion, after hearing, increase the member-
ship of such district board so as to provide
for such representation.

Marketing agencies may be established or
maintained within any district by a volun-
tary association of producers within any
producing field therein, as such producing
field may be defined by the district board,
and function under such general rules and
regulations as may be prescribed by the dis-
trict board, with the approval of the Com-
mission, for the purpose of marketing their
coal with due respect for the standards of
unfair competition as defined in this Act.
Each such marketing agency shall impose
no unreasonable or inequitable conditions of
membership and shall be truly representa-
tive of at least one-third of the tonnage of
any producing field or group of producing
fields.

The term "marketing agency" or "agen-
cies" as used in this Act shall include any
trade association of coal producers comply-
ing with the requirements of a marketing
agency and exercising the functions thereof.
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The district boards and marketing agen-
cies shall each have power to adopt bylaws
and rules of procedure, subject to approval
of the Commission, and to appoint officers
from their own membership, to fix their
terms and compensation, to provide for re-
ports, and to employ such committees, em-
ployees, arbitrators, and other persons nec-
essary to effectuate their purposes. Mem-
bers of the district board shall serve, as such,
without compensation, but may be reim-
bursed for their reasonable expenses. The
territorial boundaries or limits of such
twenty-three districts are set forth in the
schedule entitled "Schedule of Districts"
and annexed to this Act: Provided, That the
terirtorial boundaries or limits of any dis-
trict or districts may be changed, or said
districts may be divided or consolidated,
after hearing, by the Commission.

(b) The expense of administering the
code by the respective district boards shall
be borne by those subject to the jurisdiction
of such boards, respectively, each paying his
proportionate share, as assessed, computed
on a tonnage basis, in accordance with reg-
ulations prescribed by such boards with the
approval of the Commission. Such assess-
ments may be collected by the district board
by action in any court of competent juris-
diction.

(c) Nothing contained in this Act shall
constitute the members of a district board
partners for any purpose. Nor shall any
member of a district board be liable in any
manner to anyone for any act of any other
member, officer, agent, or employee of the
district board. Nor shall any member of a
district board, exercising reasonable dili-
gence in the conduct of his duties under this
Act, be liable to anyone for any action or
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omission to act under this Act, except for
his own willful misfeasance, or for non-
feasance involving moral turpitude.

PART II-MARKETING

The district boards and code members
shall accept and be subject to the jurisdiction
of the Commission to approve or to fix mini-
mum and maximum prices, as follows:

(a) All code members shall, in their re-
spective districts, report all spot orders to
the district board and shall file with it copies
of all contracts for the sale of coal, copies
of all invoices, copies of all credit memo-
randa, and such other information concern-
ing the preparation, cost, sale, and distribu-
tion of coal as the Commission may author-
ize or require. All such records shall be
held by the district board as the confidential
records of the code member filing such
information.

Each district board may set up and main-
tain a statistical bureau, and the district
board may require that such reports and
other information in this subsection de-
scribed shall be filed with such statistical
bureau in lieu of the filing thereof with the
district board.

Each district board shall, from time to
time on its own motion or when directed by
the Commission, establish minimum prices
free on board transportation facilities at the
mines for kinds, qualities, and sizes of coal
produced in said district, with full authority,
in establishing such minimum prices, to
make such classification of coals and price
variations as to mines and consuming mar-
ket areas as it may deem necessary and
proper. In order to sustain the stabiliza-
tion of wages, working conditions, and maxi-
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mum hours of labor, said prices shall be
established so as to yield a return per net
ton for each district in a minimum price
area, as such districts are identified and
such area is defined in the subjoined table
designated "Minimum-price area table",
equal as nearly as may be to the weighted
average of the total costs, per net ton, de-
termined as hereinafter provided, of the
tonnage of such minimum price area. The
computation of the total costs shall include
the cost of labor, supplies, power, taxes, in-
surance, workmen's compensation, royal-
ties, depreciation, and depletion (as deter-
mined by the Bureau of Internal Revenue
in the computation of the Federal income
tax) and all other direct expenses of produc-
tion, coal operators' association dues, dis-
trict board assessments for Board operating
expenses only levied under the code, and rea-
sonable costs of selling and the cost of
administration.

MINIMUM-PRICE-AREA TABLE

Area 1: Eastern Pennsylvania, district 1;
western Pennsylvania, district 2; northern
West Virginia, district 3; Ohio, district 4;
Michigan, district 5; Panhandle, district 6;
Southern numbered 1, district 7; Southern
numbered 2, district 8; West Kentucky, dis-
trict 9; Illinois, district 10; Indiana, district
11; Iowa, district 12; that part of Southeast-
ern district 13, comprising Van Buren,
Warren, and McMinn Counties in Tennessee.

Area 2: Southeastern, district 13, except
Van Buren, Warren, and McMinn Counties
in Tennessee.

Area 3: Arkansas-Oklahoma, district 14.
Area 4: Southwestern, district 15.
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Area 5: Northern Colorado, district 16;
southern Colorado, district 17; New Mexico,
district 18.

Area 6: Wyoming, district 19; Utah, dis-
trict 20.

Area 7: North Dakota and South Dakota,
district 21.

Area 8: Montana, district 22.
Area 9: Washington, district 23.
The minimum prices so established shall

reflect, as nearly as possible, the relative
market value of the various kinds, qualities,
and sizes of coal, shall be just and equitable
as between producers within the district,
and shall have due regard to the interests
of the consuming public. The procedure for
establishment of minimum prices shall be
in accordance with rules and regulations to
be approved by the Commission.

A schedule of such minimum prices, to-
gether with the data upon which they are
computed, including, but without limitation,
the factors considered in determining the
price relationship, shall be submitted by the
district board to the Commission, which may
approve, disapprove, or modify the same to
conform to the requirements of this subsec-
tion, and such approval, disapproval, or
modification shall be binding upon all code
members within the district, subject to such
modification therein as may result from the
coordination provided for in the succeeding
subsection (b): Provided, That all mini-
mum prices established for any kind, qual-
ity, or size of coal for shipment into any
consuming market area shall be just and
equitable as between producers within the
district: Ad provided further, That no
minimum price shall be established that per-
mits dumping.
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As soon as possible after its creation, each
district board shall determine the weighted
average of the total costs of the ascertain-
able tonnage produced in the district in the
calendar year 1934. The district board
shall adjust the average costs so determined,
as may be necessary to give effect to any
changes in wage rates, hours of employment,
or other factors substantially affecting costs,
exclusive of seasonal changes, so as to reflect
as accurately as possible any change or
changes which may have been established
since January 1, 1934. Such determination
and the computations upon which it is based
shall be promptly submitted to the Commis-
sion by each district board in the respective
minimum-price area. The Commission shall
thereupon determine the weighted average
of the total costs of the tonnage for each
minimum-price area in the calendar year
1934, adjusted as aforesaid, and transmit it
to all the district boards within such mini-
mum-price area. Said weighted average of
the total costs shall be taken as the basis for
the establishment of minimum prices to be
effective until changed by the Commission.
Thereafter, upon satisfactory proof made at
any time by any district board of a change
in excess of 2 cents per net ton of two thou-
sand pounds in the weighted average of the
total costs in the minimum-price area, ex-
clusive of seasonal changes, the Commission
shall increase or decrease the minimum
prices accordingly. The weighted average
figures of total cost determined as aforesaid
shall be available to the public.

Each district board shall, on its own mo-
tion or when directed by the Commission, es-
tablish reasonable rules and regulations inci-
dental to the sale and distribution of coal by
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code members within the district. Such
rules and regulations shall not be inconsist-
ent with the requirements of this section and
shall conform to the standards of fair com-
petition hereinafter established. Such rules
and regulations shall be submitted by the
district board to the Commission with a
statement of the reasons therefor, and the
Commission may approve, disapprove, or
modify the same, and such approval, disap-
proval, or modification shall be binding upon
all code members within the district.

(b) District boards shall, under rules and
regulations established by the Commission,
coordinate in common consuming market
areas upon a fair competitive basis the
minimum prices and the rules and regula-
tions established by them, respectively, un-
der subsection (a) hereof. Such coordina-
tion, among other factors, but without limi-
tation, shall take into account the various
kinds, qualities, and sizes of coal, and trans-
portation charges upon coal. All minimum
prices established for any kind, quality, or
size of coal for shipment into any consum-
ing market area shall be just and equitable,
and not unduly prejudicial or preferential,
as between and among districts, and shall
reflect, as nearly as possible, the relative
market values, at points of delivery in each
common consuming market area, of the va-
rious kinds, qualities and sizes of coal pro-
duced in the various districts; to the end of
affording the producers in the several dis-
tricts substantially the same opportunity to
dispose of their coals upon a competitive
basis as has heretofore existed. The mini-
mum prices established as a result of such
coordination shall not, as to any district,
reduce or increase the return per net ton
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upon all the coal produced therein below or
above the minimum return as provided in
subsection (a) of this section by an amount
greater than necessary to accomplish such
coordination, to the end that the return per
net ton upon the entire tonnage of the mini-
mum price area shall approximate and be
not less than the weighted average of the
total costs per net ton of the tonnage of
such minimum price area. Such coordi-
nated prices and rules and regulations, to-
gether with the data upon which they are
predicated, shall be submitted to the Com-
mission, which may approve, disapprove, or
modify the same to establish and maintain
such fair competitive relationship, and such
approval, disapproval, or modification shall
be binding upon all code members within the
affected districts. No minimum price shall
be established that permits dumping. On
the petition of any district board or other
party in interest or on its own motion, after
notice to the district boards, the Commis-
sion may at any time conduct hearings to
determine whether the foregoing method of
fixing minimum prices under subsection (a)
is prejudicial to any district with respect to
the fair opportunity of such district to
market its coal. Should the Commission so
find, and further find that the prejudice
cannot be removed through the coordina-
tion of minimum prices as provided for in
this subsection (b), then the Commission
may establish a different basis for deter-
mining minimum prices in such district, to
the end that fair and competitive prices
shall prevail in the marketing of the coal
produced in such district: Provided, That
the minimum prices so established as to any
such district shall yield a return, per net
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ton, not less than the weighted average of
the total costs per net ton, of the tonnage of
such district.

(c) When, in the public interest, the
Commission deems it necessary to establish
maximum prices for coal in order to pro-
tect the consumer of coal against unreason-
ably high prices therefor, the Commission
shall have the right to fix maximum prices
free on board transportation facilities for
coal in any district. Such maximum prices
shall be established at a uniform increase
above the minimum prices in effect within
the district at the time, so that in the aggre-
gate the maximum prices shall yield a rea-
sonable return above the weighted average
total cost of the district: Provided, That no
maximum price shall be established for any
mine which shall not return cost plus a rea-
sonable profit.

(d) If any code member or district board,
or any State or political subdivision of a
State, shall be dissatisfied with such coordi-
nation of prices or rules and regulations, or
by a failure to establish such coordination
of prices or rules and regulations, or by the
maximum prices established for him or it
pursuant to subsection (c) of this section,
he or it shall have the right, by petition, to
make complaint to the Commission, and the
Commission shall, under rules and regula-
tions established by it, and after notice and
hearing, make such order as may be required
to effectuate the purpose of subsections (b)
and (c) of this section, which order shall be
binding upon all parties in interest. Pend-
ing final disposition of such petition, and
upon reasonable showing of necessity there-
for, the Commission may make such prelimi-
nary or temporary order as in its judgment
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may be appropriate, and not inconsistent
with the provisions of this Act.

(e) Subject to the exceptions provided in
section 12 of this Act, no coal shall be sold or
delivered at a price below the minimum or
above the maximum therefor approved or
established by the Commission, and the sale
or delivery of coal at a price below such
minimum or above such maximum shall con-
stitute a violation of the code.

Subject to the exceptions provided in sec-
tion 12 of this Act, a contract for the sale of
coal at a price below the minimum or above
the maximum therefor approved or estab-
lished by the Commission at the time of the
making of the contract shall constitute a vio-
lation of the code, and such contract shall be
invalid and unenforceable.

From and after the date of approval of
this Act, until prices shall have been estab-
lished pursuant to subsections (a) and (b)
of part II of this section, no contract for the
sale of coal shall be made providing for de-
livery for a period longer than thirty days
from the date of the contract.

While this Act is in effect no code member
shall make any contract for the sale of coal
for delivery after the expiration date of this
Act at a price below the minimum or above
the maximum therefor approved or estab-
lished by the Commission and in effect at the
time of making the contract.

The minimum prices established in accord-
ance with the provisions of this section shall
not apply to coal sold by a code member and
shipped outside the domestic market. The
domestic market shall include all points
within the continental United States and
Canada, and car-ferry shipments to the
Island of Cuba. Bunker coal delivered to
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steamships for consumption thereon shall be
regarded as shipped within the domestic
market. Maximum prices established in ac-
cordance with the provisions of this section
shall not apply to coal sold by a code mem-
ber and shipped outside the continental
United States.

(f) All data, reports, and other informa-
tion in the possession of the National Re-
covery Administration in relation to bi-
tuminous coal shall be available to the
Commission for the administration of this
Act.

(g) The price provisions of this Act shall
not be evaded or violated by or through the
use of docks or other storage facilities or
transportation facilities, or by or through
the use of subsidiaries, affiliated sales or
transportation companies or other inter-
mediaries or instrumentalities, or by or
through the absorption, directly or indi-
rectly, of any transportation or incidental
charge of whatsoever kind or character, or
any part thereof. The Commission is hereby
authorized, after investigation and hearing,
and upon notice to the interested parties, to
make and issue rules and regulations to make
this subsection effective.

(h) All sales and contracts for the sale of
coal shall be subject to the code prices herein
provided for and in effect at the time of the
making of such sales and contracts. The
Commission shall prescribe the price allow-
ance to and receivable by persons who pur-
chase coal for resale, and resell it in not less
than cargo or railroad carload lots; and shall
require the maintenance by such persons, in
the resale of coal, of the minimum prices
established under this Act.
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UNFAIR METHODS OF COMPETITION

(i) The following practices shall be un-
fair methods of competition and shall con-
stitute violations of the code:

1. The consignment of unordered coal, or
the forwarding of coal which has not actu-
ally been sold, consigned to the producer or
his agent: Provided, however, That coal
which has not actually been sold may be for-
warded, consigned to the producer or his
agent at rail or track yards, tidewater ports,
river ports, or lake ports, or docks beyond
such ports. Such limitations on the con-
signment of coal shall not apply to the fol-
lowing classes: Bunker coal, coal applicable
against existing contracts, coal for storage
(other than in railroad cars) by the pro-
ducer or his agent in rail or track yards or
on docks, wharves, or other yards for resale
by the producer or his agent.

2. The adjustment of claims with pur-
chasers of coal in such manner as to grant
secret allowances, secret rebates, or secret
concessions, or other price discrimination.

3. The prepayment of freight charges
with intent to or having the effect of grant-
ing a discriminatory credit allowance.

4. The granting in any form of adjust-
ments, allowances, discounts, credits, or re-
funds to purchasers or sellers of coal, for the
purposes or with the effect of altering retro-
actively a price previously agreed upon, in
such manner as to create price discrimina-
tion.

5. The predating or postdating of any in-
voice or contract for the purchase or sale of
coal, except to conform to a bona fide agree-
ment for the purchase or sale entered into
on the predate.
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6. The payment or allowance in any form
or by any device of rebates, refunds, credits,
or unearned discounts, or the extension to
certain purchasers of services or privileges
not extended to all purchasers under like
terms and conditions, or under similar cir-
cumstances.

7. The attempt to purchase business, or to
obtain information concerning a competi-
tor's business by concession, gifts, or bribes.

8. The intentional misrepresentation of
any analysis or of analyses, or of sizes, or
the intentional making, causing, or permit-
ting to be made, or publishing, of any false,
untrue, misleading, or deceptive statement
by way of advertising, invoicing, or other-
wise concerning the size, quality, character,
nature, preparation, or origin of any coal
bought, sold, or consigned.

9. The unauthorized use, whether in writ-
ten or oral form, of trade marks, trade
names, slogans, or advertising matter al-
ready adopted by a competitor, or any de-
ceptive approximation thereof.

10. Inducing or attempting to induce, by
any means or device whatsoever, a breach of
contract between a competitor and his cus-
tomer during the term of such contract.

11. Splitting or dividing commissions,
broker's fees, or brokerage discounts, or
otherwise in any manner directly or indi-
rectly using brokerage commissions or job-
bers' arrangements or sales agencies for
making discounts, allowances, or rebates, or
prices other than those determined under
this Act, to any industrial consumer or to
any retailers, or to others, whether of a like
or different class.

12. Selling to, or through, any broker,
jobber, commission account, or sales agency,
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which is in fact or in effect an agency or an
instrumentality of a retailer or an industrial
consumer or of an organization of retailers
or industrial consumers, whereby they or
any of them secure either directly or indi-
rectly a discount, dividend, allowance, or re-
bates, or a price other than that determined
in the manner prescribed by this Act.

13. Violations of the provisions of the
code.

It shall not be an unfair method of com-
petition or a violation of the code or any
requirement of this Act (1) to sell to or
through any bona fide and legitimate farm-
er's cooperative organization duly organized
under the laws of any State, Territory, the
District of Columbia, or the United States
whether or not such organization grants re-
bates, discounts, patronage dividends, or
other similar benefits to its members (2) to
sell through any intervening agency to any
such cooperative organization, or (3) to pay
or allow to any such cooperative organiza-
tion or to any such intervening agency any
discount, commission, rebate, or dividend
ordinarily paid or allowed, or permitted by
the code to be paid or allowed, to other pur-
chasers for purchases in wholesale or mid-
dleman quantities.

(j) The Commission shall have jurisdic-
tion to hear and determine written com-
plaints made charging any violation of the
code specified in this part II. It shall make
and publish rules and regulations for the
consideration and hearing of any such com-
plaint, and all interested parties shall be re-
quired to conform thereto. The Commis-
sion shall make due effort toward adjust-
ment of such complaints and shall endeavor
to compose the differences of the parties, and
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shall make such order or orders in the
premises, from time to time, as the facts and
the circumstances warrant. Any such order
shall be subject to review as are other orders
of the commission.

PART III-LABoR RELATIONS

To effectuate the purposes of this Act, the
district boards and code members shall ac-
cept the following conditions which shall be
contained in said code:

(a) Employees shall have the right to or-
ganize and bargain collectively through rep-
resentatives of their own choosing, and shall
be free from interference, restraint, or co-
ercion of employers, or their agents, in the
designation of such representatives or in
self-organization or in other concerted activ-
ities for the purpose of collective bargaining
or other mutual aid or protection; and no
employee and no one seeking employment
shall be required as a condition of employ-
ment to join any company union.

(b) Employees shall have the right of
peaceable assemblage for the discussion of
the principles of collective bargaining, shall
be entitled to select their own check-weigh-
man to inspect the weighing or measuring of
coal, and shall not be required as a condition
of employment to live in company houses or
to trade at the store of the employer.

(c) A Bituminous Coal Labor Board,
hereinafter referred to as "Labor Board",
consisting of three members, shall be ap-
pointed by the President of the United
States by and with the advice and consent of
the Senate, and shall be assigned to the De-
partment of Labor. The chairman shall be
an impartial person with no financial inter-
est in the industry, or connection with any
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,organization of the employees. Of the other
members, one shall be a representative of
the producers and one shall be a representa-
tive of the organized employees, each of
whom may retain his respective interest in
the industry or relationship to the organiza-
tion of employees. The Labor Board shall,
with due regard to the provisions of the
civil-service laws and the Classification Act
of 1923, as amended, appoint and fix the
compensation and duties of a secretary and
necessary clerical and other assistants. The
members shall serve for a period of four
years or until the prior termination of this
Act, and shall each receive compensation at
the rate of $10,000 per annum and necessary
traveling expenses. Any person appointed
to fill a vacancy shall be appointed,only for
the unexpired term of his predecessor in
office. Decisions of the Labor Board may
be made by a majority thereof.

(d) The Labor Board shall sit at such
places as its duties require, and may appoint
an examiner to report evidence for its find-
ing in any particular case. It shall notify
the parties to any dispute of the time and
place of the taking of evidence, or the hear-
ing of the cause, and its finding of facts sup-
ported by any substantial evidence shall be
conclusive upon review thereof by any court
of the United States. It shall transmit its
findings and order to the parties interested
and to the Commission. The Commission
shall take no action thereon for sixty days
after the entry of the order of the Labor
Board; and if within such sixty days an ap-
peal is taken under the provisions of section
16 of this Act, no action on such finding and
order shall be taken by the Commission dur-
ing the pendency of the appeal.

.50845-.q6 , 21
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(e) The Labor Board shall have authority
to adjudicate disputes arising under subsec-
tions (a) and (b) of this part III, and to
determine whether or not an organization of
employees has been promoted, or is con-
trolled or dominated by an employer in its
organization, management, policy, or elec-
tion of representatives; and for the purpose
of determining who are the freely chosen
representatives of the employees the Board
may order and under its supervision may
conduct an election of employees for that
purpose. The Labor Board may order a
code member to meet the representatives of
its employees for the purpose of collective
bargaining.

(f) The Labor Board may offer its serv-
ices as mediator in any dispute between a
producer and its employees where such dis-
pute is not determined by the tribunal set up
in a bona fide collective contract; and upon
the written submission by the parties re-
questing an award on a stated matter signed
by the duly accredited representatives of the
employer and employees, the Labor Board
may arbitrate the matter submitted.

(g) Whenever the maximum daily and
weekly hours of labor are agreed upon in
any contract or contracts negotiated between
the producers of more than two-thirds the
annual national tonnage production for the
preceding calendar year and the representa-
tives of more than one-half the mine work-
ers employed, such maximum hours of labor
shall be accepted by all the code members.
The wage agreement or agreements negoti-
ated by collective bargaining in any district
or group of two or more districts, between
representatives of producers of more than
two-thirds of the annual tonnage production
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of such district or each of such districts in a
contracting group during the preceding cal-
ender year, and representatives of the ma-
jority of the mine workers therein, shall be
filed with the Labor Board and shall be ac-
cepted as the minimum wages for the vari-
ous classifications of labor by the code mem-
bers operating in such district or group of
districts.

ORGANIZATION OF THE CODE

SEC. 5. (a) Upon the appointment of the
Commission it shall at once formulate said
code and assist in the organization of the
district boards as provided for in section 4,
and shall prepare and supply to all coal pro-
ducers forms of acceptance for membership
therein. Such forms of acceptances, when
executed, shall be acknowledged before any
official authorized to take acknowledgments.

(b) The membership of any such coal pro-
ducer in such code and his right to a draw-
back on the taxes levied under section 3 of
this Act, may be revoked by the Commis-
sion upon written complaint by any party
in interest, after a hearing, with thirty days'
written notice to the member, upon proof
that such member has willfully failed or re-
fused to comply with any duty or require-
ment imposed upon him by reason of his
membership; and in such a hearing any
party in interest, including the district
boards, other code members, consumers, em-
ployees, and the Commissioner of Internal
Revenue, shall be entitled to present evidence
and be heard: Provided, That the Commis-
sion,'in its discretion, may in such case make
an order directing the code member to cease
and desist from violations of the code and
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upon failure of the code member to comply
with such order the Commission may reopen
the case upon ten days' notice to the code
member affected and proceed in the hearing
thereof as above provided.

The Commission shall keep a record of the
evidence heard by it in any proceeding to
cancel or revoke the membership of any code
member and its findings of fact if sup-
ported by any substantial evidence shall be
conclusive upon any proceeding to review or
restrain the action and order of the Com-
mission in any court of the United States.

When an alleged violation of the code re-
lates to the provisions of part III of section
4 of this Act, the Commission shall accept
as conclusive the certified findings and
orders of the Labor Board and inquire only
into the compliance or noncompliance of the
code member with respect thereto.

(c) Any producer whose membership in
the code and whose right to a drawback on
the taxes as provided under this Act has
been canceled, shall have the right to have
his membership restored upon payment by
him of all taxes in full for the time during
which it shall be found by the Commission
that his violation of the code or of any reg-
ulation thereunder, the observance of which
is required by its terms, shall have contin-
ued. In making its findings under this sub-
section the Commission shall state specifi-
cally (1) the period of time during which
such violation continued, and (2) the amount
of taxes required to be paid to bring about
reinstatement as a code member.

(d) Any code member who shall be in-
jured in his business or property by any
other code member by reason of the doing of
any act which is forbidden or the failure to
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do any act which is required by this Act or
by the code, may sue therefor in any district
court of the United States in the district in
which the defendant resides, or is found or
has an agent, without respect to the amount
in controversy, and shall recover three-fold
damages by him sustained, and the cost of
suit, including a reasonable attorney's fee.

SEc. 6. (a) All rules, regulations, de-
terminations, and promulgations of any dis-
trict board shall be subject to review by the
Commission upon appeal by any producer
and upon just cause shown shall be amenable
to the order of the Commission; and appeal
to the Commission shall be a matter of right
in all cases to every producer and to all par-
ties in interest. The Commission may also
provide rules for the determination of con-
troversies arising under this Act by volun-
tary submission thereof to arbitration, which
determination shall be final and conclusive.

(b) Any person aggrieved by an order
issued by the Commission or Labor Board
in a proceeding to which such person is a
party may obtain a review of such order in
the Circuit Court of Appeals of the United
States, within any circuit wherein such per-
son resides or has his principal place of
business, or in the United States Court of
Appeals for the District of Columbia, by fil-
ing in such court, within sixty days after the
entry of such order, a written petition pray-
ing that the order of the Commission or
Labor Board be modified or set aside in
whole or in part. A copy of such petition
shall be forthwith served upon any member
of the Commission or Labor Board, as the
case may be, and thereupon the Commission
or Labor Board, as the case may be, shall
certify and file in the court a transcript of



316

the record upon which the order complained
of was entered. Upon the filing of such
transcript such court shall have exclusive
jurisdiction to affirm, modify, and enforce or
set aside such order, in whole or in part. No
objection to the order of the Commission or
Labor Board shall be considered by the court
unless such objection shall have been urged
below. The finding of the Commission or
Labor Board as to the facts, if supported
by substantial evidence, shall be conclusive.
If either party shall apply to the court for
leave to adduce additional evidence, and
shall show to the satisfaction of the court
that such additional evidence is material and
that there were reasonable grounds for fail-
ure to adduce such evidence in the hearing
before the Commission or Labor Board, the
court may order such additional evidence to
be taken before the Commission or Labor
Board and to be adduced upon the hearing
in such manner and upon such terms and
conditions as to the court may seem proper.
The Commission or Labor Board, as the case
may be, may modify its findings as to the
facts, by reason of the additional evidence
so taken, and it shall file such modified or
new findings, which, if supported by sub-
stantial evidence, shall be conclusive, and its
recommendation, if any, for the modification
or setting aside of the original order. The
judgment and decree of the court, affirming,
modifying, and enforcing or setting aside,
in whole or in part, any such order of the
Commission or Labor Board, as the case may
be, shall be final, subject to review by the
Supreme Court of the United States upon
certiorari or certification as provided in sec-
tions 239 and 240 of the Judicial Code, as
amended (U. S. C., title 28, secs. 346 and
347).
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The commencement of proceedings under
this subsection shall not, unless specifically
ordered by the court, operate as a stay of
the Commission's order.

(c) If any code member fails or neglects
to obey any order of the Commission while
the same is in effect, the Commission in its
discretion may apply to the Circuit Court of
Appeals of the United States within any
circuit where such code member resides or
carries on business, for the enforcement of
its order, and shall certify and file with its
application a transcript of the entire record
in the proceeding, including all the testi-
mony taken and the report and order of the
Commission. Upon such filing o the appli-
cation and transcript the court shall cause
notice thereof to be served upon such code
member and thereupon shall have jurisdic-
tion of the proceeding and of the question
determined therein, and shall have power to
make, and enter upon the pleadings, testi-
mony, and proceedings set forth in such
transcript a decree affirming, modifying, or
setting aside the order of the Commission.
The findings of the Commission as to facts,
if supported by substantial evidence, shall
be conclusive. If either party shall apply to
the court for leave to adduce additional evi-
dence, and shall show to the satisfaction of
the court that such additional evidence is
material and that there were reasonable
grounds for the failure to adduce such evi-
dence in the proceeding before the Com-
mission, the court may order such additional
evidence to be taken before the Commis-
sion and to be adduced upon the hearing in
such manner and upon such terms and con-
ditions as to the court may seem proper.

The Commission may modify its findings
as to the facts or make new findings, by



318

reason of the additional evidence so taken,
and it shall file such modified or new find-
ings, which if supported by substantial evi-
dence shall be conclusive, and its recommen-
dation, i any, for the modification or setting
aside of its original order, with the return
of such additional evidence. The judgment
and decree of the court shall be final, except
that the same shall be subject to review by
the Supreme Court upon certiorari or cer-
tification as provided in sections 239 and 240
of the Judicial Code, as amended (U. S. C.,
title 28, secs. 346 and 347).

(d) The jurisdiction of the Circuit Court
of Appeals of the United States or the
United States Court of Appeals for the Dis-
trict of Columbia, as the case may be, to en-
force, set aside, or modify orders of the Com-
mission or Labor Board shall be exclusive.

Such proceedings in the Circuit Court of
Appeals or the United States Court of
Appeals for the District of Columbia, as the
case may be, shall be given precedence over
other cases pending therein, and shall be in
every way expedited.

SEC. 7. All provisions of the law, includ-
ing penalties and refunds, relating to the
collection and disposition of internal reve-
nue taxes, shall, insofar as applicable and
not inconsistent with the provisions of this
Act, be applicable with respect to taxes im-
posed under this Act.

SEC. 8. (a) The members of the Commis-
sion and of the Labor Board are authorized
to administer oaths to witnesses appearing
before their respective boards; and, for the
purpose of conducting its investigations,
said Commission or the said Labor Board
shall have full power to issue subpenas and
subpenas duces tecum, which shall be as
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nearly as may be in the form of subpenas
issued by district courts of the United States.
In case any person shall fail or refuse to
obey such subpena it shall be the duty of the
Commission, or the Labor Board, through
its chairman, to make application to the Dis-
trict Courtof the United States setting forth
the issue and service of such subpena and
the refusal of the person to obey the same
and requesting such court to compel such
person to appear before such court and show
lawful cause for such refusal. Upon the fil-
ing of such application with the clerk of such
court, it shall be the duty of the judge there-
of, either in term time or vacation, to forth-
with enter an order of record, requiring such
person to appear before such court at a time
stated in said order within three days from
such entry, and show cause why he should
not be required to obey such subpena, and
upon his failure to show cause it shall be the
duty of the court to order such witness to
appear before the said Commission or Labor
Board and give such testimony or produce
such evidence as may be lawfully required
by said Commission or Labor Board. The
district court, either in term time or vaca-
tion, shall have full power to punish for
contempt as in other cases of refusal to obey
the process and order of such court.

(b) In the investigation of any complaint
or violation of the code, or of any rule or
regulation the observance of which is re-
quired under the terms thereof, the Com-
mission or the Labor Board, as the case may
be, shall have power to require such reports
from, and shall be given access to inspect the
books and records of, code members to the
extent deemed necessary for the purpose of
determining the complaint.



320

SEC. 9. Should any producer or producers
of bituminous coal not accept and maintain
membership under the code set out in sec-
tion 4 of this Act, he or they shall in addition
to the tax herein provided and without the
privilege of any drawback thereon, be held
subject to other Acts of Congress regulating
industries and their labor relations or pro-
viding for codes of fair competition therein:
Provided, That the employees of all produc-
ers shall have the right of self-organization
and collective bargaining through represent-
atives of their own choosing free from the
interference, restraint, or coercion of em-
ployers or their agents, all as set forth in sec-
tion 4, part III (a) and (b) of this Act.

SEC. 10. (a) The Commission may require
reports from producers and may use such
other sources of information available as it
deems advisable, and may require producers
to maintain a uniform system of accounting
of costs, wages, operations, sales, profits,
losses, and such other matters as may be re-
quired in the administration of this Act.
No information obtained from a producer
disclosing costs of production or sales real-
ization shall be made public without the con-
sent of the producer from whom the same
shall have been obtained, except where such
disclosure is warranted by a controversy
with the producer over any order of the
Commission and except that such informa-
tion may be compiled in composite form in
such manner as shall not be injurious to the
interests of any producer and, as so com-
piled, may be published by the Commission.

(b) Any officer or employee of the Corm-
mission or of any district board who shall, in
violation of the provisions of subsection (a),
make public any information obtained by
the Commission or the district board, with-
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out its authority, unless directed by a court,
shall be deemed guilty of a misdemeanor,
and, upon conviction thereof, shall be pun-
ished by a fine not exceeding $500, or by im-
prisonment not exceeding six months, or by
both fine and imprisonment, in the discretion
of the court.

(c) If any producer required by this Act
or the code to file a report shall fail to do so
within the time fixed for filing the same, and
such failure shall continue for thirty days
after notice of such default, the producer
shall forfeit to the United States the sum of
$50 for each and every day of the continu-
ance of such failure, which forfeiture shall
be payable into the Treasury of the United
States, and shall be recoverable in a civil suit
in the name of the United States, brought
in the district where the producer has his
principal office or in any district in which he
shall do business. It shall be the duty of
the various district attorneys, under the
direction of the Attorney General of the
United States, to prosecute for the recovery
of forfeiture.

SEC. 11. State laws regulating the mining
of coal not inconsistent herewith are not
affected by this Act.

SEC. 12. No coal may be delivered upon a
contract made prior to the effective date of
this Act at a price below the minimum price
at the time of delivery upon such contract,
as established pursuant to Part II of section
4 of this Act, and such contract shall be
invalid and unenforceable: Provided, That
this prohibition shall not apply (a) to a law-
ful and bona fide written contract entered
into prior to October 2, 1933; nor (b) to a
lawful and bona fide written contract en-
tered into subsequent to that date and prior
to May 27, 1935, at not less than the mini-
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mum price current as published under the
Code of Fair Competition for the Bitumi-
nous Coal Industry, pursuant to the Na-
tional Industrial Recovery Act, at the time
of making of such contract; nor (c) to a law-
ful and bona fide written contract entered
into on or after May 27, 1935, and prior to
the date of the approval of this Act, at not
less than the minimum price for current sale
as published under said code of fair competi-
tion, as at May 27, 1935.

SEC. 13. Any combination between pro-
ducers creating a marketing agency for the
disposal of competitive coals in interstate
commerce at prices to be determined by such
agency or by the agreement of the producers
operating through such agency, shall be un-
lawful as a restraint of interstate trade and
commerce within the provisions of the Act
of Congress of July 2, 1890, known as the
Sherman Act, and acts amendatory and sup-
plemental thereto, unless such marketing
agency shall have been approved by the Com-
mission as provided in section 4 of this Act.

SEC. 14. (a) No bituminous coal shall be
purchased by the United States, or any de-
partment or agency thereof, produced at any
mine, where the producer has not complied
with the provisions of the code set out in
section 4 of this Act.

(b) Each contract made by the United
States, or any department or agency thereof,
with a contractor for any public work, or
service, shall contain a provision that the
contractor will buy no bituminous coal to
use on or in the carrying out of such contract
from any producer except such producer be
a member of the code set out in section 4 of
this Act as certified to by the National Bi-
tuminous Coal Commission.
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SEC. 15. If any provision of this Act, or
the application thereof to any person or cir-
cumstances, is held invalid, the remainder
of the Act and the application of such pro-
visions to other persons or circumstances
shall not be affected thereby.

OTHER DUTIES OF THE COMMISSION

SEC. 16. The Commission shall study and
investigate the matter of increasing the uses
of bituminous coal and the problems of its
importation and exportation; and shall fur-
ther investigate-

(1) The economic operations of mines
with the view to the conservation of the na-
tional coal resources.

(2) The safe operation of mines for the
purpose of minimizing working hazards,
and for such purpose shall be authorized to
employ the services of the Bureau of Mines.

(3) The rehabilitation of mine workers
displaced from employment, and the relief
of mine workers partially employed. The
Commission's findings and recommenda-
tions shall be transmitted to the proper
agency of the Government for relief, reha-
bilitation, and subsistence homesteads.

(4) The problem of marketing to lower
distributing costs for the benefit of con-
sumers.

(5) The Commission shall, as soon as
reasonably possible after its appointment,
investigate the necessity for the control of
production of bituminous coal and methods
of such control, including allotment of out-
put to districts and producers within such
districts, and shall hold hearings thereon,
and shall report its conclusions and recom-
mendations to the Secretary of the Interior
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for transmission by him to Congress not
later than January 6, 1936.

SEC. 17. Upon substantial complaint that
bituminous-coal prices are excessive, and
oppressive of consumers, or that any dis-
trict board, or produced s' marketing agency,
is operating against t e public interest, or
in violation of this Act, the Commission may
hear such complaint, or appoint a committee
to investigate the same, and its findings shall
be made public; and the Commission shall
make proper orders within the purview of
this Act so as to correct such abuses. Com-
plaints may be made under this section by
any State or political subdivision of a State.

SEC. 18. To safeguard the interests of
those concerned in the mining, transporta-
tion, selling, and consumption of coal, the
Commission is hereby vested with authority
to make complaint to the Interstate Com-
merce Commission with respect to rates,
charges, tariffs and practices relating to the
transportation of coal, and to prosecute the
same. Before proceeding to hear and dis-
pose of any complaint filed by another than
the Commission, involving the transporta-
tion of coal, the Interstate Commerce Com-
mission shall cause the Commission to be
notified of the proceeding and, upon appli-
cation of the Commission, shall permit the
Commission to appear and be heard. The
Interstate Commerce Commission is author-
ized to avail itself of the cooperation, serv-
ices, records and facilities of the Commis-
sion.

SEC. 19. The term "bituminous coal" as
used in this Act shall include all bituminous,
semibituminous, and subbituminous coal and
lignite. The term "producer" shall include
all persons, firms, associations, corporations,
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trustees, and receivers engaged in mining
bituminous coal. The term "captive coal"
shall include all coal produced at a mine for
consumption by the producer or by a sub-
sidiary or affiliate thereof, or for use in the
production of coke or other forms of manu-
factured fuel by such producer or subsidiary
or affiliate.

SEC. 20. Section 3 of this Act shall become
effective on the 1st day of the third calendar
month after the enactment of this Act, un-
less the Commission shall not at that time
have formulated the code and forms of ac-
ceptance for membership therein, in which
event section 3 of this Act shall become ef-
fective from and after the date when the
Commission shall have formulated the code
and such forms for acceptance, which date
shall be promulgated by Executive order of
the President of the United States. All
other sections of this Act shall become ef-
fective on the day of the approval of this
Act.

SEC. 21. This Act shall cease to be in effect
and any agencies established thereunder
shall cease to exist on and after four years
from the date of the approval of this Act.

SEC. 22. There is hereby authorized to be
appropriated from time to time such sums
as may be necessary for the administration
of this Act.

SEC. 23. This Act may be cited as the
"Bituminous Coal Conservation Act of
1935."

ANNEX TO ACT-SCHOEDUIE OF DisnTmrcTs
(Omitted)
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