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Chart No. 22, with supporting table No. 22a, shows a

similar treatment of production and realization for
selected competing areas. The areas compared are
Northern West4 Virg'inia as against Western Pennsvl-
vania; Western Pennsylvania, Oio and Panhandle of
West Vir inia as against Southern TTHigoh Volatile (includ-
ing portions of Southern West Viroginia, Eastern Ken-
tuckv and Tennessee); WAesern Kentucky as aainst
Indiana an(l Illinois, Western Kentucky and Southern
I:i-ih \'olatile as against Indiana amd Illinois. This chart
is sionifiealf because it shows the realizalions as betwee]l
corl)elin,'g areas which enable a more accurate picture
t1) be ohained lhan from (hart No. 21, which shows a
COml])arison between entire states which are not as strictly
complrable s competing areas.

Chart No. 23 shows an index of tons loaded at mines
for shipment and( realization, f. o. b., mine, during the
period of the Jacksonville wage areemlent (1924-1927)
for selected ompetino states.

r'l]e (ta shown i this Chart are based uon publi-
cations issued b)v the I. S. Bureau of Mines. This Chart
proposes to ompare two comlpeting states as to their
tons loaded for shipment and their sles realization per
ton f. o. b. the mine. Tons loaded at the nine for ship-
ment were used in order to consider that portion of the
production which is more likely to enter into interstate
counnerce. The data are shown in percentages based
upon the year 1923.

The year 1923 was selected as a base because, except
for the first two months when some railroad congestion
existed, no significant disturbing elements appeared.
Efforts were made to use a five year average, 1919 to
1923, but were found to be unsatisfactory because that
period included a number of abnormal situations. For
example, in 1919 general strikes occurred; in 1920 a run-.
awavy market with panic prices was found; in 1921 a en-
eral depression existed in most industries; and in 1922
a general suspension of mining again took place. The
year 1923 was selected as a base also because it is the
closest "normal" ear to the beginning' of the Jackson-
ville Wage Agreement period, April 1, 1924, to April 1,
1927.

In each comparison, broken lines were used to indicate
states which were predominately non-union, while the
solid lines indicate states operating on a union basis, and
in which the bulk of production was produced under the
terms of the Jacksonville contract. It must be remem-
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bered that the Jacksonville contract specified a $7.50
basic day rate, while in the non-union states, although
no single wage rate can be shown because of the variety
of rates at various mining operations, it is generally
known that they ranged between $4.00 and $5.00 a day.

Beginning on the left side of the (Chart and compar-
ing Pennsylvania and West Virginia, we find that by
1924 West Virginia's shipments were only 4 per cent less
than the base ear, while in Pennsylvania the decrease
in sh uments amounted to 20 per cent, indicating that
the aa which was paving- the Jacksonville scale lost
in tonnage more rapidly than the area which did not
pay that scale. This is further shown in the realization
comparison. Pennsylvania, because of the specifications
in the Jacksonville scale, could not reduce its realization
as rapidly as in West Virginia where many operators
had ceased to pay Jacksonville rates and, therefore, could
lower their sales realization in order to secure tonnageq.
From 1924 on to 1926 West Virginia's gain in shipments
was continuous and amounted to about 40 per cent. In
Pennsylvania no gain in shipments is shown until early
in 1925, when many operators ceased to pay the Jackson-
ville scale and became non-union so that from 1925 on
Pennsylvania and West Virginia drew closer together in
production and in realization. The cessation of wage
payments on the Jacksonville scale in Pennsylvania in
1925 is reflected by the lower realization appearing at
the same time. The decline in shipments in Pensylvania
in 1927 reflects the strike condition, whereas West Vir-
ginia continues to show an increase.

Turning next to a comparison of Ohio and West Vir-
ginia, the contrast in tons loaned for shipment is more
pronounced because Ohio was more organized than
Pennsylvania, and therefore more of its production came
at the Jacksonville rate. Thus we find that West Vir-
ginia's shipments declined 4 per cent in 1924 from the
base year and Ohio's shipments declined 26 per cent for
the same period. After the Jacksonville Agreement came
into effect, the divergence widens. Ohio consistently
loses tonnage until 1925 when it began to break away
from the union and the Jacksonville scale, while West
Virginia, on the contrary, consistently gains in tonnage.
Not until 1926 do we find the realization in Ohio ap-
proaching that of West Virginia. Again the decline in
production in 1927 in Ohio is to be attributed to the
strike, as is also the gain in shipments in West Virginia,
so that by 1927 West Virginia had gained 38 per cent in
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shipments and Ohio had lost 6 per cent in shipments, as
compared with the base year 1923.

The next comparison is between Ohio and Kentucky
and shows that when the Jacksonville Agreement be-
came eective the divergence in shipments between Ken-
tunekv and Ohio widens considerably. Kentucky, from
1924 to 1927. shows a consistent gain in shipments,
amountin- to a total of 57 per cent for the period, where-
as Ohio lost approximately 64 per cent. Similarly, in
comparing realization, we find that Ohio was not able to
lower its sales price f. o. . the mine until it began to
break awav from the Jacklsonville wage scale; but at all
times Kentluckv's realization decreased more rapidly
than had that of Ohio, again explaining Kentucky's gain
in tonnage in contrast with Ohio.

In comparing Idiana with Kentucky, we find that
Indiana, a highly organized state, lost approximately 18
per ent i shipments by 1924 and then remained fairly
constant, showing' a slight gain in the year 1926 and then
a sharp decline in 1927 d(ue to the strike. Kentucky's
shipments, as in the preceding chart, show a consistent
increase in tonnage. In comparing the realization of
the two states, we find that Ind(iana, bound to the rigid
specifications of the Jacksonville scale, was not able to
reduce its realization to the same degree as Kentucky,
whose flexible wage rates allowed reductions in price
f. o. b. mine.

The comparison between Illinois and Kentucky shows
a similar situation to that which applied in the compari-
son of Indiana and Kentucky. Illinois being perhaps the
most highly organized state in the country held rather
rigidly to the Jacksonville scale during the period of the
agreement and so was scarcely able to reduce the real-
ization, whereas Kentucky throughout the period shows
ability to reduce realization, as has already been pointed
out.

A factor to be kept in mind throughout these com-
parisons is the effect of the British general strike, May
to September, 1926, and the consequent increase in pro-
duction and temporary increase in price.

The conclusions to be drawn from this Chart are that
those states during the Jacksonville period which were
predominantly union were compelled to comply with the
established contract wage rate, and since the wage cost
represents approximately 60 per cent of the total cost,
operators in those states were not able to reduce the sales
price f. o. b. the mine sufficiently to compete with the
non-union operators paying lower than Jacksonville
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scale wages and therefore reducing price f. c . mine and
so securing a part of the market which formerly went
to the high wa'e states.

Chart No. 24 shows the same facts as Chart No. 23,
but for producing areas rather than for whole states.

The purpose of these divisions is to bring out still
more clearly the difference between Union and non-union
areas. For example, data for the whole sate of Pennsyl-
vania would be based upon both union and non-union
operations. If however, we turn to \\estern Pennsylvania
only, we can detect rather clearly the point at which the
operators broke from the Jacksonville scale. From that
point on, West Pennsvlvania gains in shipments and
lowers it realization in order to con-pete more effectively
with Northern West Virginia, which had broken from
the Jacksonville scale somewhat earlier. Similarly, if we
compare Western Pennsylvania and Southern West Vir-
ginia, we find that the divergence in shipments is even
wider than was true in the comparison of Western
Pennsylvania and Northern West Virginia. That is to be
explained by the fact that throughout the period South-
ern West Virginia was nonunion, whereas Northern West
Virginia had been union until 1925. The comparison be-
tween Central Pennsylvania and Southern West Virginia
does not show a great contrast because both areas were
on the non-union basis.

The lower portion of the Chart does bring out a wide
contrast in shipments and realization because the areas
being compared are either union or non-union. For
example, Ohio until 1925 continued on the union basis,
and Indiana and Illinois were strongly union throughout
the period. In contrast, Northern West Virginia broke
from the union earlier than Ohio. Eastern Kentucky was
unorganized throughout the period and Western Ken-
tucky ceased to operate on a union basis after 1925. Here
again we find that those areas operating under a union
contract and meeting the rigid specifications of a $7.50
wage scale were unable to compete effectively with the
non-union areas and lost tonnage. The inability to com-
pete effectively is indicated by the fact that price f. o. b.
the mine in union areas could not be reduced as rapidly
as in the non-union areas.

Chart No. 25 shows a comparison of average hourly
earnings of bituminous coal miners in selected competing
states for specified periods. The periods covered are
those for which data is available in the publications of
UInited States Bureau of Labor Statistics. The states
selected for comparison are West Virginia and Pennsyl-
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vania; West Virginia and Ohio; Kentucky and Ohio;
Kentucky and Indiana; Kentucky and Illinois. This
chart shows that average hourly earnings in West Vir-
ginia were below those in Pemnsylvania in 1919, 1924,
1926-1927, 1929 and 1931, were above those in Pennsyl-
vania in 1921-1922, and were substantially the same in
1933; the average hourly ealrnings in West Virginia were
below those i Ohio in 19)1'), 921-1922, 1924, 1926-1927
and were above those in Ohio in 1929, 1931 and 1933; that
average hourly earnimg's in Kentucky were below those
in Ohio in 1919, 1921-1922, 1924, 1926-1927 and 1929,
were above those in Ohio in 1931, and were substantially
the same in 193,; that average hourly earnings in Ken-
tuckv were considerably less than those in Indiana and
Illinois in all of the years since 1919 for which data are
available.

Table No. 26 shows by the production of bituminous
coal in each state during the years 1913 to 1934, inclu-
sive, and the proportion of the production of each state
to the total production of he United States.

Table No. 27 shows the average value per ton of coal
at the mines in each state from 1913 to 1934, inclusive.

Chart No. 28, with accompanying Table No. 28(a),
shows the effect of three trikes, those in 1919, in 1922 and
in 1927 on the production for selected competino states.

Chart No. 29, with accompanying Table No. 29(a),
shows the monthly production of bituninous coal for the
years from 1917 o the middle of 1933, in the states of
Pennsylvania, Ohio, and West Virginia, and also the
number of man-days lost per year due to strikes and lock-
outs in the years from 1917 to the middle of 1933 in
these same states.

Chart No. 30, with accompanyvino' Table No. 30(a),
shows the same data for the states of Indiana, Illinois
and Kentucky.

Tables No. 31, 31(a) and 31(b) show a comparison of
wage scales in union and non-union mines which are
available in published sources. That data in Tables 31
and 31(a) are taken from hearings before the Committee
on Interstate Commerce of the Senate in 1928 and the
data of Table 31(b) is taken from the May, 1929, issue of
the publication "Coal Age.' '

Chart No. 32 shows a comparison of indices of f. o. b.
mine prices of bituminous coal with certain prices dur-
ing the period between 1923 and 1934. The price in
1923 was taken as a base and the percentage of variation
of the mine price of bituminous coal is compared with
the percentage of variation of the price of all corn-



204

F. E. Berquist Dr. Homer L. Morris
modifies exclusive of farm products and foods, with the
prices of metal and metal products; and with the prices
of anthracite coal.

The testimony of DR. H0AOMER L. MORRIS, admitted
inl evidence under tile stipulation is as follows:

I was born in Dublin, Indiana, in 1886, and was edu-
cated at Fairmiount Academy and graduated from Earl-
ham College, Riehmond, Indiana, in 1911; received the
deTree of Ph. ). at Columbia Universitv in 1921, having
specialized in economics and political sience. I ami the
author of a book entitled "The Pliolt of tL Bituminous
Coal Miner," published by te University of Penlsyl-
vaniia Press in 1934.

I was ins ill!etl or ofl history in Pelln College, 1911-1915,
and istl rctor i economics at ullnter College, 1917-19)18;
professor of economies, Earlham College, 1918-192,; di-
rector f (ild Feedinc' Work i tlhe Berlin District,
Germany, lnd(lcr the auspices of te American Friends
Servi(ec Comlunitlee, 1)21; field director of faminei relief
i te Buzlnk l)istriet, Rtussia, d(er li auspices of the
Americaii Friends Service Conmnittee, 19221. Served as
Special Coilnission er of te American Friends Service
Committee to study health conditions among' children in
ithe Ruhr 1)islrict ill Germanyv during' the Frenche occu-
pation of the Ruhr. I have been a member of the Ameri-
can Friends Service Committee since 1917 and at the pres-
ent tne I a secretary of [lie Social-Industrial Section
of that Commilttee. Te eadquarters of te American
Service Conimitice is 20 Soutl 12th Sreet, l'hiladell)hia.
Tu 192)S-19')0 was director of public relations of the
Reading Hospital, Reading, Pennsylvania. From 1930-
.' 34 was professor of economics, lead of D)epartncut

of Economics, Fisk Ilniversity.
From 1933 to 1934 I was Field Supervisor for the Divi-

sion of Slubsistence ITomesteads, Department of te In-
terior, in the establishment of homesteads primarily for
the mining gronp.

In tlhe spring, of 1931 President Hoover asked the
American Friends Service Committee to undertake the
program of child feeding in the bituminous coal fields.
This action was taken as a result of the investigation
made by the Children's Bureau und er the direction of
Miss Grace Abbott. This investigation revealed such
dire need among the children of te milers that the
Children 's Bureau appealed to President Hoover that
some national action be taken to relieve the situation.
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President 1Hoover asked tile American Friends Service
Committee to undertake this service, which they agreed
to (do. I as asked )become organizer and field director
for that work. Dtirin 1931 and 1932 child feeding pro-
gram was udertaken in 690 schools in 40 counties scat-
tere(d through six States, thosc States being Pennsyl-
vania, W\est Virgoinia, Kentucky, Tennessee, Illinois and
Ohio. WAe hlad a corps o al)out 50 -workers organizing
and dircetino ilis child feeding' program. The workers
came under Imy spervision. In te annual reports of
1932-1933 of tlhe Service committeee \vill be found a record
of this work.

These onacs with the miners, operators, and public
officials in cotutieJs nd States where we worked gave
an unusual opporimnliy to observe cond(litions in the coal
fields and to study te social economic and industrial
forces which ipinled onI the coal industry. This lead
me to make a special study of conditions, especially in
\West Virginia aud K(entucky. I published the results of
this investigation in a book entitled "The Plight of the
Bituminous (Coal Miner," plislhed by the University of
Pennsylvallia l'ress i 134. I h d te -ienefit of the ex-
perielene of a corps of (50 workers in making this study
and had six special assistalmts making detailed investi-
gations for a period coverilng one to six months. I spent
practically two and one-half years in making this study,
from 1931 (Septemube ) until he end of 1933.

MAy study groupedl itself briefly under the following
topics: tlhe plight of the coal ininino' industry itself, the
number of miners needed, the unemployed miner and his
family, the fact that if a mnan is once a minler hlie is always
a miner, the training and skill of the laborers, their living
conditions in copl)any-controlled conunnities, the extent
and effects of unemployment upon them, something of the
mIniner's mental processes and his reactions to the con-
ditions i which lie lives, some suggestions as to how
mining could be improved by impr oving his condition and
his relationship) to the industry, the laborer's economic
status, his ambitions and desires, rehabilitation of dis-
placed miners, and comments upon my idea of the obliga-
tions of the Government to help in the process of retrad-
ing the displaced worker. I also examined and coln-
mented upon the way in which England deals with the
situation and particularly in the way she transfers her
surplus miners.

In 1919, 70% of the bituminous coal was produced un-
der union wage agreements, and in 1924 the operators
and miners in the central competitive fields, including
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Illinois, Indiana, Ohio and Western Pennsylvania, signed
the Jacksonville areement which extended the wage
agreement for three years ald established a wage scale
of $7.50 for a basic eig-ht-hour day and $1.08 a ton for
piece workers. The southerntl(ll operators ill \Vest Viginia,
Kenlueky, Temnnessee and Alabl)ama began to take advan-
tage of of this high wage scale. The New iver field
in West Vi inia desired the nion i 1921, ad Alabama
refused to ( onlinue to recognize the wage areelment. In
1924 weslrin elukv refused to be bolunld b te Jack-
sonville agreement. In 125 the Bethlehemn Alines Corp)o-
ralion and tlhe on soi!i dationl ('oil Company) in West Vir-
ginia severely their colmee tions witl the union. Illhe laek
of union regl ihltion and w a standards, leaving each
operator free o dlierilil(e his own wage sale upon the
basis of individual bargaining, gave the new\- non-union
fields an advantage i the higlhly competitive market.
This waIs oon rfleeled in production. In 1922 the non-
tinion fields produced about 22r/ of ithe lotal bituminous
coal output. By 1925 this had increased to 6¢ and
amloun ted o 831 i 1l30. In West Virgiinia the most im-
portant unorganized fields' production increased from
71,254000 (71,309,009 ?) net tons i 1913 to 107,900,000
net tons in 1923 and aonited to 138,519,000 net tons in
1929, an increase of 94% in 16 years. In the non-union
territory of Kentucky tlhe development was even more
pronounced. Production increased from 19,617,000 net
tons in 1913 to 44,777,000 nt tons in 1923, an increase of
128% in the decade, ad reached to 60,463,000 net tons
in 1929, an increase of 35% in six years. Production in
the union fields of Ohio, Indiana and Illinois (leereased
from 146,086,000 net tons i 1923 to 102,691,000 net tons
in 1929, a loss of 30%. Since the World War the center
of the bituminous coal industry has shifted from the
unionized fields of the North to the non-union fields of
the South. The payment of the lower wage scale
hastened the development of the coal industry in the
South and brouht new sources of supply on the market
which were not needed to supply the demand of the
country. The production figures given came from the
reports of the Bureau of Mines.

Coal production reached the peak of 579,000,000 net
tons in 1918. In 1919 there was a slumlp of almost 20%c;
in 1920 there was a slight rebound to 569,000,000 net tons.
This level was not reached aain until 1926 and even in
the boom year of 1929 production reached only 535,-
000,000 net tons. By 1930 there was a decrease of 185%
below even the 1920 level. Regardless of the decreased
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demand for coal, after 1918 the productive capacity of
the industry continued to increase for the next five years
even faster than before the War. In West Virginia and
Kentucky the industry continued to expand until 1927.
The productive capacity of the operating mines working
full time in 1918 was 717,000,000 net tons. B 1920 this
increased to 796, 000,000 net tons, or an increase of 11%.
It climbed to 970,000,000 net tons in 1923, an increase
of nearly 22% in three years.

The number of commercial mines increased from
8,319 in 1918 to 9,331 in 1923, an addition of more than
1000 new omnmercial ines during' the five-year period
when the demand for oal was decreasing. During this
period more than 3,000 wagon lines were opened. From
the peak of 192;3 the relentless force of competition re-
duced the number of mines each year except 1926, until
there survived in 1931 5,642 commercial mines. The
reason for this expansion was that the unorganized fields
of the South were being' opened or production was shifted
from the central competitive fields to the southern terri-
tory, and the expansion in spite of the decrease in de-
muand continued in Kentucky and West Virginia until
1927. In West Virginia in 1900 only 29,163 miners were
employed; by 1923 the number had increased to 117,300.
But the point of highest employment of miiners in West
Virginia-119,799-was not reached until 1927. In Ken-
tucky the number of miners in the State increased from
9,680 in 1900 to 60,811 in 1923 and continued to increase
until 1927 when there were 64,747 miners employed.

Employment of bituminous coal miners reached a
peak of 705,000 in 1923. There has been a decrease in
the number of inters employed each ear since 1923,
with the exception of 1926 and 1927. In 1929 503,000
miners were employed; in 1931 only 450,000 miners were
employed. In July 1932 the number dropped to 994,758.
Between 1923 and 1929, ears in no way connected with
the depression, 202,000 miners were pushed out of the
industry.

The decrease in the employment of miners has not
fallen with equal force in all parts of the bituminous
territory. Between 1923 and 1930 the ranks of the niners
were decreased b)y 3 in PennsylvIania, 46% in Illinois,
53c in Ohio and 61% in Indiana. These States represent
the unionized territory. In the non-union fields of Ken-
tucky and West Virginia the employment trend between
1923 and 1929 did not conform to the trend in the indus-
try as a whole; in fact, the number of miners in these
States continued to increase until 1927, and the down-
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ward swing there did not start until the next year. Pro-
duction increased for four years in this new non-union
territory after retrenchnient began in the other section
of the coal fields, and this contributed largely to the
over-expansion of the coal industry. Between 1927 and
1930 there was a decrease of 11.5%c in the number of em-
ployed miners in WAest Virg'inia and 12.5% in Kentucky.

In the central competitive field the reduction in the
number of miners employed began in 1923. This was
during a period of general upswing of business many
of the displaced miners were able to secure jobs in the
nearby industrial centers. In West Virginia and Ken-
tuckv the reduction in the number of miners employed
did not begin until 1928. Although the number of miners
displaced in these Sates was ot as great as the North-
ern States their plight was worse. They were located in
rural sections 'at rei\oved froni industrial centers. Be-
cause the ex(an sion of the coal in(ldustrv continued longer
in these States than in the northern States, the displaced
miners had less time to gain a foothold in other industries
before the crash in 192). The expansion in the southern
fields was due in no small part to the fact that labor was
unorganized and a lower wage scale prevailed in the
southern fields than i the unionized competitive field.

The source of mine labor in Kentucky and West Vir-
ginia. When lbe ines were opened in Kentucky and
West Virginia the operators found cheap and unorga-
nized labor near at hand. Of the 956 miners interviewed
in my study, 2)4 % of those in Kentucky were born in the
county in which they now live, 20.6% in adjacent coun-
ties, an additional 18.7% within the State. This makes
a total of 63.3>% who were natives of the State in which
they now live; an additional 24.2% were born in the ad-
joining States of Tennessee, Virginia and West Virginia.
It is significant that in this group of miners only two
were born in Ohio, bordering on the north, none in
Indiana and only one in Illinois, that is, the source of
the labor supply was either local or drawn from farther
south. In West Virginia, 46.4% of the miners inter-
viewed were natives of the States; 18.7% born in the
county in which they now live, and 34.4% in adjacent
counties. 81.2/( wire native whites; 11% were negroes,
and only 7.8/. foreion-born.

When the mines were opened in Kentucky and West
Virginia the operators were able to draw their labor
from the farms and hills of Kentucky and West Virginia.
Insofar as the labor could not be supplied locally it was
drawn from farther south. Almost for the first time
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negroes were drawn into the mines. This was done first
as strike breakers. In Kentueky 4.2%, of the miners
are whites, 13.6/c negroes, and only 2 .2'c foreign-born.
In West Virginia 21.8%c of the miners are negroes, 61.2%
native vlwhites, and 17 1: for(ioA-bi),,n. In Pennsylvania
55.4c of the miners re to'eion-born and only 1.4%
negroes. In Illinois 38.36'(. ae foreion-born, 2.4%
negroes; in Ohio 30.5% are foreign-born and 1.9%.9
negroes.

Attempts at organization in southern fields. )During
the War and ih,.diaielx aftei .'u1(os the unions did
gain a foothold in West V irinia alld LKeiuckv but this
proved o be temporary. \boult Lall of lhe 100,000
miners in West \ irgii :; '.ee veiported to have been
members of the Uinited Minie Worke- s i 1920 and in
Kentucklv their membership was more thlan 18,000. The
operators were determined o efcail is union move-
ment at all costs. Thle leaders provided b the miners'
organization were neitlher cle nor aressive eough
to hold the round whel ih lid aiwd( (diUrino the
prosperous years. Tlhe ames of )oanngo, Lo'an, Kana-
wha, Harlan and [iell ( oniies aire all associated with
lost causes in the lhistorv of te United Iin)e Workers'
attempt at organization. By 92 the member ship in
Kentuckv had dwindled to 1 ,50 0 ald in \West irginia
the paid-up membership was alleged to be barely 600.

Approximately half of all te litilminots oal miners
in thle ULnited States i 19) - l; lived il ompalany-ownled
houses. This percentage variLed ia difieren-t coal fields,
ranging all the way from less tanl '5 i Illinois and
Indiana to (4%l/ in Kentucky ad lmi)st 05'c in West
Virginia. These figures aie kii from 1lh rport of the
United States (oal Co( 0mnissiOn. Thle report of the
United States ( oal ( omission, 19', lPartt II, pages
1430, 1435, 1431, 143 '- 14 14 ma4 inde a very ex-
haustive study of housing onditimos.' The Coal Coin--
mission ade a special slundv of 713 company-owned
communities. More than t o-thirds of all the houses
were finished outside withl we'tllerboard(l, usually
nailed directly on the frame, witlh only )a)er for sheet-
ing and even this was often missing". The houses were
built without cellar and usually perched on post founda-
tions. Only 38So of the houses pere plastered; 2.4%
had bathtubs and showers. 3 bad inside flush toilets
and 13.8% had running water. The Commission scored
these communities on the basis of eihlt different fac-
tors and then rated each communuiity on the basis of
100. Only 66 out of 713 received a score of 75 or above.
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32 of these corumunities were in West Virginia and
only six in Kentucky. Of 1 communities receiving
scores of less ha )(,0 2G were in West Virginia and 23
in Kentucky. Nothing needs to be added to the indict-
ment made by the (Commission after its exhaustive in-
vestigation and report.

In the worst of the company-controlled com-
mnil i s the slate o despair at times runs beyond
the power of verbal descriptions or even photo-
graphic illustratiollns. since either words nor pie-
tures can porirayx the atmosphere of abandoned de-
jectioln or troduce the smells. Old, unpainted
board and batten houses-- batten going or gone and
boards fast oliowing, roofs broken, porches sag-
gillng', steps stag-'erin-, ad riots of rubbish and
a medle o odors--such are the worst camps. They
are not by any\ means in the majority, but wherever
they exist they arc a reproach to the industry and a
serious matter to such mine workers and mine work-
crs' families as re dependent upon the companies
for living facility s."

The company-owned camps were built to provide
living accommodations for the workers. Although a
system of control as been established and carefully
developed in order to dominate the workers, it was
probably ievitable that such a policy should have
been developed sine te primary purpose of a camp
is to provide dwellings for the workers only so long
as they remain i the employment of the company.
The miller lvin' in a company-owned house is far less
independent than the miner living in an outside com-
munity. In the latter situation li he is entitled to the
protection of the tenaMeCy laws of the State which gives
him surety of tenure and uarantees him a certain num-
ber of days of race before e can be evicted.

The lease which the miner is required to sign before
hlie moves into the company property differs in phrase-
ology from cam) to camp buit they all ave the common
purpose of depriving' the miner of protection under the
teniancv laws. Tlhse leases usually specify that the
miner forfeits his rioh-t to occupy the house as soon as
lhe ceases to work for the company, whether this ter-
miation of employment is brought about by voluntary
withdrawal or by discharge. The lease frequently re-
quires the miner at the termination of his employment
and without further notice immediately to remove his
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furniture and family from company property. In some
cases the company is given the right immediately to
enter the dwelling and remove all goods and possessions
with the specific provision that it i relieved of all re-
sponsibility for the care of these goods and all other
liability for damage to them during, their removal. The
company usually is authorized bv the lease to deduct the
rent for the property from the miner's wages semi-
monthly. The provision is frequently added that if
the premises are not vacated at li]e tei'-ilnaltiOn of the
lease, the company has the righi to dedet from any
wages it owes the miner $2 per dly for each day of de-
linquency. One lease has been exaNmied which specifies
that if the renter moves or altempls 1o; move his furni-
ture from the property when his rent is unpaid, such
act shall be deemed fraudulent adl elhndestine, en-
titling the landlord to seize the goods at any time with-
in 30 days. Some leases specify that the renter shall
neither harbor any person objeelional)le o the company
nor permit him to use, oecu)py or to be ol t 'he premises.
Furthermore, the renter nmiust agree to remove any such
objectionable person upon the request of the company.
Some leases grant only to the miner and his immediate
family the right to ingress and egress o and from the
house. Frequently the miner is prolhil)ited from keep-
ing boarders who are notl in the employment of the
company. Some leases stipulate that all sreets, alleys,
lanes or highways about the premises are private prop
erty, subject to any police regulation which the com-
pany may make. The companies requently reserve the
right to keep from the premises any person they may
deem undesirable. The companies not only reserve the
right to exercise all police power but in some leases they
retain the right to enter the premises at any time to e-
force the provisions of the lease. Some leases go so
far as to state that the lessee expressly waives any benefit
or protection to which lie might otherwise be entitled
by law.

It is true that the provisions of these leases are not
always strictly enforced. I some instances the miner is
permitted to occupy a company house after ceasing to
work for the company oni account of an accident, ill-
ness, prolonged period of unemployment, or incompe-
tency caused by old age. This privilege is frequently
given to the miner's family after his death. But these
are all privileges apart from the letter of the lease
and continue only by sufferance. They may be termi-
nated at any time, depending upon the whim of the com-
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pany. They are not righs to which the miner is en-
titled or upon which ]' may depend with any degree of
assurance.

Most companies when hey have houses to rent re-
quire the workers to move into the camp. If men live
outside because of a shortage of houses in the camp they
are usually first to be laid off during the slack season
and the last to be taken on when production is stepped
up. The real import of these regulations is apparent
during periods of labor diffielties. At such times the
evidence is overwhelming and indisputable that the
constitutional uaratees ot frocdom of speech, freedom
of the press, ad le rht of assemblage are abro-
gated. Tese restrielions apply not only to the residents
on company-ownled polperi but to any outsider who
attempts to eler the community, especially if he is
suspected of being ( cotmeel( ed witl a labor organiza-
tion. The signifleai-e of all l[his lies in lhe faet that it is
at just such times of slrcss and conflict when the laborer
is attempting to proteet his standard of living that he
needs most he protection of he lenahey laws of the
State an(d lhe security to ]which is domicile is sup-
posed to entitle him. But the lease in a company-owned
community gives to the operator the power and the right
to restrict thle miner's moveiilellts and to evict him and
his family without any possil)ilitv of redress. This picture
is not typical of all company towns. There are company
towns where housing condli ions are deplorable; there are
some company towns where housing conditions are very
good, but even where housing conditions are the best the
restrictions upon the rights of citizenship are the greatest
during strikes and industrial difficulties.

The miners in a camp are huddled physically close
together; although every vestige of social cohesion is
broken by industrial conflict, fear, jealousy, suspicion,
intimidations and acts of violence are all mobilized by
conflicting groups. The bttle of Evarts at Evarts,
Kentucky, on May 5, 19:11, i which four men were
killed and several wounded, was only one phase of the
civil warfare in the community. The notes from a spe-
cial investigator six months later under date of October
16, gave a glimpse of the continued bitterness in the
community. "So bitter is the strife in Evarts that
eleven injunctions and law suits have been started by
the rival factions in order to gain control of the school
system before the schools open in the autumn. This
morning we called upon the president of the school
board. He is a kindly old man apparently dazed by
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his recent rough experience. lWhen miiner were evicted
last spring after the srike he l somc families live
in some of his empty eott"-'e; ]- ii, ov. A soup
kitchen was opened i one of theni. I)uri al the snmmnier
this kitchen was blown ulp by a omb and AiMr. Middleton
was arrested onI a harge o (,ri i al ?udi. alism, which
is a phrase whose meaniniig lie h-s nvr been able to
fathom. He was finallv rlelsed (1 ,i enolller member of
the school boar(l who also let srikors move into some
empty houses is still under $21),01!0 lond for the same
offense. A merchant of the town wh Nle wife ed 4(0 school
children for about six weeks last splill° hla.s1 been hounded
out of town. She was in hidiul), about four months and
has only recently returned lhomne. Two locai men who
had a shack from which they (lislribuled relief funds
for some radical out-of-town or"anizatiOns wore shot and
killed one night a couple of months amo.

Following the (collapse of te like (a]led by the
West Virginia mine workers in t lhe summer of I 91"31 there
were wholesale evictions in mauy camps ill tie Kanawha
fields. According to the saletelet o l'ranlk eelley,
President of the Union, 43) families in the (bin Creek
District were evicted from company houses b the mid-
dle of October. This does not include the judgments
which had been granted but not executed. hese evic-
tions continued for many months after thie strike was
over.

The effects of excessive competition. The extent to
which cheap coal flooded the mar ket i illustrated by
the bids for locomotive coal opeed IFeruary 29, 1932,
by the New York, New Haven & 11artford R. R. Co.
There were 36 bids which offered almost 4,0('0,000() tons
of locomotive coal for 80c and less per tonl. The rail
road company awarded the eontle l to lhe lowest bidder
at the rate of 61c for 50,000 tolls and (ich for 200,000.

After the coal for the early part of 19'2 was pur-
chased the New York, New Haven S 1artford R. R. Co.
sent the following letter to the unsuccessful bidders:

" Gentlemen:
"For your information there is attached a tabu-

lation in the order of price of bids for locomotive
coal at 80c and less per ton, received February 29,
1932, which shows, after eliminating' duplications,
that several times our annual requirements have
been offered us at 80c and less as follows: 1,250,000
tons offered at 75c and less; 1,645,000 tons offered at
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75c down to 70c; 1,0S0,C1'0 tons offered at SOc down
to 75ce; 3,975,000 tons offered at SOc and less.

"Tlie most favorable b)id having been accepted,
we are now read ' to discuss the purchase of the
remainder of our locomotive coal for the period
April st, 19.2, to March 31st, 1933.

As there is so mucli coal availal)le at the prices
quoted o the al-tached abulatlion, I hope you are
in position to oer coal at ompetitive prices.
Would like to have yon id promptly if you are in-
terested or a word that ol are not interested at
this time in business at these pieces i that is the
case, i wlhichll case, will consider you in further
purchases when we all hope condl(litions will be more
favorable. "'

Whenll this letter was ll)islhedl, the editor of the
Fairmont Tinmes rarked tlhat the prospects are that
the railroad company will buy heir 1932 requirements
at 20c to 30c less than last year, all at the expense
of the miner.

Competition became so keen that even the United
Mine Workers Union i northern West irginlia ill
District 31 joined in the process of wage cutting. In
order to save the union and to meet competition the or-
ganization entered into a arcement with the union
operators to accept a 257, wagCe cut as of (O)ctober 1,
1931, which reduced the basic loading rate to 211 ,c per
ton. The non-union operators charged that this agree-
ment was only a clever trick to out-scab the scabs.
At the time the agreement was made 67.5%/o of the coal
in tat region was being produced by non-union opera-
tors, and only about 5% of them were paying less than
the prevailing union rate of 30c per tonl. Most of the
operators were paying from Oc to 40c per tonl. The
editor of the Fairmont Times asserted that "as a result
of this agreement thle entire wage structure of northern
West Virginia crumbled into ruhil. The big companies
reduced their scales to the 30-cent level and the smaller
companies have been forced to come down to a point
where they canll meet the price cutting competition of
the unions." Following this agreement the MAiontfair
Gas and Coal Company operating the Francis Mine in
Harrison County onl a non-uniion basis, amunouced a 25%
wage cut, making- a basic loadinlg rate of 229c per ton.

'This letter was published in the Fairmont Times,
Fairmont, W. Va., March 14, 1932.
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The operators in the northern West Virginia field

tried to place the onus of this wage cut in the unions.
Yet similar wage reductions were taking place in every
non-union section of the southern field. In some of the
so-called outlaw mines, the loading rates were reduced
to as low as 121/.:c per ton.

Labor costs largest item in production of coal. Labor
costs constitute by far the largest item in the cost of
producing coal. Even i 1931 with the very low wage
scale, the labor costs in 150 mines located in 17 States
ranged from 52.5%/c to 91Cc of the total cost of produc-
tion. In only four of the 1)50 minies were labor costs
under 60c. In more than 600 of the mines the labor
costs ranged from 70% to 79/. Hence when an opera-
tor considers the reduction of cost lie usually thinks
first of labor cost, and a reduction in the price of coal
which hlie quotes almost invariably means a reduction
of the wage scale.

Thereupon he parties, by writlen stipulation, filed
as part of the evidence to be considered by the Court a
contract between Hickman William & Comnpany and
Southern Extract Company, and acepted by liarlan-
Wallins Coal Corporation, ated June 24, 1935, as typi-
cal of the contracts made by the plaintiffs, Harlan-
Wallins Coal Corporation, Green-Silvers Coal Corpora-
tion and P V & K Coal Company, after October 2, 1933,
and prior to August 30, 1935, referred to i the evidence
in this cause, said contract being identified as Exhibit
"A" to said written stipulation; and also a contract
between the Kearns Coal Company, of C(;incinnati, and
Oolebav Norton & Company, as A-gent or the American
Radiator Company, approved and(l accepted by the Har-
lan Collieries Company, dalted pril 29, 1935, as typical
of the contracts referred to in the evidence and made by
all the plaintiffs, other than said Ilarlan-Wallins Coal
Corporation, Green-Silvers Coal Corporation and P V
& K Coal Company, after October 2, 1933, and prior to
August 30, 1935, said contract being identified as Ex-
hibit '"B" to said written stipulation.

Thereupon in open court the parties by areement,
and at the suggestion of the court, filed the following
exhibits: General Order No. of the National Bitumi-
nous Coal Commission; General Order No. 2 of the Na-
tional Bituminous Coal Commission; General Order No.
3 of the National Bituminous Coal Commission; Form
of Acceptance of Membership in Bituminous Coal Code;
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Form of Notice to Bituminous Coal Producers of Dis-
trict Board Organization; Form of Affidavit of Service
of Notice of (Organization MAecting of District Board;
Form of Proxy for Organization Meeting of District
Board; Form of Affidavit of the Tonnage of Producers;
General Order No. 4 of National Bituminous Coal Com-
mission Providingm for Provisional Approval of Mar-
keting Agencies; eneral Order No. 5 of National Bi-
tuminous (Coal ommission Designating the Employes'
Member of the Respective District Boards; General Or-
der No. 6 o the Nalional Bitumninous Coal Commission
Deferring the Filinog of Leports by Producers; TD-4596,
being regulations relating to the tax on the sale or other
disposal of Bitlnmiious Coal issued to Collectors of In-
ternal Revenue, e.; Form No. (coal) Treasury De-
partment Iniertial 1ievele Service of Producers Return
to be used in reporting monthly sales; said exhibits being
identified as lxhibit "C," "D," "E," " F," "G,"
"H " " 1 " '; J, "K," " L," " AI, " " N," and "O," re-
spectively.

The oreo'oino is a full and correct statement of all
the evidence offered, heard or rejected on the trial of
this cause, together with the objections of counsel to
said evidence, the rulings of the Court thereon and the
exceptions of counsel to such rulings; and the same is
hereby approved and ordered made a part of the record
in this cause for the purposes of appeal, without being
spread at large upon the order books of this court.

This the 23 day of November, 1935.
Elwood Hamilton,

U. S. District Judge.

STIPULATION-Filed November 23, 1935.

It Is Stipulated that the tables and charts attached
to and identified in the statements of Frederick C. Tryon,
Charles O'Neill, II. L. Findlay, George W. Reed, Fred
S. MeConnell, Phillip Murray, F. E. Berquist and Homer
L. Morris, which statements, with said charts and tables,
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were permitted by the Court to be filed in the record as
the avowals of said named parties; the contract between
Hickman Williamis & companyy and Southern Extract
Company, and accepted by 1- Harlan-Wallins Coal Cor-
poration, dated June "I, 1:35, and the contract between
Kern Coal Company of C(ineimati and Ogelsbv, Norton
& Company as agent for the Ameriean Radiator Com-
pany, approved and accepted b the Harlan Collieries
Company, dated April 29, 19;5, said two contracts being
filed with and attached to a stipulation filed herein as
Exhibits "A" and "B" to such stipulalioni; and also
that the following exhlibits filed in this cause, to-wit:
General Order No. I of the Naiioual Bitumininous Coal
Commission; General (hOrder No. 2 of the National Bi-
tuminous Coal Commissioni; generall ()rder No. 3 of
the National Bituminous Coal Commission; Form of
Acceptance of Membership in Bitmilnous Coal Code;
Form of Notice to Bituminous Coal Producers of District
Board Organization; Form of Proxy for Organization
Meeting of District Board Fiorm of A fiidavit of Ton-
nage of Producers; General Order No. 4 of National Bi-
tuminous Coal Commission Providing for Provisional
Approval of Marketing Aeiencies; G(eneral ()rder No. 5
of National Bitumninous Coal Commission Desigonating
the Emiployes' Member of the eslp)ective District Board;
General Order No. 6 of the Nalional Bituninous Coal
Commission Deferring the Filing of Reports by Pro-
ducers; TD-4596, being regulations relating to the tax
on the sale or other disposal of Bituminous Coal issued
to Collectors of Internal Revenue, etc.; form No. 1 (coal)
Treasury L)epartmeut Internal Revenue Service of Pro-
ducers Return to be used in reporting monthly sales;
Form of Affidavit of Service of Notice or Organization
Meeting of District Board; said exhibits being identified
as Exhibits "'C," "'D, " " E, "'F," "G," "H," "I,"
"J" "'K,'" "L," "IM, " "'N," and "'O" respectively,
may be transmitted to the United States Circuit Court
of Appeals for the Sixth Circuit on the appeal of this
cause, without the necessity of copying same.

Woodwvard, 1)awson & Hobson,
Attorneys for Plaintiffs.

John S. L. Yost,
Special Assistant Attorney

General,
Bunk Gardner,

United States Attorney,
Oldham Clarke,

Assistant U. S. Attorney,
Attorneys for Defendant.
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ORDER-Filed November 23, 1935.

The parties having' stipulated that the charts and
tables attached to and identified in the statements of
Frederick (. Tryon, Charles O'Neill, H. L. Findlay,
George WA. Reed, Fred S. McConnell, Philip Murray,
F. E. Berquist and Homer L. Morris, appearing in the
record as the avowvals of the said named parties; the con-
tract between lickman Williams & Company and South-
ern Extract (Company, and accepted by Harlan-Wallins
Coal ('ooralio, dated June 24, 1935, and the contract
between Kerns Coal (Company of Cincinnati and Ogelsby,
Norton & ComnpalL a agent for the American Radiator
Company, approved( and accepted by the Harlan Col-
lieries ompany, dated April 29, 1935, said two con-
tracts bein- filed withl and attached to a stipulation
filed herein as Exhlibits "A" and "B" to such stipula-
tion; and the following named exhibits filed in the rec-
ord by stipulation of the parties made in open court,
to-wit: eneralt Order No. 1 of the National Bituminous
Coal Comlmission; General Order No. 2 of the National
Bituminous Coal Comnlission; General Order No. 3 of
the National ituminous Coal Commission; Form of
Acceptance of Membership in Bituminous Coal Code;
Form of Notice to Bituminous Coal Producers of Dis-
tric Board (O)rganizatioll; Fornm of Affidavit of Service
of Notice of (O)ranization Meeting of District Board;
Form of Proxy for (O)rganization Meeting of District
Board; Form of Affidavit of Tonnage of Producers;
General Order No. of National Bituminous Coal Com-
mission Providinog for Provisional Approval of Mar-
keting Agencies; General Order No. 5 of National Bi-
tuminous Coal Commission l)esignating the Employes'
Member of tlhe Respective I)istrict Board; General Or-
der No. 6 of the National Bituminous Coal Commission
Deferring the iling of Reports by Producers; TD-4596,
being regulations relating to the tax on the sale or other
disposal of Bitulinous Coal Issued to Collectors of
Internal Revenue, etc.; Form No. 1 (coal) Treasury
Department Internal Revenue Service of Producers'
Return to be used in reporting monthly sales; said ex-
hibits being identified as Exhibits C," "D," "E,"
"F," "G ," "H," 'fI," "J," K," "L," "M," "N,"
and "O," respectively, may be transmitted to the United
States Circuit Court of Appeals for the Sixth Circuit
as a part of the record without the necessity of copying;
and the Court being advised,
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It Is Ordered that said -.harts and tables and said

exhibits be transmitted b te lerk of this Court to
the United States Circuit Conr o Apeals for the
Sixth Circuit, as a part of the record in 1his ease, with-
out the necessity of copying.

ElAwood Hamilton,
1. S. District Judge.

PETITION FOR APPEAL Filed ovellber 23, 1935.

The plaintiffs, . C. Tway Coal Company, Kentucky
Cardinal Coal Corporation, arlan-Wa'llils (oal Cor-
poration, Creech Coal Company, liarlain Central Coal
Company, Harlan Fuel Compally, (1ummies Creek Coal
Company, Three Point (Coal Company, (Coiover Fork
Coal Company, Harlan Collieries Comipaay, High Splint
Coal Company, Cornett-Lewis Coal Company, Kentucky
King Coal Company, P. V. & K. Coal Company, Mary
Helen Coal Corporation, Green Silvers (Coal Corpora-
tion, Pioneer Coal Company, Black Star Coal Company,
and Gatliff Coal Company, conceiving themselves ag-
grieved by the decree made and entere(l herein on the
14th day of November, 1935, in he above entitled cause,
hereby appeal from said decree to the lnit ed States
Circuit Court of Appeals for the Sixtlh Circuit, for the
reasons specified in the assignment of errors which is
filed herewith; and they pray that their appeal be al-
lowed and that a transcript of the record, proceedings
and papers llupoll which said decree was made, duly au-
thenticated, may be sent to the Uniled States Circuit
Court of Appeals for the Sixth Circuit.

R. C. Tway Coal Company, Et Al.,
Plaintiffs.

By Woodward, 1)awson & Hobson,
Attorneys.
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Now comes the plaintiffs, E. C. TwNay Coal Company,
Kentucky Cardinal Coal Corporation, larlan-Wallins
Coal Corporation, Crceelh Coal Company, Harlan Cen-
tract Coal Company, -iarlan Fuel Company, Crumlies
Creek Coal Company- Three Point Coal Company, Clover
Fork Coal Compauny, Harlan Collieries Compan-, High
Splint Coal Comlpay, (Co rnett-Lew is Coal Company,
Kentucky King' Coal (Company, . V. K. Coal Com-
pany, iMary ttel, oal ('oa rl)oration, Green-Silvers Coal
Corpor atio, Pioneer ioal Comnpay, BLla ck Star Coal
Company :ed (Gatlift Coa Company, and make and ile
the following assi-giaueil of errors upon w-hich they
will rely upon their ppeal iLo the Utnited States Circuit
Court of Appeals for ithe Sixth (Circuit from the decree
entered herein o the 14th day of November, 1935:

1. The Court erred i holding that the Bituminous
Coal Conservation Act of 1935 is constitutional, and a
valid exercise of the power of Congress to regulate in-
terstate commerce.

2. The Court erred in holding that said Act is not
violative of the ifth and Tetnith Amendments to the
Constitution of the United States.

3. The Court erred in olding that said Bituminous
Coal Conservation Act does not improperly delegate
legislative power.

4. The Court erred in holding that Sections 3 and 9
of the Act are a valid exercise of the power of Congress
to impose penalties for the purpose of coercing com-
pliance with the regulations of the Act dealing with in-
terstate commerce.

5. The Court erred in holding that Sections 3 and
9 of the Act do not deprive the plaintiffs of their prop-
erty without due process of law, in violation of the
Fifth Amendment.

6. The Court erred in holding that Sections 3 and 9
of the Act do not violate the rights reserved to the
respective States and to the people uder the Tenth
Amendment to the Constitution of the United States.

7. The Court erred in holding' that plaintiffs are net
entitled to the relief sought in their bill as amended,
and in dismissing the action at the cost of the plaintiffs.

8. The Court erred in refusing to hold that the Act
is an unconstitutional attempt on the part of Congress to
regulate matters not within the competency of Con-
gress.

9. The Court erred in refusing to hold that the Con-
gress of the United States, under the Constitution, has
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no jurisdiction over and no power to legislate upon the
matters required by Section 4 of te ct to be embraced
in the Bituminous Coal Code therein re(inired to be for-
mulated, and particularly in refusing to old that the
fixing of minimum and maximum pies of coal free on
board transportation facilities at the mines, ad the
regulation and control of contracts for the sale of coal,
are not within the competency o Congress under the
Constitution.

10. The Court erred in refusing to hold that the
regulation of the relations between poduceis of bi-
tuminous coal and their employees in te production of
coal, including the regulation and fixing" of wage's and
hours of service, as authorized in part III of Section
4 of the Act, are each and all matters ot within the
competency of Congress under Ilhe (oisiitulion of the
United States.

11. The Court erred in refusiiig to hold that the at-
tempted regulation by Cong/ress f the matters enum-
erated in the 9th and 10th assbin et erein, and( of the
matters required by Section 4 of the Act o be embraced
in the Bituminous Coal Code therein provided for, is
violative of the due process clause of the Fifth Amend-
ment to the Constitution of the United States, and of
the reserved rights of the States and of the people, se-
cured to them by the Tenth Amendment.

12. The Court erred in refusing to hold that See-
tions 3 and 9 of the Act, in so far as they purport to
impose upon those producers of bituminous coal who
refuse to accept and operate under Section 4 of the Act
and of the Code formulated thereunder, a tax equal
to fifteen per cent of the sale price a the mine of the
coal produced by them, is not a good faith exercise of
the taxing power conferred upon ('ongress by Clause
1, Section 8, Article of the Constitution of the Uinited
States, but is an unconstitutional attempt on the part
of Congress, under the guise of taxation, to punish those
producers of coal who are unwilling to siurrenl(der their
constitutional right to conduct their business free of
unconstitutional interference and regulation by Congress
and in refusing to hold that such penalties operate to
deprive the plaintiffs of their property without due proc-
ess of law, in violation of the Fifth Amendment, and
is an unconstitutional invasion of the rights reserved
to the plaintiffs by the Tenth Amendment to the Con-
stitution of the United States.

13. T'he Court erred in refusing to hold that See-
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tion 4 of the Act is an unconstitutional delegation of
legislative power.

14. The Court erred in refusing to hold the Act un-
constitutional in its entirety.

15. Te Court erred in refusing to hold the Act in-
valid in its entirety, because of the inseparability of
its provisions.

16. The Court erred in refusing to -Tgrant the plain-
tiffs the relief sought, ad par ticularly in refusing to
grant them a pe-nmaell. injiunction against the col-
lection of the penalties or' so-called taxes sought to be
imposed uponl them by Seceliolls and 9 of the Act for
their failure to accept ad operate under the Code pro-
vided for by Section 4- of the Act.

17. The Court erred in striking on its own motion
the statement of Roy Carson.

18. The Court erred i overruling' plaintiffs' motion
to strike paragraph I of defeildant's answer.

Wherefore, they priay that the said decree may be
reversed, anid hat suchi other aid further relief be
given to them as to he Court may seem just and proper.

R. C. Tway Coal Company, Et Al.,
Plaintiffs,

By Woodward, Dawson & Hobson,
Attorneys.

ORDER-Filed November 23, 1935.

This day come the above named plaintiffs and ten-
dered and offered to file their petition for appeal herein,
together with their assignment of errors, which arc
ordered filed; anid the (ourt having considered same,

It Is Ordered that an appeal to the United States
Circuit Court of Appeals for the Sixth Circuit from the
decree entered herein on the 14th day of November,
1935, be and the same is allowed, and a certified tran-
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script of the record herein is ordered forwarded to the
United States Circuit Court of Appeals for the Sixth
Circuit at Cincinnati, Ohio.

it Is Ordered that the appeal bond herein be and
the same is fixed at the sum of Five Hundred Dollars
($500.00).

Elwood Hamilton,
U. S. District Judge.

APPEAL BOND-Filed Nov. 23, 1935.

Know All Men By These Presents:

That R. C. Twav Coal Company, Kentucky Cardinal
Coal Corporation, Harlan-WVallins Coal Corporation,
Creech Coal Company, Harlan Central Coal Company,
Harlan Fuel Company, Cruniinies Creek Coal Company,
Three Point Coal Company, Clover Fork Coal Company,
Harlan Collieries Company, High Splint Coal Company,
Cornett-Lewis Coal Company, Kentucky King Coal Com-
pany, P. V. & K. Coal Company, Mary Helen Coal Corpo-
ration, Green-Silvers Coal Corporation, Pioneer Coal
Company, Black Star Coal Company and Gatliff Coal
Company, as principals, and R. C. Tway, as surety, are
held and firmly bound unto Selden R. Glenn, individually
and as Collector of Internal Revenue for the District of
Kentucky, in the sum of Five Hundred ($500.00) Dollars
to the payment of which they hind themselves and their
successors firmly by these presents.

Signed and dated this 23 day of November, 1935.
Whereas, the above named principal hath prosecuted

an appeal for the Sixth Circuit to reverse the order
rendered in the above entitled suit by the District Conrt
of the United States for the Western District of Ken-
tucky, at Louisville-

Now Therefore, the condition of this obligation is
such that if the above named principal shall prosecute its
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said appeal to effect and answer all costs if it shall fail
to make good its plea that this obligation shall be void;
otherwise the same shall be and remain in full force and
virtue.
P. V. & K. Coal Company, R. C. Tway Coal Company,
Mary Helen Coal Corp., Kentucky Cardinal Coal Cor-
Green-Silvers Coal Corp., poration,
Pioneer Coal Company, Harlan-Wallins Coal Corpo-
Black Star Coal Company, ration,
Gatliff Coal Company, Creech Coal Company,

Harlan Central Coal Com-
pany,

Harlan Fuel Company,
Crummies Creek Coal Com-

pany,
Three Point Coal Company,
Clover Fork Coal Company,
Harlan Collieries Company,
High Splint Coal Company,
Cornett-Lewis Coal Company,
Kentucky King Coal Com-
pany,

By Woodward, Dawson & Hobson,
Attorneys.

R. C. Tway,
Surety.

Approved Nov. 23,1935:
Elwood Hamilton,

U. S. District Judge.
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CITATION-Issued by Judge Hamilton,
November 23, 1935.

To Selden R. Glenn, Individually, and as Collector of
Internal Revenue for the District of Kentucky:

You are hereby cited and admonished to be and ap-
pear in the United States Circuit Court of Appeals for
the Sixth Circuit, in the City of Cincinnati, Ohio, thirty
days from and after the date of this citation, pursuant
to an appeal allowed and filed in the office of the Clerk
of the District Court of the United States for the Western
District of Kentucky, wherein R. C. Tway Coal Company,
Kentucky Cardinal Coal Corporation, Harlan-Wallins
Coal Corporation, Creech Coal Company, Harlan Central
Coal Coal Company, Harlan Fuel Company, Crummies
Creek Coal Company, Three Point Coal Company, Clover
Fork Coal Company, Harlan Collieries Company, High
Splint Coal Company, Cornett-Lewis Coal Company,
Kentucky King Coal Company, P. V. & K. Coal Com-
pany, Mary Helen Coal Corporation, Green-Silvers Coal
Corporation, Pioneer Coal Company, Black Star Coal
Company and Gatliff Coal Company are the appellants
and you are the appellee, to show cause, if any there be,
why the decree rendered against the said appellants, as
in said appeal mentioned, should not be corrected and
why speedy justice should not be done the parties in that
behalf.

Witness the Honorable Charles Evans Hughes, Chief
Justice of the United States, this the 23 day of Novem-
ber, 1935.

Elwood Hamilton,
U. S. District Judge.

Service accepted this November 23, 1935.
Bunk Gardner,

United States Attorney,
Oldham Clarke,

Assistant U. S. Attorney,
Attorneys for Appellee.



226

STIPULATION SETTLING RECORD IN LIEU OF
PRAECIPE-Filed Nov. 23, 1935.

It Is Stipulated b and between the undersigned at-
torneys for th? plaintiffs and the defendant, respectively
that the following described plea(iins, exhibits, orders,
other papers, documents and statement of evidence shall
be printed nnder the supervision of the office of Woocl-
ward, Dawson & Hobson, attorneys for the plaintiffs, and
the District Attorney's office for the Western District of
Kentuceky, attorneys for the defendant, and included in
the transcript of tihe record of this ease for appeal to he
United States Circuit Court of Appeals for the Sixth
Circuit, and shall institute the reeord herein for the
purposes of appeal, and that the Clerk of the Inited
States 1)istrict (ourt for the Western District of Ken-
tucky may certify such printed transcript as the tran-
script of the recor(l on appeal herein, and that if neces-
sary or proper, the Court may enter an order authoriz-
ing the Clerk to so certify the same without further
notice, and that this stipulation shall be printed as a
part of said record, to-wit:

1. Style of this case in appellate court and index.
2. This stipulation.
3. Original bill in equity.
4. Amended bill filed October 21, 1935.
5. Order filing same.
6. Amended bill filed November 1, 1935.
7. Order of November 1, 1935, filing' amended bill

and controvertino same and amended bill filed October
21, 1935 of record.

8. Answer.
9. Order filing answer.
10. Petition of Pioneer Coal Company and Black

Star Coal Company to be made parties plaintiff.
11. Order filing' petition of Pioneer Coal Company

and Black Star Coal Company to be made parties plain-
tiff, and making them parties plaintiff.

12. Petition of Gatliff Coal Company to be made a
party plaintiff.

13. Order filing petition of Gatliff Coal Company to
be made a party plaintiff, and making it a party plain-
tiff.

14. Motion to strike Paragraph II of answer.
15. Stipulation that statements attached thereto and

exhibits referred to in said statements may be offered
as evidence, subject to objection of the parties for want
of relevancy and materiality. (The attached statements
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Stipulation Settlingl Record in Lieu of Praecipe
and exhibits referred to are not to be copied at this
point, but only the stipulation with reference thereto.)

16. Defendant's objection to and motion to strike as
evidence plaintiffs' statements attached to stipulation
above referred to.

17. Plaintiffs' objection to and motion to strike de-
fendant's evidence and exhibits attached to such stipu-
lation.

18. Order filing stipulation and objections to the
statements attached thereto; motions to strike same and
rulings on such objections and motions; overruling
plaintiffs' motion to strike paragraph II of defendant's
answer, and finally submitting the case.

19. Stipulation filing typical contracts. (Copy stip-
ulation, but not contracts.)

20. Statement of evidence.
21. Opinion of the Court.
22. Decree.
23. Finding of facts.
24. Stipulation for transmission of certain origi-

nal papers to the United States Circuit Court of Ap-
peals as part of the appeal record without copying.

25. Order authorizing transmission of such origi-
nal papers.

26. Petition for appeal.
27. Assignment of errors.
28. Order allowing appeal.
29. Appeal bond and order approving same.
30. Citation, including acceptance of service.
31. Stipulation of counsel settling record.
32. Clerk's certificate to transcript of record.

Woodward, Dawson & lobson,
Attorneys for Plaintiffs.

John S. L. Yost,
Special Assistant Attorney General,

Bunk Gardner,
United States Attorney,

Oldham Clarke,
Assistant U. S. Attorney,

Attorneys for Defendants.
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STIPULATION-Filed December 6, 1935.

It is hereby stipulated and agreed that the foregoing
is a true and correct transcript of the record in the above
entitled cause, as agreed upon by the parties for the
purposes of appeal herein, and the Clerk may so certify.

Woodward, Dawson & Hobson,
Attorneys for Plaintiffs.

Bunk Gardner,
United States Attorney,

Oldham Clarke,
Assistant U. S. Attorney,

Attorneys for Defendant.

CLERK'S CERTIFICATE.

I, Lilburn Phelps, Clerk of the United States District
Court for the Western District of Kentucky, do certify
that the foregoing is a correct transcript of the record
in this court in the above entitled cause, as agreed upon
by the parties for the purposes of appeal.

In Witness Whereof, I have caused the seal of said
court to be hereunto affixed, this the 10th day of Decem-
ber, 1935.

Lilburn Phelps,
Clerk, U. S. District Court,

(Seal) Western District of Kentucky.
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I fo]. 2291 UNITED STATES CIRCUIT COURT OF APPEALS, SIXTH

CIRCUIT

I, J. W. Menzies, Clerk of the United States Circuit
Court of Appeals for the Sixth Circuit, do hereby certify
that the foregoing is a true and correct copy of the printed
transcript of record in the case of R. C. Tway Coal Com-
pany, et al., vs. Selden R. Glenn, Individually and as Col-
lector of Internal Revenue for the District of Kentucky,
No. 7283, as the same remains uponi the files and records of
said United States Circuit Court of Appeals for the Sixth
Circuit, and of the whole thereof.

I further certify that this cause is now pending, that it
has not been heard by this Court, and it is awaiting a date
for argument and presentation to this Court.

In Testimony Whereof, I have hereunto subscribed my
name and affixed the seal of said Court at the City of Cin-
cinnati, Ohio, this 17th day of December, A. D. 1935.

,J. W. Menzies, Clerk, U. S. Circuit Ct. of Appeals
for the Sixth Circuit. (Seal United States Cir-

ncuit Court of Appeals, Sixth Circuit.)

I fol. 230] SUPREME COURT OF THE UNITED STATES

ORDER ALLOWING CERTIORAR-Filed December 23, 1935

The petition herein for a writ of certiorari to the United
States Circuit Court of Appeals for the Sixth Circuit is
'rantecl. And it is further ordered that the duly certified

copy of the transcript of the proceedings below which ac-
comnpanied the petition shall be treated as though filed in
response to such writ.

(7347-C)


