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<!Court of tbt llnittb 
OcTOBER TERM 1935 

No. 401 

UNITED STATES OF AMERICA, Petitioner 

v. 
WILLIAM 1[. BuTLER ET AL., REcEIVERs OF HoosAc MILLS 

CoRPORATION 

On Writ of Certiorari to the United States Circuit Court 
of Appeals for the First Circuit 

BRIEF OF AMERICAN FARM BUREAU FEDERATION 
AS AMICUS CURIAE 

PRELIMINARY STATEMENT 

rrhis brief is filed by the American Farm Bureau Fed-
eration as amicus curiae. The Federation is an organiza-
tion incorporated under the laws of Illinois to promote, 
]n·otect, and represent the business, economic, social, and 
educational interests of the farmers of the nation and to 
develop agriculture. There are affiliated in the Federation 
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approximately 3G State and 1300 county farm bureaus and 
the Associated \Yornen of the American Farm Bureau 
Federation. The farn1 bureaus are organizations of farm-
ers 'with membership generally on a family basis. 

The interest of the Federation in the pending litigation 1 

lies in the fact that a large number of its farmer n1cmbers 
hold contracts \\Tith the Government in connection with sur-
plus control programs pursuant to the Agricultural Adjust-
ment _r\._ct and, pursuant to such ron tracts, receive rental and 
henefit payments fron1 the Government payable in large 
part out of appropriations measured by the proceeds of 
the 1n·ocessiug taxes \vhose eonstitutionality is at issue in 
this litigation; that the prices received by rnen1bers of 
the Arnerican Farm Bureau Federation for agricultural 
con1n1odities prodncefl by tlH•n1 a rr di rcctJy· a ffeeted by the 
imposition of the proeessing taxes and the operations un-
der the Agricultural Ad,iushucnt Act; and that the 
Federation has repeatedly enclon;;ed the legislation and 
its achninistration and is of the opinion, as sho·wn 

its offirinl arts and r0solutions, that the legislation, in-
c Jnding· the proressin2,· tax, is essential to a sound progran1 
for the reba hili tat ion of agriculture in the natiou. The 
membership of the farm bureaus has as extensive an in-
i ercst in the Aet, even if measured solely by pecuniary 
str1nda rds, as have the 11rocessors subject to the taxes. 
For i hesc reasous the American Farm Bureau Federation 
Jws filc'(1 thiR ln·irf as ruriae. 

SCOPE OF BRIEF 

Cotton is the only commndit)' involved 1n the Govern-
nlent 's elaims for processing· taxes whieh the respondents 

he disallowed. These processing taxes imposed 
prior to the recent am0ndments to the Agricultural Adjust-
nlent A(•t. The Act (section 14) provides that-

"If anv provision of this title is declared unconstitu-
tional, the applicability thereof to any * * * cir-
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cumstance, or commodity is held invalid the validity 
of the remainder of this title and the applicability 
thereof to other 1 *' * circumstances, or commodi-
ties shall not be affected thereby.'' 

It is subn1itted that even a decision adverse to the Govern-
ment ·would not necessarily affect the validity of the Act 
as applied to connnodities other than cotton. The separabil-
ity clause in question is not in the form commonly found in 
Acts of Congress. Its very uniqueness of form (partic-
ularly its reference to "commodity") indicates that it was 
included after full Congressional consideration; that it is 
intended to produce precisely the result stated. The proc-
essing taxes on co1nmodities other than cotton introduce in 
substantial degree legal considerations differing from 
those present in the cotton processing tax. This brief, 
therefore, is confined to the constitutionality of the Agri-
cultural Adjustment 1\.ct as applied to processing taxes on 
eotton, imposed prior to the recent amendments to the Act. 

Also, this brief relates only to processing taxes and not 
to floor stock taxes. rrhe processing tax is fundamental, 
in the vie'v of amieus curiae, to sound financing of surplus 
control programs under the Art. The floor stock tax is 
necessary and proper to prevent evasion of the processing 
tax through abnormal accurnnlation of stocks of processed 
eomrnodities on distributors' floors prior to commencement 
of the processing 1 ax and abnormal depletion of such stocks 
prior to termination of the tax. The floor stock tax is fair 
and reasonable as an effort to prevent unfair competitive 
f-lit nations a rising an1ong processors and distributors im-
rnediatcly following· commence1nent or termination of the 
processing tax. Nevertheless, the floor stock tax, while im-
portant, is an ineidental and not a fundamental feature of 
the Act. This brief by amicus curiae is, in consequence, 
confined to the constitutional issues affecting the process-
ing tax. 
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JURISDICTION, STATEMENT OF FACTS, AND STAT-
UTES INVOLVED 

F,or the }Hlrpo::-;es of this brief, amicus curiae adopts the 
::-;tatmnents found in the brief for the United States "rith 
respect to the opinions below, the jurisdiction of this Court, 
the question presented, tlw statutes involved, the facts, 
the specification of errors to be urged, and the scope of the 
Agricultural 1\.djustment Act. The statutes involved, how-
ever, are also set forth in Appendix I, pages 118 to 131 of 
this brief. 

SUMMARY OF LEGISLATIVE HISTORY 

The Agricultural Adjustment .. A_ct in its present form is 
the outgro,vth of constant investigation, 
deliberation, and action hy ( 1ongress over more than a 
decade. It is believed that few measures upon the statute 
books today arc founded upon such intensive and mature 

consideration. Tl1e legislative history of the 
Agricultnra l Adjnshncnt Act is pertinent to the considera-
tion of certain of the constitutional questions at issue. The 
official docunlPHts eorr1prising· this legislative history, set-
ting forth the CongT0ssional lwn rings and investigations, 
the committee reports, the debates in either I-Iouse, and 
the severnl hills in their various parliamentary stages, are 
docume11ts of whiel1 this ( may takP judieial notice. 
Tl1at history, ho,,,ever, is not confined to the Congressional 
action dln·ing tlH' 7:1n1 CongT(1 SS. The present Act de-
veloped as the result of affinnai ive legislative action in-
volvinp· extensive deliberations over the }1Criod of eleven c.., 

rR from 192+ to 1\ ot the 73rd Congress but 
also the 68th, 70th, 7lst, 72n(1, and 74th Congresses 
are ea('h partly n>spon::-;ih1e for thP dcvelopmPnt of the legis-
lation in its prcsen1 form. The provisions of the present 
Act resulted fron1 legislative hearings and investigations 
conducted during the earlier CongTesscs. Some of the more 
recent hearings were referred to in the cornmittee reports 
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upon the Act. The constitut ioual i ssuet:J involved in the 
present Act, such as taxation for the general welfare, will be 
found to have been considered in detail by con1n1ittees in re-
ports upon the legislation in its earlier forn1s. Often the 
substance, and occasionally the prrcit:Je languag·e of the pres-
ent Act, as, for instance, portions of that relating to the 
processing taxes, will he found to have first been the subject 
of legislative action during au earlier Congress and to have 
been discussed in the cornrnittee reporh; at the time. 

During the period from 1024- to 19:-33, measures involving 
the basic prineiple of the Agricultural Adjustment Act-that 
is, removal of the disparity betw0en the price levels of farm 
and industrial prod through son1e method of control 
over surplus production of farm products-were reported 
by the llouse Committee on .. A.gricultnre on eight occasions 
mHl by the Senate Committee on Agriculture and Forestry 
on ten; rejected by the House twice and then passed by it 
f1ve times; rejected hy the Renate twice and passed by it 
four t in10s; pnssed by the (\)ngT()ss four tinws; vetoed by 

dent Coo liclg0 h\·ieP (First and Second "11r Nary-
II augen bills); and approved by IIoover once 
(Farm Boa rcl Act) and by President Roosevelt once (Agri-
enltural Adjustment Art). During that period, one such 
n1casnr0 that h(td been placPd on tlH• statute books (the 
F,arn1 Board Act) "'as found inadequate and re-
pealed.1 During; that period, a large cnnount of supple-
mental leg;islntion in th0 fields of agricultural credits and 
1nortp;agcs, coo11erntiv0 marketing, seed loans, inereased 
ngrirn1tura1 tariffs, stimuh1tion of new uses for farm prod-
ucts, and the 1ike2 was 0nacted as helpful in meeting the 
situation hut never rcg·a rded a f-1 an adequate legislative 

of the more fundamental lH'oblem of the disparity 
between agricultural and industrial prices. Fron1 1922 to 

1 Certain loan provisions, not here pertinent, were allo\\Cd to H'main in 
dfert. 

2FoJ of tiH'Re, RPt' ''Lnw" Hl'lfltJug to .\gncnltnn,'', enmptlerl b.\· 
Elmer A. Lewis, Dorumrnt Room, House of Repr<'<;entahn•s, 1935. 
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1933 there were conducted 20 major legislative hearings and 
inv,estigations to the end of devising legislative remedies 
for such price disparity. Finally, since 1933, the original 
Agricultural Adjustment Act has not only been amended 
from tin1e to time but at the last session of Congress it was 
further considered, reaffirmed as to its basic principles, 
and extensively amended as to its details. 

To facilitate the consideration of the legislative history 
of the Act there is set forth in Appendix II a brief sum-
mary of the various bills which obtained favorable com,-
1nittee action and the vario1ts com,mittee reports, heat·ings, 

investigations thereon. 
A reYievv of the leg·islative history shows that the orig-

inal surplus control proposal was introduced in Congress 
early in 1924. In reporting the leg·islation the House Com-
mittee on Agriculture and the Senate Committee on Agri-
culture and Forestry n1ade numerous, elaborate findings 
vvith reference to the depression in agriculture and its 
causes and consequences. (H. Rept. 631, 68th Cong., 1st 
Sess.; S. Rept. 410, 68th Cong·., 1st Sess.) A succinct state-
ment of similar findings is that made by the House com-
mittee at the time of reporting the National Emergency 
Bill (H. R. 13991, 72nd Cong., 2nd Sess.) on January 3, 
1933. (H. Rept. 1816, pp. 1-2) This bill was passed by 
the House and reported to the Senate in the session imme-
diately preceding the enactment of the Agricultural Ad-
justment Act and but a few \veeks before the consideration 
by Congress of that Act \Vas begun. The National Emer-
gency Bill provided processing taxes and obviously served 
as a model for the Agricultural Adjustment Act, the very 
language being followed in some instances. The findings 
of the House committee at the time of its report on the 
National Emergency Bill \Vere embodied in the following 
statement: 

"No discussion is necessary to est a blisb the fact 
that there exists in this countrv a condition of eco-
nomic malndjustmcnt and that this condition is in sub-

f 
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olantial measure attributable to the discriminations 
from which has suffered for many years 
}:JUSt. Prices for all farn1 lHoducts average today 
about half what they were before the vVorld \Var. 
t;ince the pro-·war period wheat has suffered a loss of 
approximately G5 per cent of iLs vurchasing po\ver, 
cotton 33 per cent of its purchasing power, tobacco 19 
per cent of its purchasing power, and hogs 39 per cent 
of their }JUrcluu:;ing power. On the other hand, taxes 
on agricultural lands have since the pre-·war period in-
creased approximately 150 per cent and farm in-
debtedness has increased approxin1atoly a like per-
centage. Agricultural freight rates are n1ore than 
50 per cent in excess of pre-war freight rates. 

"We produce surpluses of cotton, wheat, and a num-
L>cr of other major farn1 comn1odities. No direct tariff 
cnu place such commodities on a basis of equality with 
industrial products that for many years have had the 
lwneiit of tariff protection. Agricultural tariffs have 
almost without exception proved ineffective. Yet 
tariff rates on industrial articles which the farnwr 
buys, antl the cost of such articles to him, have greatly 
adva uced. rrlw res nlt has been ihn t the p rodueers of 
agrieultnral rnns( hPar the burden of the 
tariff without its Htlvnniages. \Vhile the 
:tvernge lH·iee of fann products has -1-G per 
C'PH 1 si nct> the 'War, the p riees of industrial articles 
l)(Jngh i by i ht• f:u·nlL' 1· l1a s i ucrl'a se(l as n11Wh as .)H per 
ec'ut dnriug the poshnt r period, even during the 
present year from lOG io 1170 per cent of 
pre-war priees. rrhus the farmt•r's (1ol1ar has less 
thnn pre-war vcllue. 

'• Bee a w;;e of these vn rio us disparities, the farmer's 
pnrehasing power for rlothing, hnnher, harchYare, ma-
chiuerv, and the like is less than half normal. Lack of 
agricuhn ral pu r('ha sing· pO\\·er is respon sibh• directly 
and indirectly for more than 6,000,000 of the unem-
ployed, according to expert testimony before the com-
mittee. (See hearings, 11p. 360-361.) It is not claimed 
that the farmer's situation is anv mor<? desperate than 
that of the unemployed in the city, save for the fart 
that (1iscr1minatlons ag-ainst the fanner hav0 been 
rontinuons through the past bvo decades "'bile the de-
pression as to industry and la hor, in general, has 11re-
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vailed for only the past three years. It is believed, 
ho·wever, that the elimination of the price disparity 
between agriculture and industry and the bringing 
about of a better balance in national purchasing power 
\vill greatly reduce the number of unemployed, will aid 
in reestablishing the purchasing power of labor and 
other consumers, as well as of agriculture, and will be 
an effective measure toward meeting the present na-
tional emergency.'' [Pp. 1-2] 

Other findings of fact, far more extensive than those just 
quoted, as to the gravity of the agricultural situation and its 
causes, made by the agricultural committees of the two 
Houses, are to be found in H. R.ept. 1595, 68th Cong., 2nd 
Sess.; H. Rept. 1003, 69th Cong., 1st Sess.; H. Rept. 1790, 
69th Cong., 2nd Sess.; !I. R.ept. 1141, 70th Cong., 1st Sess.; 
S. Rept. 664, 69th Cong., 1st Sess.; and S. Rept. 1304, 69th 
Cong., 2nd Sess. 

For this disparity between industrial and agricultural 
prices the remedy originally proposed by the committees 
(H. R. 9033 and S. 3091, 68th Cong., 1st Sess.) was control 
of the surplus production of farm crops over domestic 
needs and elimination of the effect of such surpluses upon 
domestic price levels. This control was to be exercised by 
diverting surplus agricultural products, in raw or proc-
essed form, to foreign markets at world prices. This re-
sult was to be accomplished by establishing a Government 
corporation to purchase certain basic agricultural commod-
ities at their "ratio" or "parity" price (substantially 
equivalent to the ''fair exchange value'' of the present 
Act) and removing them from domestic markets through 
sales abroad in amounts sufficient to keep the domestic 
price level for such basic commodities at a parity with in-
dustrial prices. The desired price level was to be arrived at 
statistically, on the basis of price indices already main-
tained by the Government departments by compar-
ing the pre-war farm price for cotton and the pre-
\Var wholesale price for all commodities with the current 

f 
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farm price for cotton and the current wholesale pr1ce for 
all commodities. 

Tariff protection for agricultural commodities would 
become effective through removal of thereof 
from the domestic market. Increases of existing tariffs 
and embargoes upon agricultural imports were authorized 
where necessary to protect the new domestic price level. 

To meet losses suffered by the corporation in purchasing 
an agricultural con1n1odity at the do1nestic price and selling 
it abroad at the world price and to cover its adn1mistrative 
expenses, the bill required the payment by the producer of 
an equalization fee (the precursor of the present process-
ing tax) to the corporation upon the first sale of the com-
modity. The fee \:vas authorized to be fixed in an amount 
sufficient to meet such losses and expenses, thereby pro-
rating equally among all producers of the commodity the 
costs of the marketi11g operations and services furnished, 
irrespective of whether the produce of the particular 
farmer was disposed of upon the doinestic or foreign mar-
ket. 

This original legislative proposal embodied the basic 
principle no\v found in the Agricultural Adjustment 
A{'t, with 1nodifications only as to detail and mechanics 
and method of administration. This principle is the con-
trol of surplus production of farm products to the end of 
establishing a parity between agricultural and industrial 
prices. Tn later forms the proposed legislation placed 
supervision of the surplus control program first in a Fed-
eral Farn1 Board and then in the Department of Agricul-
ture, rather than in a Government corporation. Also, with 
the loss of our foreign markets through the world depres-
sion, foreign trade restrictions, and high domestic tariffs 
(see "\V orld Trade Barriers in Relation to American Agri-
rultnre' ', S. DoC'. 70, 73rd Cong., 1st Sess.; • 'Operation of 
Rates in the Emergency Tariff Act", S. Do{'. 224, 67th 
fiong., 2nd Sess. ; ''Economic Analysis of Foreign Trade 
of the lTnited States", S. Doc. lRO, Part I, 72nd Cong., 2nd 
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Sess.), opposition by tht• agricultural coininit-
tees of the two I-Iouses to reduction of production ceased, 
and emphasis was placed in these later forms of the pro-
posed legislation upon prevention of the creation of do-
mestic surpluses of farm products, either (1) through pay-
ments for reduction of acreage or production, or (2) by 
payments of benefits upon the ''domestic allotment'' of 
crops bui denying such payments upon surplus production 
in excess of domestic needs. Diversion to foreign markets 
of surplu,ses after they had cornc into existence continued 
as a part of the program but in a less important role. In 
consequence, it is found that the Agricultural Adjustment 
.Act makes available funds not only for removal of sur-
pluses of agricultural products and expansion of markets 
therefor (section 12 (b)) but also for pnynwnts for reduc-
tion of acreage or production (section 8 ( 1)) and for pay-
Inent of b0nefit s upon that })Ortion of a crop (the domestic 
allotment) required for domestic consumption (section 
8(1) ). 

In addition, under the original proposal, ''the commodity 
was to bear the cost'' through the equalization fee levied 
upon the first sale of the commodity for processing. The 
Treasury V{as not to bear the cost. Despite demands 
·within Congress a11cl legislative proposals to the effect that 
the farm and surplus control programs should be sub-
Ridizcd from general funds in the Treasury (see, for ex-
ample, the following bills in the 69th Congress, 2nd Ses-
sion: H. R. (Crisp hill), H. R. 15655 (As-well bill), 
and S. (Curtis bill)), the connnittees of Congress and 
the farm organizations held to the principle that the cost 
should be financed through special levies, and Congress 
agreed. (See II. Rept. 1790, 69th Cong., 2nd Scss., pp. 2-4; 
S. Rept. 1304, 69th Cong., 2nd Sess., pp. 30-32) This prin-
ciple as to financing remained a part of the surplus control 
1egislation efforts until the Farm Board Act of the 71st 
Congress, \vhen it was abandoned at the insistence of those 
"Who advocated direct appropriations from time to time 

I 
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from the Treasury as preferable to the n1ore permanent 
equalization fee. Under the lilarm Board Act, a half-bil-
lion dollar appropriation ·was made from the Treasury 
without provision for additional taxes to reimburse the 
Treasury. I-lowever, in the Agricultural Adjustment Act, 
in order to provide a balanced budget so far as the agri-
cultural program was concerned, the earlier plan was 
ag'ain resorted to and a tax upon the processing of agri-
cultural commodi tics \Vas enacted to raise the neces5ary 
revenue for the Treasury. This processing tax still in-
volves the original principle that the commodities shall pay 
the by the general funds of the Treasury 
and that the surplus control programs shall not be the 

of an unbalanced budget. 

SUMMARY OF ARGUMENT 
The tax under the Agricultural Adjustment 

Act is a uniform excise tax. Considering the tax avart 
from tlJe Pxpenditures under the Act (the amount of which 
is in general measured by the amount of the proceeds of 
the tax), the tax does not violate the due process 
dause of tlw Fifth AmcndmPnt or infringe upon powers re-
served to the States by tbe Tenth Amendment. The tax 
is a revenue Tts rat<', n101hod of con1putation, and 
me.)thod of collection are reasonable and there is a reason-
nhlP elassification of the subject matters taxed. The tax is 
not for a private purpose for, as subsequently argued, it is 
a tax to provide for the general \Velfare. The tax itself 
has no substantial effeet upon production. The substantial 
rffect of the Act upon production is achieved through the 

of the appropriations under the Act. 
The processing tax is not invalid by reason of the appro-

priation or ex11enditure provisions of the Act. The expen-
ditures have in fact be0n made from general funds in the 
Treasury. Respondents have no greater interest in the 
expenditures undPr the Act than have other taxpayers, and 
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that interest is insufficient to permit respondents to litigate 
the validity of the appropriation and expenditure provi-
sions or the validity of the tax aH affected by those pro-
v1s1ons. 

The expenditures are n1ade ''in consequence of appro-
priations made by law'', and the appropriation provisions 
do not constitute a violation of Article I, Section 9, Clause 
7, of the Constitution. Permanent indefinite appropriations 
are valid under thai elause, and numerous legislative prec-
edents since the early Congresses are in accord ·with this 
VlC,V. 

The processing tax is a tax to provide for the general 
welfare of the lT nited States. rrhe general 'velfare clause 
is a limitation upon the taxing po,ver and the question of 
"Thether a tax is for the general 'velfare is to be tested by 
the usc made of the proceeds of the tax. A tax that pro-
vides for the general welfare is also one that provides for 
a public J1Urpose. In order for a tax to be one for the 
f.renern.l welfare its proceeds need not be expended only for 
carrying out the purpose of one of the enumerated powers 
of Congress other than the taxing power. The question 
of 'vhat is general welfare is one for Congress primarily to 
determine. The courts 'vill not substitute their judgment 
for that of Congress if rongress 1nig;ht reasonably have 
c-oncluded from the legislath'"e record before it that the 
expenditures would promote the general welfare. 

Protective tariff duties are excise taxes having the sanw 
objectiYes as the processing tax. promotes the gen-
eral ,,,.elf arc in the same respects. Each produces revenue 
(more in the case of the processing tax) and, iR addition, 
each is intended to aid in establishing higher price levels 
for domestic products. The rn·otective tariff duties ac-
complish this through imposition or, n1ore often, threat of 
imposition of the tax; the processing tax through expendi-
ture of an amount n1easured by the proceeds thereof. The 
n1cchanism of the protective tariff tax is effective for do-
mestic produc-ts of which no surplus is produced; but must 
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be supplemented by the vroces:;;;ing tax in case of domestic 
products of \vhich a surplus is produced. 

The cou fishery bounties enacted by the 1st Congress as 
a part of the first protective tariff Act are a contempora-
neous legislative exposition of the Constitution to the effect 
that bounties are an appropriate 1neans of providing for 
the general welfare, partieularly with respect to those in-
dustries suffering from the disadvantages of the protective 
tariff system. 

Congress, after exhaustive hearings and investigations 
from 1922 to 1933, found that measures to control surplus 
production of agricultural commodities were for the general 
welfare inasmuch as they would benefit not only agriculture 
but also business, labor, and the consumer. Congress also 
found that, in order to avoid an unbalanced budget, it was 
for the general welfare that the cosh; of carrying out such 
measures should be financed through special levies. These 
findings of Congress are not arbitrary. 

The expenditure provisions do not violate the Tenth 
A1nendment. The expenditure prov1s1ons involve no 
''regulation'' of production. The Act is purely voluntary, 
aud the individual farmer is free to accept or reject its 
lK•nefits. Thi:s has }HOved true in practice. The right of 
the States to control local affairs is not infringed. The fact 
thai Congress does not have general reg·ulatory control 
over prouuction does uot make unconstitutional a law 
otherwise valid \vhich attempts, through voluntary means 
only, to attain, in the interest of the general welfare, re-

crop production. 
The proeessing tax provisions do not involve an uncon-

Ntitutional delegation of lcgif-;lati,Tc power. Even assum-
illg· argueudo such an improper delegation, the contention 
of in1proper delegation of legislative J>OWer becomes imnla-
terial by reason of the legalization and ratification pro-
visions recently enacted by ('iongres:s. These provision:;;; 
do not atten1pt to ratify an uneonstitutional delegation of 
lc•gislative 11ower nor any other act which Congress could 
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not have authorized. Congress ratified only the acts of ex-
ecutive officers in determining a rate of tax and assessing 
ancl collecting the amount thereof under color of law. 

However, irrespective of the legalization and ratifica-
tion provisions, there is no unla\vful delegation of legisla-
tive power. The rate of tax is fixed by a simple mathe-
matical formula based upon accurate statistical data col-
lected independently of the Agricultural Adjustment Act. 
r_rhe factors governing the rate of tax are capable of more 
}Jrecise ascertainment than cost of production or similar 
factors involved in our tariff and internal revenue laws. 
The provisions authorizing adjustments in the processing 
tax rates as fixed by the formula involve no improper dele-
gation of legislative authority. In addition, they have never 
eome into operation, are separable, and are not essential 
to the adrninistration of the Act. 

The tin1e at which the tax takes effect is autornatic. It 
depends upon the existence of a proclarnation of the Sec-
retary of Agriculture to the effect that expenditures for 
rental or benefit payments \Vill be rnade with respect to a 
commodity. The power of expenditure is an inherent ex-
ecutive power subject only to such restrictions as are iru-
posed by the appropriation. Exercise of the exeeutive 
power of expenditure i1nTolves no delegation of any kind 
of povver, nor does the making of the effeetive date of the 
tax autornatically contingent upon an exercise of the execu-
tive po\ver of expenditure involve delegation of po\ver. 

The fact that the tin1e the tax takeR effect is alRo condi-
tioned upon the ascertainn1ent by the Secretary of Agrieu1-
ture of the marketing· year for a con1modity involves no in1-
proper delegation of legislative power. It is merely the 
ascertainment of a \vell-knovvn trade fact. 

I 
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ARGUMENT 

I 

The Tax Upon Processing of Cotton is a Valid Excise Tax 

The Act provides (section 9 (a)) that ''The processing 
tax shall be levied, assessed, and collected upon the first 
donwstic processing of the commodity, -whether of domes-
tic production or in1ported, and shall he paid by the proc-
essor''. In the case of cotton, processing· is defined (sec-
tion 9(d) (2)) as the "spinning, manufacturing, or other 
proecssing ( excc1>t ginning) of cotton". 

1. The tax is an excise tax. 

The processing tax is a tax on the exercise of a partic-
ular right to property, the right to manufacture. It is not 
a tax on the cotton. The tax is, in terms, upon manufactur-
ing and, in addition, upon spinning and processing, which 
arc but special forms of manufacturing. Such a tax is an 
exeisc and need not be apportioned.R (Ex parte Kollock, 
(1RD7) 165lT. S. 526; Pntton v. Brady, (1902) 184 U.S. 608; 
JJcr ray v. [Tuit rd Stutes, (1904) 195 U. S. 27; Bror;nley v. 
Jlrraughn, (1929) 280 U. S. 124) 

3ln the Circuit Court of A ppc•a1s it was urgrcl hy eounsel for the respon-
dents in the instant case that the decision in Daw,r.,on v. J( entucky g· 
Warehouse Co., (1921) 255 U.S. 288, controls. There an ''annuallic<:'nse tax'' 
of 50 cents a gallon imposed by the State of Kentucky upon all whiskey, 
either withdrawn from bond or transferred in hond from Kentucky to a point 
outs1de the State, was held im·alid by this Court under thE' 8tate constitution. 
Possession of the whiskey for any purpose could not be obtamed, nor any po;;;-
sessory right therein exE:rcised, unless the tax had been paid. This Court 
found the tax to be not a license or occupation tax but a tax by reason of 
ownership of the whiskey, a tax on property. It is argn<'d, therefore, that 
the processing tax is a tax on property and a direct tax required to be appor-
tioned. Tn view of the decisions above cited holding a tax on the right to man-
ufacture to be an excise tax, and in vit'w of the fact that the nature of the 
tax in Dawson v. Kentucky Dtst1lleries <f Warehouse Company is so clearly 
distinguishable, that case does not merit further discussion here. 
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In Knowlton v. (1900) 178 U. S. 41, this Court 
said-

'' Excises usually look to a particular subject, and levy 
burdens with 1·eference to the act of manufacturing 
then1, selling them, etc. They are or may be as varied 
in form as are the acts or dealings with ·which the 
taxes are concerned. * ),\! *" [P. 88] 

Congress itself regards the tax as an excise. In the re-
port of the House Committee on Agriculture the Committee 
said-

''The bill, ho·wever, makes provision for raising addi-
tional revenues for the Treasury that it is believed will 
more than equal any expenditures resulting from op-
eration of the act. Such revenues \Vill be obtained, in 
the main, from manufacturers' excise or processing 
taxes subsequently discussed.'' [H. Rept. 6, 73rd 
Cong., 1st Sess., p. 31 

2. The tax is uniform. 
The processing tax is levied upon all spinning, manufac-

turing, or other processing \vherever it occurs throughout 
the United States, irrespective of geographical considera-
tions. The requirement of uniformity for excise taxes is 
no more than a requirement that the tax ''operate gener-
ally throughout the United States'', \vherever the subject 
matter is found. Intrinsic uniformity is not required. 
(Knou,ltorn v. lJfoore, (1900) 178 U. S. 41; Patton v. Brady, 
(1902) 184 U. S. 608; Balings v. United States, (1914) 232 
U. S. 261; La Belle lro11 1Vorks v. United States, (1921) 
256 U.S. 377; Brornley v. ilfcCaughn, (1929) 280 U.S. 124) 4 

4 ( (Reg-ional Classificatwns' '-In the Circuit Court of Appeals it was urged 
by counsel for respondents in the instant case that the tax is lacking in uni-
formity by reason of the provisions of section 11 of the Act, which define 
''basic agricultural commodity'' as meaning a prescribed list of commoditiE's 
''and any regional or market classification, type, or grade'' of any bas1c agri-
cultural commodity. This reference in the statute to regional classifieation8 
of commodities in no wise relates to the general operation of the processing 
tax throughout the United States once it is imposed. The cotton processing 
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3. The tax does not violate the due process clause of the 
Fifth Amendment. 

For the purposes of the discussion under this heading, 
the question of the validity of the processing tax is to be 
sharply distinguished from the question of the validity of 
the use of the tax proceeds or the effect of the use of such 
proceeds on the validity of the tax itself. The question of 

tax operates upon all cotton processed throughout the United States. There 
are no regional classifications, types, or grades for cotton nor has the Secretary 
recognized any such classification, type, or grade for cotton. It is time enough 
to raise this question when a regional processing tax is levied under color of 
the Act. (See Hicklin v. Coney, (1933) 290 U. S. 169) 

However, the words ''regional classification'' are not an attempt to provide 
for a non-uniform tax but are a recognition of well-understood trade facts 
with regard to the production and distribution of tobacco. (See, for example, 
statement of House Committee on Agriculture in H. Rept. 1273, 70th Cong., 
1st Sess., p. 34) There are seven regional or market classifications and 26 
regional or market types of tobacco. (Classification of Leaf Tobacco Covering 
Classes, Types, and Groups of Grades, Service and Regulatory Announcement, 

ll Bureau of Agricultural Economics, U. S. Dept. of Agriculture, No. 118, issued 
November 1929, pursuant to the Tobacco Stocks and Standards Act, 45 Stat. 
1079, amended 47 Stat. 669) 

Agricultural experience has shown that each type is usually capable of suc-
cessful production only m a particular region. Such a well-known type, for 
instance, as Burley tobacco can be successfully grown only in central and 
northeastern Kentucky, southern Ohio, southern Indiana, western West Vir-
ginia, central and eastern Tennessee, and sections of Virginia, North Carolina, 
Missouri, and Arkansas. Such a type has therefore come to have a regional 
significance and to be known as a ' 'regwnal type' '. Further, some classes and 
types are used for cigarettes, some for cigar fillers, some for cigar wrappers, 
some for export, and some for other uses. :More especially surplus production 
may exist as to one type and not as to another, and surpluses in one class or 
type wlll not substantially affect marketing conditions as to another type. 
From the standpoint of methods of production, price, uses, and characteristics, 
and for the purposes of the Act, the various classes and types of tobacco con-
shtute separate' connnod1ties and 1equue mdn idual surplus control programs. 
(Heport of the Agricultural Adjustment Administration for May, 1933-Feb-
ruary, 1934, entitled '' Agncultural AdJustment'', p. 70) 

It is therefore wholly reasonable for Congress to recognize in the Act re-
gional or market classifications and types of commodities. That recognition 
in no wise affects the uniformity of an excise tax once it is levied upon any 
particular class or type. The processing tax on Burley tobacco, for instance, 
is levied on that tobacco wherever processed throughout the United States. 
Congress is not required to select subjects for taxation that exist uniformly in 
the several States. 
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the validity of the statutory provisions providing for ex-
penditures under the Act and the effect of such expenditure 
provisions upon the validity of the tax itself are discussed 
later in this brief. (See pages 28 to 92) 

(a) TAX IS A REVENUE MEASURE. 

Considering the tax separately frorn the expenditures, 
there can be no reasonable doubt that the object sought to 
be attained by the taxing provisions of the Act is reve-
nue. Congress, in the Act itself, states that the processing 
tax is levied ''To obtain revenue for extraordinary ex-
penses incurred by reason of the national econornic enwr-
gency" (section 9(a)) and makes substantially the sanw 
statement in the title of the Act. The House committee, in 
its report, stated that the processing taxes are levied "In 
order to provide additional revenues for the Govenunent ''. 
(H. Rept. 6, 73rd Cong., 1st Sess., p. 5) There is no sug-
gestion in the legislative history of the Act that the proc-
essing tax itself, as distinguished from the expenditure of 
its proceeds, has any purpose other than a revenue purpose 
or that the processing tax provisions 'vere enacted as a 
guise for reaching objectives other than the production 
of revenue. 

Further, the processing tax provisions and the operation 
of the tax itself have all the indicia of genuine tax provi-
sions. These provisions originated in the I-Iouse in ac-
cordance with the constitutional reqnirernent. The tax is 
collected by the Bureau of Internal Revenue under the di-
rection of the Secretary of the Treasury and paid into tlw 
Treasury. (Sec. 19(a)) The tax is collected subject to 
the same administrative and judicial proc.edure and rmll-
edies as other like internal revenue taxes. All provisions 
of law applicable to the sales taxes imposed by section 600 
of the Revenue Act of 192·6 apply to the processing tax, in-
cluding the provisions of section 626 of the l{evenue _._t\_ct 
of 1932, relating· to returns, du0 date, and interest on de-

I 
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linquencies. (Sec. 19 (b)) Provision is tnade for refunds. 
(Sec. 12) Exports are exempt. (Sec. 17(a)) Finally, the 
tax is productive of substantial revenues. Thus, up to Sep-
tember 30, 1935, the total tax collections pursuant to the 
provisions of the Agricultural Adjustment Act atnounted 
to $933,825,150.03,5 of which amount the processing taxes 
accounted for ov·er 87 per cent, a percentage which \Vill in-
c.rease by reason of the non-recurrence of the floor stock 
taxes. The only sources of tax revenue producing greater 
returns are income taxes. 

The processing tax provisions having a legitimate ob-
ject-nainely, that of revenue-the further question arises 
whether the provisions are ''unreasonable, arbitrary or ca-
pricious'' and therefore lacking in due process. 

(b) THE TAX IS! REASONABLE. 

(1) The tax rate is not confiscatory.-The amount of con-
sumption of all kinds of eotton in the United States for 
each marketing year ( i. e., August 1 to July 31) from 1929 
to 1935 sho\vs that the rate of consurnption during the two 
years in \vhich the processing tax has been in effect com-
pares favorably with that for the years when the processing 
tax was not in effect. Thus, in the marketing years 1933-
1934 and 1934-1935 there were consurned approximately 
5,700,000 and 5,360,000 running bales, respectively. Equiva-
lent figures for the rna rketing years 1929-1930, 1930-1931, 
1931-1932, and 1932-1933· show consumption of approxi-
mately 6,106,000, 4,866,000, and 6,137,000 running 
bales, respectively. 6 

5 See ''Internal Revenue Collections Fiscal Year 1935' ', preliminary state-
ment issued July 31, 1935, p. 6; Mimeographed comparative statement of in-
t€fnal revenue eollections for the months of July, August, and September, 
Hl35, issued August 21, September 20, and October 18, respectiYely. 

0 See the following publications of the Bureau of Census, Department of 
Commerce: ''Cotton Production and Distribution'', Bulletin 171, issued 1934; 
August report of cotton eonsu!fied, etc., preliminary report issued September 
14, 1935. 
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Further, the amount of proc.essing tax paid ·with respect 
to the cotton contained in representative retail cotton ar-
ticles is far belo'v any point where this Court could say 
that the business of the cotton processor was being con-
fiscated through inability to rnarket his products by reason 
of the increased cost attributable to the tax. J:1-,or instanee, 
the processing of a bleached 8lx99 inches results in 
a processing tax of 7. 7 cents; a yard of bleached 1nuslin, 
1.4 cents; a 54x60 inches table cloih, 5.3 cents; a dozen 
napkins, 3.8 c.ents; overalls, 8.3 cents; a charnbray shirt, 0.:-3 
cents; carded yarn men's socks, 0.4 cents; \vornan 's house 
dress, 3.4 cents; and combed yarn women's hose, 0.6 cents.7 

The Agricultural Adjustment Adn1inistration 
that the net increase in cons tuners' total retail expenditures 
attributable to processing tax collections for 193± probably 
amounts to less than 1 per cent. 8 

(2) ilfcthod of collect-ion of the t(l:l/ is reasonable.-
The method of collec.tion of the tax is the sarne as that for 
many other internal revenue taxes. In addition, ho,vever, 
recognizing that the processor usually obtains funds for 
payment of the processing tax fron1 the sales of the proc-
essed articles, Congress made adequate provision io aYoid 
harsh results in connection ·with the collection of the tax. 
The statement of the House Con1n1ittee on Agricultun1 

con1n1enting- upon section 19(b) and (c) of the Act is an 
accurate analysis of the pertin(lnt stat nt ory provisions. Not 
only does the processor have froin one to two Inonths before 
the return is required to be filed and the tax paid9 but, as 
the House committee stated in its report-

'' In order to prevent undue hardship upon processors, 
the Secretary of the Treasury is authorized to penDii 

7"Agricultural Adjustment in 1934'', Govt. Printing Office (1935), p. 69. 
See also statement of House Committee on Agriculture, H. Rept. 6, 73rd Cong., 
1st Sess., p. 7. 

s "Agricultural Adjustment in 1934 ", Govt. Printing Office (1935), p. 239. 
o Regulations 81 Relating to Processing Tax and Compensating Tax, Bureau 

of Internal Revenue, Treasury Department, Arts. 11 and 12. 
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postponement for a period not exceeding 60 days of the 
payment of taxes. F1urther, the processor, in those 
exceptional cases where a longer period is required 
before his products are sold and paid for following 
processing, is Inade eligible for loans from the Re-
construction Finance Corporation in order to finance 
the payment of the taxes pending receipts frou1 his 
sales. These provisions will tend to enn ble processors 
to build up stocks and to rnake 1nore liqnicl the flow of 
commodities in the usual marketing channels." rr-r. 
Hept. 6, 73rd Cong., 1st Sess., p. 6] 

Furthermore, in the case of cotton, the Aet, as a1nended 
:May 17, 1935, provides that the processing tax shall be 
payable not upon the filing of the ret urn, but 90 <lays there-
after, and that the Secretary of the Treasury rnay extend 
the time for such payment up to six tnonths frorn the dah' 
of the return. (Public No. 62, 74th Cong., 1st Sess., Sec. 
2) 

(3) Method of computing the 1·ate of tax is reasonable.-
The amount of the processing tax with respcet to cotton 
equals the difference between the fair exchange value of 
cotton and the current average fanu prir.e for cotton at 
the time the particular rate of tax is itnposed. (See. 9 (b) ) 
It is expressed in terms of cents per pound of coi ton proc-
essed. Not only is this nwthod of 1neasu renwn t not laeking 
in due process as being unreasonable, arbitrary, or caprici-
ous but, on the contrary, it is further evidence of the rev-
enue character of the tax provisions and of their reason-
ableness. As set forth above in this brief (pages 10 to 
11), it was the purpose of the Congress that the surplus 
control program should be self-sustaining, that the legisla-
tion should provide, roughly, enough revenue to carry out 
the programs, and that the progran1s should not be carried 
out with funds from then existing sources of re\-enue and 
thereby become the cause of an lnlhalanced huclget. 
Rtated by the liouse Committee on Agriculture in its report, 
"The bill, ho,vever, makes provision for raising ad(litional 
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revenue for the Treasury that it is believed will more than 
equal any expenditures resulting from operation of the 
act ".10 The same committee, in its report upon the bill dur-
ing the preceding session of Congress, stated-

'' An important feature of the measure is that it iR 
self-supporting. Amounts sufficient to pay the benefits 
to producers provided for in the bill are to be realizerl 
from the adjustment charges to be paid on the process-
ing of the commodities covered, * * * 

''The adjustrnent charge to be collected on proeess-
ing is to be in an amount equal to the difference be-
tween the price paid producers at local n1arkets and the 
pre-war or fair exchange value of the corr1n1odity; 
* * * '' 11 

Any attempt by Congress to assure itself of sufficient rev-
enue before authorizing a ne\v type of expenditure-i. e., to 
produce a balanced budget-has usually been regarded as 
at least a reasonable aim. This Court itself has said ''Tax-
ation may run pari passu \vith expenditure". (Patton v. 
Brady, (1902) 184 U. S. 608, 620) The provisions of the 
Agricultural Adjustinent Act are one instance of the sub-
stantial achievement of such an aim. 

The Act is intended to establish an equality of industrial 
and agricultural prices or, in the words of the Act, to 
give the farmer ''a fair exchange value'' for his products. 
The expenditures under the Act of processing tax pro-
ceeds or an equivalent amount is intended to result in such 
increase in the price being received by the farmer for his 
cotton at the time the cotton program is eommenced that 
sueh original farm priee, plus the increase therein and the 
rental or benefit payments made to the farmer, w·ill approx-
imate a fair exchange value for hiR cotton. Similarly, the 
amount of the tax is fixed at this difference between the 

10 H. Rept. 6, 73rd Cong., 1st Sess., p. 3. 
11 H. Rept. 1816, 72nd Cong., 2nd Sess., pp. 5-6. For similar statement by the 

Senate Committee on Agriculture and Forestry, see S. Rept. 1251, 72nd Cong., 
2nd Sess., p. 3. 

I 
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original farm price and the fair exchange value. Thus, the 
amount of the cotton processing tax is measured by the 
same difference in cotton price levels as the expenditures 
measured by its proceeds are intended to elin1inate. If the 
Act is successful in operation, the Congressional objective is 
accomplished by expenditures lin1ited to an arnount mea-
sured by the processing· tax proceeds and a balanced budget 
results so far as the operations under the Act are concerned. 
Expenditures have in fact to date approxi1nated the process-
ing· tax receipts.12 

U the particular tax receipts \Vhich pay immedi-
ately or eventually for a ne\v subject of Congressional ex-
penditure are necessarily concealed among the many 
sourees of Treasury income frorn taxes, bond issues, and 
other sources. In the Agricultural Adjustment Act the 
source of the receipts to meet the expenditure is disclosed. 
The necessary revenue is provided in the same Act \Vhich 
authorizes the expenditures. ere such a result compul-
sory under the Constitution in all instances, unnecessary 
expenditures \Vould tend to be diReonragecl and taxpayers 
benefited. Certainly, the due proeess clause tloes not pro-
hibit a rate of tax measured approximately by the expen-
ditures to be made nor does it prohibit the disclosure of 
this fact on the face of the statute and co1npel the incur-
ring· of Treasury deficits or the enacting in sepa,rate legis-
lation of revenue provisions adequate to n1eet the expendi-
hues. 

(C) THERE IS A REASON ABLE CLASSIFICATION OF SUBJECT 

MATTERS TAXED. 

Congress may make any reasonable elassification of sub-
jert matters to be taxed. It has wide discretion in this mat-
ter so long as the classification is not purely arbitrary. It 

12 "Agricultural Adjustment in 1934 ", OoYt. Prmting Office ( 1935), p. 304; 
"Financial Statement with respect to the Cotton Prognun as of August 31, 
1935' ', publication of Department of Agriculture, Agricultural Adjustment 
Administration, issued October 25, 1935. 
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is not restrained as to a particular group of commodities 
or of persons to be affected by a tax or the particular activi-
ties or property uses to be taxed, so long as its action is 
not capricious and the tax is not an unapportioned direct 
tax. A tax levied upon processing, which is one use of a 
commodity, i. e., its conversion from one form to another 
through a manufacturing process, is not an arbitrary se-
lection of the point of imposition for an excise tax. 

The selection of basi{' commodities such as wheat, cotton, 
field corn, hogs, rice, tobacco, and 1nilk (section 11) 
is obviously a selection of those commodities as to which 
the quantity of the commodity and the amount thereof 
processed is so large that substantial revenues are 
likely to be produced. Particularly does the selec-
tion become appropriate when it is of the same commodi-
ties \vith respect to w·hich CongTess provides for surplus 
control progran1s under the Act. The principle that ''the 
{'ommodity shall pay the cost", referred to earlier in this 
brief (pages 10-11), is a reasonable basis for selection of 
the objects \Vith respect to \Vhich the tax is to be imposed. 
It is the principle that the consumer of a product is not 
entitled to low prices, or the distributor thereof to increased 
profits, at the expense of a fair price to the farmer. The 
consumer should pay for the commodity a price sufficient 
to enable the farmer to obtain a fair price. As stated by 
the House Committee on Agriculture in its report-

'' In the long run, consunwrs can not expect to buy 
any product at a price ·which represents less than a 
fair return to the labor and capital involved in pro-
ducing the commodity. The ultimate danger to the 
consumer in the present extremely lo\v prices for 
agricultural products is that, if continued, they \Vill 
shortly result in the ruin of our agriculture and it will 
eventually be necessary to pay unduly higher prices 
before it can be restored. The consumer as \Veil as the 
farmer and the business man has everything to gain 
from a fair and balanced relationship bet\veen produc-
tion and consumption that will restore to agricultural 
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commodities their pre-war purchasing power. The 
present economic emergency is in large part the re-
sult of the impoverished condition of agriculture and 
the lack of ability of farmers to purchase industrial 
commodities. * * * '' [H. Rept. 6, 73rd Cong., 1st Sess., 
p. 7] 

(d) THE TAX DOES NOT CONSTITUTE A TAKING OF PROPERTY 

FOR A PRIVATE PUHPOSE. 

Hespondents urge that the tax is a taking of private 
property for an ostensible public purpose \Vithout just 
compensation and in fact is a taking for a private and not 
a public purpose, in violation of the Fifth A1nendment. (R. 
7, Par. 10 and R. fi, Par. 4) 

As to this contention, it suffices to say that no excise 
tax constitutes a taking of property \vithin the mean-
ing of that clause of the Fifth A1nendment which pro-
vides "nor shall private property be taken for public use, 
without just compensation''. To hold otherwise would 
nullify the :B,cderal power of taxation. 

Further, the contention does not present a question with 
reference to the tax as such, considered apart from 
the expenditure of the tax proceeds. It presents a 
question to he tested by the purpose of the expenditures. 
Thus, in llfa,gnano Co. v. (1934) 292 U.S. 40, this 
Court had before it an excise tax of 15 cents per pound 
lPYied by the State of \¥ ashington on all butter substitutes 
sold \Vi thin the State. 1Ir. Justice Sutherland in deliver-
ing- the or)inion of the Court said-

" rrhat the tax is for a public purpose is equally 
elear since that require1nent has regard to the use 

is to be made of the revenue derived from the 
tax, and not to any ulterior rnotive or purpose which 
mav have influenced the leg·islature in passing· the act. 
1\nd a i ax designed to be Lexpended for a public pur-
pose docs not cease to be one levied for that purpose 
beranse it has the effect of imposing a burden upon one 
C'lass of husiness enterprises jn suC'h a way as to bene-
fit another class. * * * '' [P. 43] 
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Therefore, the question ·whether the tax is for a public 
purpose is argued later in this brief (pages 36-40) in con-
nection ·with the discussion of the effect of the expenditure 
provisions upon the validity of the tax. 

4. The tax does not violate the Tenth Amendment. 
In the opinion of the Circuit Court of Appeals it is 

stated that the processing tax constitutes a regulation of 
production and is therefore a violation of the Tenth 
Amendment. (R. 33-49) It is submitted that such conclu-
sion ag·ain involves confusion of the question of the valid-
ity of the tax with the validity of the expenditure of the 
proceeds of the tax and the effect of such expenditures 
upon the validity of the tax. The processing tax itself 
does not regulate production of cotton any more than the 
manufacturers' excise tax on automobile tires regulates the 
production of the cotton that goes into the tires. The effect 
of the tax itself upon production is purely incidental. The 
substantial effect of the Act upon production is achieved 
through the expenditure of an amount measured by the 
proceeds of the tax. The validity of such expenditures and 
of the tax in the light of such expenditures is discussed 
later in this brief (pages 33-92). 

It is true that the point of imposition of the tax, i. e., 
processing- or manufacturing, is a subject n1atter generally 
within the regulatory authority of the States and not of 
the Congress. But Congress in selecting the point of im-
position of a tax is not limited by the Tenth .A.1nendment 
or other constitutional restrictions upon its regulatory 
powers. A tax may fall upon 1natters which are beyond 
the power of Congress to reg·ulate nnder the con1merce 
clause or under its other enumerated po,Yers. 

The processing tax is not invalid in that its in1position or 
threat of imposition amounts to a regulation of manufac-
ture. While the tax is imposed on processing or manu-
facturing-, the imposition or threat of imposition of the tax, 
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as distinguished from the expenditure of its proceeds, has 
no effect not usual in the case of excise taxes. In 
fact, the effects of the processing tax are not as bur-
densome as those of many excise taxes heretofore held 
valid by this Court. The processing tax does not 
have the prohibitory effect of the tax on oleomargarine sus-
tained in JJicCray v. United States, (1H04) 195 U.S. 27, nor 
the regulatory consequences of the tax with respect to nar-
cotics sustained in fl11 itrd States v. Do rernns, ( 1919) 249 
U. S. 86, and Alston v. Unitrrl States, (1927) 274 U. S. 289. 
Tlw processing tax does not vary with variations of the 
laws of the several States as dill the tax sustflined in 
Knowlton v. J.lloo1·e, (1900) 178 U.S. 41. The processing tax 
is not necessarily absorbed hy the processor but may be 
passed on to the consunH:>r or back to the producer, which 
is n1ore than was clnin1ed the of the tax on sales 
of eon11nodities UJlOn exchanges sustained in Nicol v. A nles, 
( 1899) 173 U. S. 509. In so far as the processing tax is 
passed on to the consunwr, it does not differ in effect from 
tho tariff duties sustained as an exerrisc of the taxing 
power of Congress in J. }V. Ilarnpton, Jr. & Co. v. United 
8tafrs, ( 1928) 276 lJ. R. 394. A collateral intent, even if 
present, "Would not invalidate the tax. (lJ!l agnano Co. v. 
llwmilto11, (1934) 292 1T. 8. 40, and cases ihere cited) 

ThiR raRe is unlike tlH• Ch-£ld Labor Tax Case, (1922) 259 
U.S. 20, and Tlill v. ll'aUace, (1922) 259lT. S. 44. The inci-
dental effects of the processing tax flow solely from its 
irnr)()sition upon proeessing and involve no regula-
tion of production. The effect upon production fol-
]o,vs frmn expenditures rneasurecl by the proceeds of the 
tax and not from the tax as such. The purpose of the tax 
is not to regulate. It has not the Cluality of a penalty for 
Yiolation of a prescribed course of condurt. Scienter is not 
an elernent of the tax. The imposition of the tax or the 
threflt of Hs in1position results in no action of a 
ehararter. Tts pnrpose is reYenue, and any other effect it 
has is that usual anrl normal to a moderate excise tax 
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imposed upon manufacturing. As to the statutes involved 
in the Child Labor Tax Case and llill v. vVallace the pur-
pose of Congress would have been most effectively ac-
complished if the taxes imposed had produced no revenue. 
That is not true of the processing taxes. \Vith them, the 
more the revenue the better the Congressional purpose is 
effectuated. 

II 
The Processing Tax is Not Invalid by Reason of the Appro-

priation and Expenditure Provisions of the Act 
1. The appropriation is a valid appropriation under Arti-

cle I, Section 9, Clause 7, of the Constitution. 
The Constitution provides in Article I, Section 9, Clause 

7, that ''No Money shall be dra1vn fron1 the Treasury, but 
in Consequence of Appropriations nutde by Law". The 
respondents in their first report to the District Court of 
the United States (R. 5, Par. 8) apparently urged that the 
appropriation provisions of the Agrirnlt ural _._l\djushnent 
Act are invalid by reason of the constitutiona1 proviRion 
above quoted. In addition to the appropriation of n1011eys 
in the Treasury from soureers other than the processing 
tax, the Agricultural Adjustn1ent Act aR originally enacted 
provided that-

"the proceeds derived fro1n all taxes itnpo8ed under 
this title are hereby appropriated to be available 1o 
the Secretary of Agriculture for pxpanRion of 1narkets 
and removal of surplus agricu11 ural products ancl the 
following purposes under part 2 of this title: Admin-
istrative expenses, rental and benefit paytnents, and 
refunds on taxes. The Secretary of Agriculture and 
the Secretary of the Treasury shnlJ jointly estimate 
from time to time the amounts, in addition to any 
money available under subsection (a), currently re-
quired for such purposes; and the Sccretn ry of the 
Treasury shall, out of any n1oney in the Treasury not 
otherwise appropriated, advance to the Secretary of 
Agriculture the amounts so estimated. rrhe arnount of 
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any such advance shall be deducted from such tax pro-
ceeds as shall subsequently become available under this 
subsec.tion." [Sec. 12(b)] 

Under section 12 (b), as amended August 24, 1935, the 
processing tax proceeds are not appropriated but are cov-
ered into the general funds of the Treasury, and a sun1 
equal to the proceeds derived from the processing and other 
taxes under the Act is appropriated. The text of section 
12 (b) of the Agricultural Adjusbnent Act, as amended by 
the Act of August 24, 1935, is as follows: 

'' (b) In addition to the foregoing, for the purpose 
of effectuating the declared policy of this title, a su1n 
€qual to the proceeds derived from all taxes in1pose<l 
under this title is hereby appropriated to be available 
to the Secretary of Agriculture for ( 1) the acquisition 
of any agricultural con1modity pledged as secur1ty for 
any loan made by any Federal agency, "\vhieh loan 
conditioned upon the borrower agreeing or having 
agreed to cooperate with a program of produc.tion ad-
justment or marketing adjustnwnt adopted under the 
authority of this title, and ( 2) the following purposes 
under part 2 of this title: Adn1inistrative expenses, 
payrnents authorized to be rnade under section 8, and 
refunds on taxes. The Secretary of Agriculture and 
the Secretary of the Treasury shall jointly esti1nate 
fron1 time to time the amounts, in addition to any 
rnoney available under subsection (a), currently re-
quired for such purposes; and the Secretary of the 
Treasury shall, out of any money in the Treasury not 
otherwise appropriated, advance to the Secretary of 
Agriculture the amounts so estin1ated. The an1ount of 
any such advance shall be deducted fron1 such tax pro-
ceeds as shall subsequently become available under this 
subsection.'' 

(a) RESPONDENTS HAVE INSUFFICIENT JUSTICIABLE INTEREST 

TO LITIGATE THE QUESTION. 

The prayer of the respondents in this case is that cer-
tain clain1s of the United States for processing and floor 
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stock taxes be disallo\ved. The respondents have no direct 
interest in the appropriation provisions of the Act as such 
but only in so far as those appropriation provisions may 
affect the validity of the tax. vVhether or not the appro-
priation is made in ac.cordance \vith the constitutional re-
quirement cited above can not affect the validity of the 
tax. The constitutional requirement is a mandate directed 
exclusively to officers of the Government charged with the 
custody and disbursement of Government moneys. (Collins 
v. United Stoles, (1879) 15 C. Cis. 22) The leg·islation 
governing the duties of the Comptroller General of the 
United States and the rules of the respective !-louses gov-
erning the functions of those several con1mittees hav-
ing jurisdiction over expenditures in the executive 
departments (Manual, U. S. Senate, Standing Rule XXV; 
Manual, House of Representatives, Rules of the House, 
Rule XI, Pars. 36-46) provide adequate safeguards 
to assure that public moneys are expended only pur-
suant to appropriations made by law and that those 
officers charged \Vith the custody and disburse1ncnt of pub-
lic moneys are faithfully observing the constitutional man-
date. The respondents have no interest sufficient to re-
quire adjudication by the courts of the question whether 
the expenditures made by the Secretary of ;\griculture un-
der the Act are ''in consequence of appropriations n1acle by 
law". (Frothingham v. ]}lellon, (1923) 262 U. S. 447) 

(b) A PERJVIANENT INDEFINITE APPROPRIATION IS VALID. 

1Ioreover, the expenditures of the Secretary of Agricul-
ture under the Act are made ''in consequence of appropria-
tions made by law''. It is not denied by respondents that 
the expenditures of the Secretary of Agriculture are made 
pursuant to the statutory provision above quoted with ref-
erence to appropriations. \Vhile amicus curiae is not aware 
of any judicial decisions on the point, legislative practice 
well demonstrates that an appropriation by Act of Con-
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gress in the terms set forth in section 12(b) of the Act is 
an appropriation made by la\v in conforn1ity ·with the con-
stitutional requirement. 

An appropriation rnay be permanent, except for the spe-
cific constitutional limitation of two years upon funds ap-
propriated for raising and supporting arn1ies. ( Constitu-
tion, Art. I, Sec. 8, Clause 12) The anrount of an appro-
priation n1ay be specific. or indefinite. It rnay be payable 
from general funds of the Treasury, from a special fund 
composed of certain receipts specifically set aside by law 
and dedicated for expenditure for a specific purpose, from 
a trust fund, or from a contributed fund fron1 private or 
non-Federal sources.13 The appropriations made by section 
12(b) of the Act permanent, indefinite appropriations 
from general funds in the Treasury. 

Permanent appropriations have been a con1rr1on leg·isla-
live practice for more than 130 years. \\7ith respect to per-
manent appropriations of the various types, the Subcom-
rnittee of the House Comrnittee on Appropriations in charge 
of Permanrnt Appropriations in the 73rcl CongTess said-

" However, fronr the rnodest beginning of the Act of 
1798, the 11ractice [i. e., of 11ern1anent appropriationsl 
has gTo\vn until at the present tirne the Cornrnittee has 

370 items of this c.haracter in our laws call-
ing for, and pernritting, without any scrutiny by this 
or any other Congress, the estin1ated expenditures of 
$2,304,784,450 for the fiscal year 193·5, as disclosed in 
the budget. "u 

In the print of the hearings conducted by that subcom-
mittee in 1.934 there are listed sorne 27 pages of various 
types of permanent appropriations.13 Certainly such a 
practice, w·hich has continued throughout our c.onstitutional 

13 See analysis made by Subcommittee of thE' House Committee on Appropria-
tions in Charge of Permanent Appropriations in hearings before the subcom-
mittee, 73rd Cong., 2nd Sess., entitled "P(>rmanent Appropriations". 

14 Id., p. 1. 
15 Id., pp. 962-989. 
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history, can not be said at this late date to be in violation of 
a constitutional requirement which irnposes no limitation 
upon the form in which appropriations n1ay be rnade. vVhile 
the subcommittee complained of the "usurpation", through 
permanent appropriations macle by prior Congresses, of 
the right of later Congresses to exercise control over c.ur-
rent appropriations as well as to follow up their judicious 
expenditure, the subcommittee admitted that perrnanent ap-
propriations were in ''technical'' compliance 'vith the con-
stitutional provision.16 

Whatever may be the propriety of the subcommittee's 
position as a matter of legislative policy, such permanent 
appropriations, 'Yhether specific or indefinite and whether 
from general, special, or other funds, are not in violation 
of the constitutional requirernent. Such appropriations 
have no binding effect upon subsequent Congresses and do 
not constitute an usurpation. 17 Each Congress is free to 

16 Id., p. 1. 
17 The statement of the Senate Committee on Appropriations is more accurate 

(S. Rept. 1195, 73rd Cong., 2nd Sess.): 

''The present method of handling these permanent annual appropriations 
is only through their submission in the annual Budget. Tlns does not re-
sult in any material degree of publicity or careful scrutiny.'' [ P. 2] 

In the 52nd Congress the House Committee on Appropriations made the fol-
lowing statement with respect to the extent and effects of the practice: 

''It will be observed that the tendency to increase the number of per-
manent appropriations is of decided growth m comparatively recent times. 
It serves executive convenience to escape the task of annual discussions to 
procure estimates, and it lessens public scrutiny to afford this rehef. 
Stability for certain payments is sought by this means; but it takes from 
the country and from Congress the habit of voluntarily providing yearly 
for those obligations which most strongly appeal to the debt-paying senh-
ment. In the great increase of public business Congress seems to vibrate 
between a disposition to retain full scrutiny of the public business and a 
desire to escape some of the annual labor involved.'' [H. Rept. 2610, 
52nd Cong., 2nd Sess., p. 2] 

This committee of the 52nd Congress made an extensive investigation of 
permanent indefinite appropriations and finally reported legislation repealing 
some but retaining others of such appropriations. 
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exercise such supervision and control over them as it sees 
fit. In fact, the subcommittee in question ultimately ex-
ercised such supervision and control by reporting the Per-
manent Appropriation Repeal Act, 1934, which repealed 
many, but not all, of such appropriations. ( 48 Stat. 1224) 
Obviously, the subcommittee did not find itself bound by 
Acts of prior Congresses. The appropriation for the Agri-
cultural Adjustment Administration here in question was 
one of those brought specifically to the attention of the sub-
committee but not repealed by Congress in that legisla-
tion.18 

2. The tax is a tax to provide for the general welfare of the 
United States. 
(a) RESPONDEKTS HAVE INSUFFICIENT JUSTICIABLE INTEREST 

TO LITIGATE THE QUESTION. 

Respondents have no justiciable interest sufficient to 
require the courts to adjudicate the constitutional validity 
of the appropriation and expenditure provisions of the Act. 
Respondents are burdened by the tax, not the expenditure 
of the proceeds of the tax, and then only if they absorb the 

1s When the item of processing taxes under the Agricultural Adjustment Act 
was reached during the discussion at the hearings, the chairman of the sub-
committee made the following statement: 

''Item no. 116 on our agenda deals with the processing tax under the 
Agricultural Adjustment Administration Act. The Budget for 1935 car-
ries an estimate of $831,022,428. This legislation is not permanent in its 
nature, and the subcommittee in charge of appropriations for the Depart-
ment of Agriculture has given an extensive hearing on this item for the 
fiscal year 1935. We will not enter into any diseussion of this item in our 
hearings.'' [Hearings before the Subcommittee of the Committee on 
Appropriations, House of Representatives, in Charge of Permanent Ap-
propriations, entitled ''Permanent Appropriations'', 73rd Cong., 2nd 
Sess., p. 88] 

In stating that the legislation was not permanent, the chairman of the sub-
committee had reference to the provisions of section 13 of the Agricultural 
Adjustment Act, which give to the Act a temporary character. The appropria-
tion, however, is a permanent appropriation, not renewed annually, and en-
dures without further action by Congress so long as the Act remains in effect. 
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tax and do not pass it on. Nor is the extent of the re-
spondents' interest altered because under the original Act 
the processing tax proceeds were segregated in a special 
fund in the Treasury and appropriated for the purposes 
enumerated in section 12 (b) of the Act. under the 
original Act, any moneys in the Treasury, irrespective of 
their source, ·were made available for such purposes pur-
suant to joint estimates of the Secretary of Agriculture and 
the Secretary of the Treasury. (Sec. 12 (b)) Not only the 
corporation for which the respondents are receivers but 
other processors and all taxpayers are similarly situated as 
to the extent of their interest in expenditures for surplus 
control programs. Under the amended Act (section 12 (b)) 
the appropriation is made exclusively from general funds 
in the Treasury. 

Usually, expenditures during any marketing year for a 
particular surplus control program occur earlier than the 
payment into the Treasury of the larger part of the re-
ceipts fron1 the processing tax for that marketing year. 
To meet this situation, Congress provided, even in the case 
of the original Act, for an appropriation from the general 
funds of the Treasury to be expended by the Secretary of 
Agriculture pursuant to the joint estimate. The Treasury 
general funds are then reimbursed for these advances as 
the pay1nents of the processiug taxes later flow in. 

According to the latest figures available, figures as of 
August 31, 1933, actually all the receipts of the processing 
taxes upon eotton, in the amount of $242,270,781.78, have 
been used to reimburse the Treasury for advances from the 
general funds of the Treasury made for rental and benefit 
payments under the cotton programs and for administra-
tive expenses and processing tax refunds. 19 Thus, the ex-
penditures under the Act to date have, in fact, been made 
directly from general funds of the Treasury. 

10 See publication of the Department of Agriculture, Agricultural Adjust-
ment Administration, entitled ''Statement Showing Status of Cotton Program 
as of August 31, 1935' ', issued November, 1935. 

f 
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Further, Government expenditures must be met from 
moneys in the Treasury. What particular source of re-
ceipts supplies the funds for the particular expenditure is 
of little importance. If the Congress had directed that the 
proceeds of the processing taxes be used to defray the gen-
eral expenses of the Government and that the proceeds 
from postal receipts or from repayment of Government 
loans be used to pay the expenses under the Agricultural 
Adjustment Act, the situation would differ no whit, from a 

budgetary standpoint, and it would be clear that 
the respondents ·would have no justiciable interest in the 
expenditures. Is this situation altered because Congress 
saw fit to measure the appropriations and expenditures 
under the Act by the amount of proceeds from the process-
ing taxes, there by keeping a balanced budget so far as 
surplus control programs are 

Finally, respondents have not as yet paid their process-
ing taxes. Congress has already, by amendment of the 
Act, changed the disposition of the processing tax proceeds 
so that they are no longer appropriated for rental and 
benefit payments and other expenditures under the Act but 
are covered into the Treasury as part of the general funds 
and serve merely as a measure for appropriations made 
from the general funds of the Treasury. It still lies within 
the po\ver of Cougress, before the processing tax payments 
of the respondents arc made, again to change the disposi-
tion to be made of the proceeds. 

It is submitted that the respondents have no greater 
justiciable interest in the expenditures under the Act than 
other taxvayers and that the derision of this Court in 
Frothingharn v. Mellon, (1923) 262 U. S. 447, denies to the 
respondents any right to have adjudicated the constitu-
tional validity of the expenditures or the validity of the 
tax as affected by the validity of expenditures. In that 
eaRe, l\f r. Justice Sutherland said-

'' The administration of any statute likely to pro-
duce additional taxation to be imposed upon a vast 
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number of taxpayers, the extent of ·whose several lia-
bility is indefinite and constantly changing, is essen-
tially a matter of public, and not of individual, con-
cern. * * *'' [P. 487] 

For this Court to enable taxpayers to have adjudicated the 
validity of the processing tax as affected by the expendi-
tures under this Act, \Vould mean that the payors of a tax 
may question the validity of Government expenditures in 
each instance where Congress by vvay of limitation mea-
sures particular expenditures by particular receipts. In 
addition, it should be pointed out that the sum of one hun-
dred million dollars from general funds in the Treasury 
not otherwise appropriated is also available for payments 
in connection \Vith cotton surpluR control programs. (Sec. 
12(a)) 

Ho\vever, irrespective of the contention set forth above, 
it is the position of amicus curiae that the taxes fall within 
the general \Velfare limitation. 

(b) IN FEDERAL TAXATION PUBLIC PUHPOSE IS COVERED BY 

THE GENEHAL WELl<'ARE LIMITAT£0N. 

It has been previously set forth in this brief (page 25) 
that any question of public purpose is a question not of the 
tax as such but of the use to b0 made of its proceeds. In 
the case of Federal taxes, however, the question of public 
purpose is but part of the question as to whether the tax 
is levied to provide for the general welfare. The Consti-
tution does not provide that 11-,ederal taxes be levied for a 
public purpose. It provides that-

'' The Cong-ress shall have Po\\·er To lay and collect 
Taxes, Duties, In1posts and gxcises, to pay the Debh; 
and provide for the common Defence and general \Vel-
fare of the 1J nited States; ;( * * " [ I, Sec. 8, 
Clause 1] 
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It is recognized that this Court, having regard to the 
use made of the revenues, has invalidated State taxation 
for a private purpose without reference to a specific con-
stitutional prohibition. (Citizens' Savings ,cf; Loan Asso-
ciation, etc. v. Topeka, (1875) 20 \Vall. 655; City of Par-
kersburg v. Brown, (1883) 106 U. S. 487; Cole v. City of La 
Grange, (1885) 113 U. S. 1) lVfore recently, ho\vever, this 
necessity for restriction of State taxation to public pur-
poses has been rested upon the lirnitations of the due proc-
ess clause of the Fourteenth Amendment. (Green v. Fra-
zier, (1920) 253 U. S. 233) On the other hand, with respect 
to Federal taxation, this Court has made no corresponding 
decision under the Fifth Amendment. To the contrary, 
the history of the sugar bounty litigation shows that the 
validity or invalidity of F1 edernl taxation, having regard 
to the objects of expenditure, rests upon the constitutional 
provision quoted above. 

The sugar bounty l·it1:gat·Z:on.-The Tarifi' Act of October 
1, 1890, provided for a bounty payable to n1anufaciurers or 
refiners of sugar. (26 Stat. 567) In order to be entitled 
to the bounty, the manufacturer or refiner of sugar had to 
receive from the Commissioner of Internal Revenue a 
license to produce sugar and give bond conditioned upon 
the observance of certain rules and regulations. The 
bounty "\Vas payable directly fron1 the Treasury of the 
United States. 

In the case of Field .d!: Co. v. Clark, (1892) 143 
U. S. 649, the unconstitutionality of the rrariif Act of 1890 
as a \vhole was urged upon several grouncls. One of these 
gTounds \Vas that the sugar bounty provisions of that Act 
were unconstitutional. This Court, however, declined to 
decide the question as to the constitutionality of those pro-
visions because, in its opinion, the rest of the Act would be 
valid even if the bounty provisions were void. 

The Tariff Act of August 27, 1804, repea]ecl the sug·ar 
bounty provisions and made it unlawful to issue any license 
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or to pay any bounty for the production of sugar under 
those provisions. (28 Stat. 509) 

In the case of United States ex rel the ]}Jiles Planting and 
Manufacturing Co. v. Carlisle, 5 Apps. D. C. 138, 
decided January 8, 1895, there ·was presented an 
appeal fro1n a judgn1ent of the Supreme Court of 
the District of Columbia dismissing a petition for writ 
of mandamus to compel the Secretary of the Treasury and 
the Comn1issioner of Internal Revenue to issue to the rela-
tor a license for the manufacture of sugar and to certify 
the amount earned by him under the sugar bounty provi-
sions. The Court of Appeals of the District of Columbia 
first held that the sugar bounty provisions had been re-
pealed by the Tariff Act of 1894 and that no rights had been 
reserved to the relator by the repealing Act. The court 
disc.ussDd by ·way of dictun1 the constitutionality of the 
sugar bounty provisions and declared then1 to be uncon-
stitutional. A majority of the three judges held that the 
bounty provisions necessarily involved the power of taxa-
tion for the reason that the bounty was paid out of reve-
nue raised by general taxation, that taxes for a sugar 
bounty were for a private and not a public purpose, and 
that the levying of taxes for a private purpose was beyond 
the power of Congress. The chief justice concurred in the 
decision of the court but declared that the discussion of the 
c.onstitutional question was unnecessary for the purposes 
of the case. 

The Sundry Civil Expenses Appropriation Act for 1896, 
approved l\1arch 2, 1895, made appropriations sufficient 
( 1) to pay the unsatisfied bounty claims of nwnufacturers 
and refiners of sugar produced by the1n previous to the re-
peal of the sugar bounty provisions, and ( 2) to pay the 
clai1ns of manufacturers and refiners who had produced 
sugar during the fiscal year 1896 but subsequent to the re-
peal of the sugar bounty provisions and v;ho had in due 
time made application for a lic.ense to 11rorluce or would 
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have been entitled to the license had the sugar bounty pro-
visions not been repealed. 20 

( 28 Stat. 910, 933) 
A fe·w months later there arose in the Federal Circuit 

Court for the Eastern District of Louisiana two cases, 
United States v. Realty Cornpany and United States v. Gay. 
These cases involved claims against ihe United States for 
the payment of moneys appropriatc•d for sugar bounty 
elaims under the Sundry Civil Appropriation 
Act. ':Jlhe circuit court rendered judgrnent in favor of the 
plaintiffs. The eases were taken by ·writ of error to this 
Court. This Court affirn1ed the judgrnents of the circuit 
court. ( (1896) 163 U. S. 427) Tt was held unnecesHary in 
the proceeding' before this Court io decide 'Whether or not 
ihe bounty provisions of the Tariff Act of were con-
Rtitutional, but this Court did dceide ihat it was entirely 
within the eonstitutional power of ( 'ongrel-)s to nwke ihe 
appropriations for the relief of sugar n1anufacturers and 
refiners as provided in the Sundry Civil gxpenses Appro-

zo In In re Su,gar Bounty, 2 Comp. Treas. Der. 98, derided September 4, 1895, 
there was presented for consideration the rertifirate of the Auditor of the 
Treasury Department allowing a claim under the sugar bounty appropriation 
provisions of the Sundry Civil Expenses Appropriation Art. The Comptroller 
of the Treasury had without question paid all bounty claims arising under the 
original sugar bounty provisions. In view of th<' derision of the Court of Ap· 
peals of the District of Columbia, however, the Comptroller found it necessary 
to consider the constitutionality of the sugar <'laims appropriation provisions 
in the Sundry Civil Expenses Appropriation Art, in order to detennine whether 
hr should refuse payment of all claims thereunder on the ground of the uncon-
stitutionality of the provisions. The Comptroller in an extensive opinion held 
(1) that he was empowered to decide constitutional questions; (2) that the 
original sugar bounty provisions were unconstitutional on the same grounds as 
set forth by the Court of Appeals of the District of Columbia; and ( 3) that, 
therefore, the appropriation provisions of the Sundry C1vil Expenses Appropria-
tion Act, being directed to the same end, were equally unconshtutional. The 
Comptroller, however, did not disallow the payments but, under sections 1063 
and 1064 of the Revised Statutes, eertified the constitutional questions to the 
Court of Claims for the decision of that court. Before the questions eertified to 
the Court of Claims by the Comptroller of the Treasury were decided by that 
court, the Federal Circuit Court for the Eastern District of Louisiana rendereu 
decisions in the cases of United States v. Realty Company and Umted States 
v. Gay, which were taken up to the United States Supreme Court. (See mam 
text of brief above) 
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priation Act. The opinion established the following: 
(1) That, inasmuch as Congress had power to lay and col-
lect taxes "to pay the debts" of the United States, it also 
had the power to appropriate the moneys raised for the 
same object; (2) that the power to pay debts of the United 
States was not confined to debts of a strictly legal char-
act€r that could be enforced in a court of law but included 
debts or claims that rested upon merely equitable or moral 
obligations ; ( 3) that such debts c.ould arise out of an Act 
of Congress and reliance thereon even if the Act were en-
tirely unconstitutional; and ( 4) that such a claim and the 
appropriating of moneys for its payment can ''rarely, if 
ever'' be the subject of revie-w by the judicial branch of 
the Government. 

Despite the fact that throughout the sugar bounty liti-
g-ation the validity of the original sugar bounty provisions 
and of the Sundry Civil Expenses Appropriation Act was 
argued and decided below on the basis of public versus 
private purpose, the decision of this Court in the Realty 
Company case \Vas rested not upon the Fifth Amendment 
or public or private purpose but upon Article I, Section 8, 
Clause 1, of the Constitution. So, in the instant case, it 
follo\vs that the validity of the processing taxes, having re-
gard to their objects of expenditure, should be detennined 
with reference to the same constitutional provision and not 
\vith reference to the Fifth Amendment. The question be-
fore this Court, assun1ing arguendo that respondents may 
raise it, is whether the processing tax is one io provide for 
the general welfare of the United States. That being once 
decided, any question as to \vhether the tax by reason of the 
expenditure of its proceeds is for a private purpose and, 
in consequence, in violation of the Fifth Amendment is 
thereby likewise decided. A tax that provides for the gen-
eral welfare is for a public, not a private, purpose. 
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(C) THE GENERAL w·ELFARE CLAUSE IS A LIMITATION ON THE 

FEDERAL TAXING PO,VER. 

The general welfar-e clause is contained in the same con-
stitutional provision that gives Congress the po,ver to levy 
taxes. That provision of the Constitution states that-

'' The Congress shall have Power To lay and collect 
r:eaxes, Duties, Imposts anu Excises, to pay the Debts 
and provide for the common Defence and general \Vel-
fare of the United States; * * -*' '' [Art. I, Sec. 8, 
Clause 1] 

Three vievvs have existed aB to the construction of the 
general welfare clause: 

The first view is that it is an independent grant of power 
to provide for the general \velfare irrespective of the tax-
ing pow·ers or other Pnumerated povvers. 21 This view is 
not urged by an1icus curiae and is not necessary to the c.on-
stitutional validity of the processing tax-es. 

The second view is that held by Hamilton. This vie·w is 
set forth more fully belo,v in this brief ( pp. 58-59) in the 
quoted extracts of the argument upon the constitutional 
Yalidity of pecuniary bounties, 1nade by him in his Report 
on l\fanufactures. It \Vas the vie'v urged by members 
of the 2nd Congress 111 connection with the debate 

21 Tl1at view, while not novel, has recently been vigorously urged. An ex-
ample is the speech of Representative David J. Lewis upon the Sisson Resolu-
tion asking the House of Representatives to seek the advice of its Committee 
on the .Judiciary as to whether the legislatiYe power of Congress extends to the 
enactment of laws making provision for the general welfare of the United 
States and to insure the domestie tranquility. (Cong. Rec., daily ed., July 1, 
1935, Appendix pp. 10975, 10979-10980) Representative Lewis' position is 
that the desk copy of General Washington, the President of the Constitutional 
Convention, showed a semicolon after the word ''excises'' and not a comma; 
that the copy was the one read and approved by the members of the Conven-
tion; that an error was made in substituting a comma for the semicolon by 
the copyist to whom it was turned over for writing out on parchment for 
engrossment; and that such an error is not binding in ascertaining the true 
text of the Constitution. For additional arguments supporting this view see 
.J. F. Lawson's ''ThE' General Welfare Clause'', and E. S. Corwin's ''The 
Twilight of the Supreme Court'', pp. 152-154 and footnotes thereto. 
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upon the cod fishery bounties enacted by that Congress. It 
was also adopted by Justice Story in his '' Con1mentaries 
on the Constitution", Vol. I, 5th ed., sees. 912-913. Essen-
tially, the view is that the general welfare clause is 
a limitation on the taxing power; that general welfare 
embraces matters other than those as to \:vhich Congress is 
given administrative or regulatory authority by other enu-
merated powers; that Congress rnuy levy taxes to raise 
funds to be expended in providing for the general welfare 
subject only to the limitation that the object be general, not 
local, and that its operation extends, in fact or by possibil-
ity, throughout the Union and is not confined to a particular 
spot. 

The third view is that held by l\1adisou and set forth in 
this brief ( pp. 62-63) in connection with the discussion of 
his arg·ument on the constitutional validit:v of the 1\Iassa-
chusetts cod fishery bounties enacted by the 2nd Congress. 
nfadison, like Hamilton, held that the g·eneral ,,·elfare 
clause was a limitation on the taxing power but concluded 
that the general \Velfare embraced only tl1ose objects that 
came 'vitl1in the administrative or regulatory authority con-
ferred upon Congress by the enn1neratcd powers other 
than the taxing power. As \viii be set forth belcnv in this 
brief, nfadison, at the time of advancing this theory, voted 
for the J\;fassachusetts cod fishery bounties but on the 
theory, \vhich is scarcely borne out by the facts, that the 
bounty was in furtherance of the enun1erated po\vers with 
respect to com1nerce and national defense. 

Amicus curiae here urges the intern1ediate view held by 
Ha1nilton. This view falls ·within a literal :=tpplication of 
the language of the constitutional provision, inc.luding· its 
punctuation in the form in which it \Vas adopted by the sev-
eral States. It does no violence to the plain lang uag·e of 
the Constitution and involves no additional grant of au-
thority or limitation upon authority 'vhich, as in the other 
hvo vie·ws, may be founded only upon the failure to apply 
the constitutional language as plainly \Vritten. 
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The general welfare clause semns rather obviously to 
have been drawn fron1 the Articles of Confederation. Ar-
ticle VIII of the Articles of Confederation provides-

'' All charges of and all other expences that shall 
be incurred for the comn1on defence or g·eneral welfare, 
and allowed by the united states in congress assem-
bled, shall be defrayed out of a con11non treasury, 
which shall be supplied by the several states #< * *" 

The change n1aue by the Constitution \Vas not in the ob-
jects of appropriation hut in the n1ethod by ·which the 
n1oneys ·were to be raised. Direct taxation was snbstitu-
t eel for reqnisi tions on the Rtates. 11 adison, in the 
debate on the cod fishery bounties in the 2nd Congress, 
after setting forth that ''general welfare'' was not a novel 
tern1 but one repeatedly found in the old Articles of Con-
federation, nsln!d the rhetorical question as to \vhether 

1 en1en supposed or sns1w<'ted that Congress could 
give a\vay the 1noneys of the States in bounties, to en-
courage agriculture or for any other purpose they pleased. 
(Pages 62-63, below) At a later date, how,ever, Madison 
nd1nitted that the practiee under the Articles of Confedera-
tion had been in accord with T--Ian1ilion 's vie\v. In his letter 
io Andre\\' Stevenson of November 27, 1830, l\{aclison 
wrote-

'' If the· pracficP [ italicizC'd in originall of the Rev-
olutionary· Congress be pleaded in opposition to this 
view [the l\faclisonian vie,vl of the case, the p]ea is 
1net bv the notorietv that on several accounts the prac-
tice of' that Body not the expositor of the 'Articles 
of Confederation.' Thrse articles were not in force 
till thev "rere finallv ratified hv 1\{arvland in 178]. 
Prior to that event, ·the power CongTess \Vas Inea-
snred by the exigencies of the war, and derived its 

from the acquiescence of the States. After 
that event, habit and a continued expediency, ainount-
ing; often to a real or apparent necessity, prolonged 
the of an undefined authority; \vhich was the 
more readily overlooked, as the 1ne1nbers of the body 
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held their seats during pleasure, as its aets, particu-
larly after the failure of the Bills of Credit, depended 
for their efficacy on the ·will of the States; and as its 
general impotency becarne manifest. Exa1nples of de-
parture from the prescribed rule, are too well known 
to require proof. * * if: " ["The W r.itings of James 

Hunt ed., Vol. IX, p. 419] 

Nicholas, in the Virginia Convention, after referring to 
the source of the general ·welfare clause in the Articles of 
Confederation, said-

'' The po,ver in the Confederation to secure and pro-
vide for those objects [ comn1on defense and general 
welfare] 'vas constitutionally unli1nited * * *. The 
same po,ver is intended by the Constitution. rrhe only 
difference behveen them is, that Congress is, by this 
plan, to impose the taxes on the peopJc, whereas, by 
the Confederation, they are laid by the states. * * * '' 
[Elliot's "Debates on the Federal ConRtitution", Vol. 
III, p. 245] 

Hamilton's view is supported not only by the plain lan-
guage of the Constitution but by the long-continued legis-
lative construction placed upon the clause in Congressional 
practice, as illustrated by subsequent legislation with re-
spect to the cod fisheries and a great host of other appro-
priation Acts of Congress. These other Acts are set forth 
at length in the Government '8 brief ( pp. 154-168 and appen-
dix pp. 61-69) and are not repeated here. The cod fishery 
bounties legislation is, however, set forth in son1e detail be-
lo'v in this brief. (Pages 57 to 69) Hamilton's view is also 
supported by the use of the taxing power to encourage 
domestic industry through the protcctiv(l tariff taxes held 
valid by this Court. This matter is set forth in this brief 
immediately following. 

I 
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(d) THE PROTECTIVE TARIFF I.1A WS AND THE AGRICULTURAL 

ADJUSTMENT AcT BOTH PROVIDE FOR THE GENERAL WEL·F ARE, 

THE LATTER SUPPLEMENTING THE FORMER. 

It is submitted ( 1) that both the protective tariff duties 
and the processing taxes are excises having the same o bjec-
tives-the production of revenue-and, in addition, the 
establishment of a dornestic price level higher than the 
world price level for comn1odities of don1estic production; 
(2) that this additional objective is accomplished in the one 
case through the imposition or threat of imposition of the 
tax and in the other through expenditure of an amount 
measured by its proceeds; (3) that both methods produce 
the higher domestic price levels by creating a scarcity in the 
supply of the cornmodity available for uon1estic consump-
tion; ( 4) that the protective tariff duties are excises that 
provide for the general 'velfare and likewise the processing 
taxes, in supplementing the protective tariff system and 
n1aking it effective for agriculture as well as manufacture, 
provide for the general welfare; and ( 5) that this Court has 
held the protective tariff duties valid despite their addi-
tional objective and should nwke a like holding as to the 
processing taxes. In case of a commodity, such as short 
staple cotton, a n1inor exception to the foregoing occurs. 
By reason of the dominant position of short staple Ameri-
can cotton in the 'vorld market and the lack of a tariff duty 
thereon, the operations under the Act do not confine the in-
creased price level to the dornestic market but increase the 
world price level. 

Protective tariff duties upon imports of rav\r materials 
for industrial products or upon finished industrial prod-
ucts are necessarily disadvantageous to agriculture. Such 
tariffs tax imports of foreign commodities and increase 
the price of domestic commodities that the farmers buy; 
otherwise such tariffs are ineffective. Likewise, protective 
tariff duties upon imports of commodities used as a basis 
of exchange and payment for purchases of exports of agri-
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cultural surpluses also are necessarily disadvantageous to 
agriculture. They destroy or tend to destroy foreign mar-
kets for our agricultural exports. These propositions are 
\Vell brought out by the debates on proposed duties on 
steel and rum in the House of Representatives in the 1st 
Congress during the consideration of the first protective 
Tariff Act of July 4, 1789. 

The protective tariff system throughout our whole politi-
cal history has by many been regarded as of benefit to 
manufacture and of injury to agriculture. This view ·was 
well expressed at a later date (February 21, 1827) by Giles 
when, in a speech on the floor of the Virginia House of 
I>elegates, he denied the accuracy of Clay's comparison of 
the ''American System'', advocated by Clay, ·with the sys-
tem of British duties then in force. Giles pointed out that 
in Great Britain agriculture \Vas on an import basis and 
that, in consequence, the corn laws laying duties on im-
ports offered British agriculture efficient protection and 
insured them ''an enormous bounty''. The American 
farmer had no equivalent protection. Continuing, Giles 
declared-

'' The United Statet5 are an exporting country of 
bread stuff of all kinds, but particularly of wheat. No 
foreign country, therefore, can compete ·with us in that 
article, in our O\Vn 1narkets. Yet, as a protection to 
American \vheat-gTowers, a duty of 23 cents is laid 
upon the importation of foreign wheat-that is the 
\Vhole protection * * oJk. That provision is perfectly in-
operative, and of course, the promised protection, 
nominal. No foreign ·wheat is ever imported into the 
United States, and of course, no duty is ever paid. 
This was precisely the case before the passage of the 
tariff; and it no\v is. In the ordinary condition of the 
country, therefore, the tariff protection of agriculture, 
is merely nominal, and inoperative. There is but one 
condition of the country, in it could be opera-
tive. That would happen, only in case of scarcity; in 
which case, the \vheat-gro\ver, would be more bur-
thened \vith the impost upon wheat, than any other 
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class in society. In the event of a scarcity, the farmer 
would require more imported grain-relatively than 
any other class of the con1munity for his seed, and for 
his consumption, in consequence of his greater num-
ber of hands, and beasts of labor; and the farmer of 
course, would have more of the 25 cents duty to pay, 
than persons of any other occupations. 

''Of what then does the protection of agriculture 
consist? In the ordinary condition of the country, it 
consists of nothing. In the extraordinary case of 
scarcity, which in all human probability never ·will 
happen, it consists of a duty, mainly upon the agricul-
turist himself. Of what does the of 1'r/;a1Ht-
factories consist under the lVhat is this pro-
fect,ion 'made of. It cons'ists of other people's 1noney. 
It is r;nade of other people's ntoney. The tJrotection of 
agriculture, then consists of burthcns upon agricul-
ture. The protection of 1nanujactori.cs consists, 1nai11-
ly of burthens 'Upon agriculture-high intolerable bur-
thens upon agriculture. * * * In regard to its imitative 
character with British policy, it \vould be quite laugh-
able, were it not for its mischievous, and destructive ef-
fects upon agriculture-The best interests of the coun-
try. By the British protection, the British agricultur-
ists are now receiving fron? the other classes of society, 
rlott.ble. prices for bread-stuffs, beyond the prices of pro-
hibited foreign bread-stuffs; -whilst the Anterican apri-
tulturists receive 11nthinq; andrm-.v douhle 1)rices to the 
manufacture for every article of consumntion-even 
for the i1nplemonts of husbandry, which are used to 
raise the bread for the manufacturer. * * :!!: ' ' rrtalicized 
as in original-Giles' "Political Miscellanies", (1827) 
pp. 92-921 

Again, it is also obvious that when 1norc of an agrieul-
tural commodity is produced at home than is consumed there 
tariffs upon that commodity \vill not affect the domestic 
price since in1ports 'viii be ncg;ligible under any circum-
stances and since competition dmncstic producers, 
if it exists, will bring the price do-wn to -whatever quota-
tion obtains on the \vorld market. For the decade prior 
to the enactment of the Agricultural Adjustment Act, this 
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country had an average annual production of cotton ap-
proximating 14,000,000 bales, of ·which about 8,000,000 
bales were exported. Do1nestic production frequently ex-
ceeded even the world consumption of American cotton, 
and the ·world carry -overs of American cotton increased 
until on August 1, 1932, they equalled 12,960,000 bales. 
During this period, the domestic price decreased froin 31 
cents to 5.4 cents per pound and the total farm values of 
the cotton crops from approximately $1,500,000,000 to 
$350,000,000.22 Tariff proteetion would afford no aid to cot-
ton under such circumstances. In recognition of the ex-
port character of the crop, there is no customs duty im-
posed on short staple cotton. 

Even the attempted high tariffs in the ]Jinerg·ency Tariff 
Act of 1921 and the Tariff Ac.t of 1930 on other surplus agri-
cultural com1nodities such as wheat, corn, and meat have 
been ·wholly ineffective in providing higher domestic price 
levels. The ad valorem equivalent of duties assessed un-
der Schedule 7 (agricultural products) of the Tariff Act 
of 1922 during the year 1929, the last year it ·was in effect, 
\vas 22.9 per cent. The ad valorem equivalent of duties as-
sessed under that schedule in the Tariff Act of 1930 during 
the year 1931, the first year it \Vas in effect, was 42.14 per 
cent. While the ad valorem equivalent of ihe tariff rate;-; 
\vas increased by some 90 per cent, fann prices for nll agri-
cultural comn1odities, following the world depression, \Vere 
declining on a pre-war index basis frorn 146 to 65 and for 
cotton and cottonseed from 144 to 47. 23 

With the correctness of the vie\v that the protective tariff 
system is, as a matter of economics, a disadvantage to those 
branches of agriculture producing· surpluses in excess of do-

22 Hearings before the Committee on Finance, U. S. Senate, 72nd Cong., 
2nd Sess., entitled "Investigation of Economic Problems", Feb. 13-28, 1933, 
pp. 124, 138, and 139; ''Agricultural Adjustment in 1934' ', Govt. Printing 
Office (1935), pp. 45-46. 

23 See publication of U. S. Department of Agriculture, Bureau of Agricul-
tural Economics, entitled "The Agricultural Situation", Vol. 19, No. 10, p. 
20, issued October 1, 1935. 
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mestic needs, this Court, of course, has no concern. But with 
the fact that the Agricultural Adjustment Ac.t was enacted 
to rernove the inequality between industrial and agricul-
tural prices and that, in the judgment of Congress, this 
inequality is in large measure attributable to discrimina-
tions against agriculture rising from the protective tariff 
system, this Court is concerned. The injury to the industry 
of the country that would have resulted from the abandon-
Inent of a protective tariff system is obvious. Congress 
chose, through the Agricultural Adjustment Act, to place 
agricultural prices on a parity with industrial prices, 
rather than reduce industrial prices to the low levels of 
agricultural prices. That these considerations were funda-
mental in the mind of Congress in the enactment of the 
Agricultural Adjustment Act not only is brought out by 
nu1nerous speeches upon the floor of the two Houses during 
the consideration, over a decade, of legislation for the con-
trol of surplus agricultural production but is well stated by 
the agricultural committees in their reports. The House 
Com1nittee on Agriculture in its report on the first surplus 
control legislation (H. Rept. 631, 68th Cong., 1st Sess.), 
in discussing ''suggested remedies'', said-

'' Duties as provided in general tariff schedules are 
effective in protecting the prices of commodities of 
which we import a considerable part of our supply. 
They are also relatively effective in the case of prod-
ucts of \vhich we produce only for the domestic mar-
ket, barring domestic overproduction, but they do not 
protect adequately products of \vhich ·we export a sur-
plus. \V e are the greatest producers of pork and pork 
products in the world. In 1923 \ve exported approxi-
Inately $266,000,000 worth of such products. The ·world 
price determines the domestic price. 'Vhen world con-
ditions are disturbed and rhaoti<?, and \vhen the pur-
chasing r)Ower of Europe, our chief outlet, is lo\v, our 
J)rices are low, and result in ruin to hundreds of thou-
sands of American farmers. \Ve export approxi-
nlately 20 per rent of our average wheat crop, 
either in the form of wheat or flour. The price our 
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gTo\ver receives is the Liverpool price minus the cost 
of delivering the product in Liverpool. This price 
pays no attention to internal conditions in the United 
States. The standard of living in America may be 
ever so high, or cost of labor prohibitive, the cost of 
the supplies and equipment that the farmer needs 
may be beyond his power to buy, but the Liverpool 
price is immune to any domestic American influence. 

''The tariff protects domestic products against com-
petition with imported products within the United 
States. But it can not protect a domestic product 
\Vhen competing in world markets ·with other products. 
The protective tariff is directed toward one problem. 
The NlcNary-Haugen bill is directed toward the other. 
The farmers seek, and this legislation seeks to give 
them, an instrumentalit)r that will effectuate tariff 
protection for them just as the general schedule of 
tariff duties protects 1nanufactured articles, and 
through them, the labor used in their production." 
[Pp. 29-301 

Again, the declared policy of the House and Senate billsu 
reported during that session, as stated in section 1 of each 
bill, was-

'' to make more effective the operation of the tariff 
upon agricultural commodities, so that such commodi-
ties 'viii be placed upon an equality under the tariff 
laws ·with other commodities, and to eliminate as far 
as possible the effect of \vor1d pri{'es upon the T)rices 
of the entire domestic production of agricultural com-
modities, by providing for the disposition of the do-
mestic surplus of such commodities.'' 

Surplus control 1neasures reported by the subsequent 
Congresses also indicate that the price disparity bebveen 
industrial and agricultural commodities is, in the judgment 
of Congress, attributable in large meaRure to the effect of 
the tariff duties and that it is the purpose of such legisla-
tion to obtain for agriculture advantages equivalent to 
those given industry by the tariff, remove the disadvan-

24 H.R. 12390 and S. 4206, 68th Cong., 2nd Sess. See, also, H. Rept. 1595, 
68th Cong., 2nd Sess., p. 2, and S. Rept. 1234, 68th Cong., 2nd Sess., p. 2. 
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tages from \vhich agdculture suffers by reason of the tar-
iff upon industrial con1n1odities, and make effective the 
protection intended by the tariff with respect to such agri-
cultural commodities as are subject to protective tariff 
duties. 25 

In the session immediately preceding that in which the 
Agricultural Adjustment Act became la-w, there was passed 
by the House and reported in the Senate the surplus con-
trol measure from which the present processing tax was 

25 See declaration of policy in section 1 of H.R. 11603, 69th Cong., 1st 
Sess., and the House report thereon. (H. Rept. 1003, pp. 2, 4) 

Also, the bill passed in the 69th Congress, 2nd Session, included in its dec-
laration of policy the preservation of advantageous domestic markets for agri-
cultural commodities (S. 4808, Sec. 1) and the committee reports accompanying 
the bill stated that there was practically unanimous agreement that one of the 
two important causes of the condition of agriculture was the ineffectiveness of 
the existing tariff laws. ( S. Rept. 1304, p. 8; H. Rept. 1790, p. 10) This 
measure was the so-called ''First McNary-Haugen Bill''. 

In the 70th Congress, the so-called ''Second McNary-Haugen Bill'' contained 
a similar declaration of pollcy to the effect that one of the purposes of the bill 
was to preserve advantageous domestic marll:ets for agricultural commodities 
(S. 3555, Sec. 1) and the committee reports again made reference to the rela-
tionship between the tariff laws and surplus agricultural commodities as being, 
along with seasonal variations in yield, the important cause for the condition 
in which agriculture found itself. (H. Rept. 1141, p. 14; S. Rept. 500, p. 7) 

The proposals for control of the surplus agricultural commodities through the 
called ' 'debenture plan' ' (sec appendix, p. 13 7) also emphasized the 

tariff relationship in their declaration of policy and proposed, in effect, that the 
tariff duties upon industrial products should be used as the appropriations to 
pay for diverting surpluses of agricultmal commodities to foreign markets. 
In the report of the minonty of the committee advocating that plan (H. Rept. 
1141, 70th Cong., 1st Sess., Part 3, pp. 5-6) protective tariff and surplus con-
trol measures were compared at length, and it was asserted that the debenture 
plan was no more a subsidy m principle than is the protective tariff. 

In the Farm Board Act passed by the 7lst Congress and approved by Presi-
dent Hoover, one of the declared purposes was agam the preventing and con-
trolling of surpluses so as to maintain advantageous domestic markets ( 46 Stat. 
11, Sec. 1), and the Senate comnuttee m its report set forth the situation in 
which agriculture found itself by reason of the protection afforded by the tariff 
ta industry in Its prices for domestic connnoditles and the little real protectiOn 
afforded to agricultural commodities \vhich produeed WI pluses in excP"R of 
domestic requirements. (S. Hcpt. 3, 7lst Cong., 1st Sess., pp. 3-4) 

Through all this period, as well as during the 72nd Cong1 ess, the debates on 
the floors of the two Houses show how fully Congress had it in mind that the 
surplus control legislation was supplemental to the protectiYe tariff. 
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taken. Both the House and Senate committees in their re-
ports upon the bill made reference to the existing dis-
criminations ag·ainst agriculture, emphasizing the tariff 
situation. The House committee said-

" No direct tariff can place such commodities [ i. e., the 
major farm commodities] on a basis of equality -with 
industrial products that for many years have had the 
benefit of tariff protection. Agricultural tariffs have 
almost ·without exception proved ineffective. Yet 
tariff rates on industrial artieles which the farmer 
buys, and the cost of such articles to him, have greatly 
advanced. The result has been that the producers of 
agricultural commodities must bear the burden of the 
tariff without receiving its advantages. * "" • '' 2

fl 

[H. Rept. 1816, 72nd Cong., 2nd Sess., p. 2] 

In presenting to the House the rule for the considera-
tion of the Agricultural Adjustment Act the chairman of 
the Rules Committee, l\Ir. Bankhead, set forth the situa-
tion of the farmer under the protective tariff system as 
follO\VS: 

''For a great number of years the farmers of cer-
tain sections of this country were induced to believe 
that their interests were properly safeguarded and 
protected under the protective tariff system and that 
all they had to do in order to continue their prosperity 
was to continue the high protective tariff system for 
agricultural products; but it seems that after many 
decades of trial as to the efficacy of this remedy at 
least a great proportion of them ultimately came to 
the conclusion that it \Vas a broken staff upon which 
to lean. No doubt by virtue of their practical experi-
ence under the operation of this system, they came to 
the conclusion and ultimately learned that although 
rather large protective duties were laid for the pro-
tection of their products under the Fordney bill and 
other bills, yet in view of the fact they had to buy 
everything- they consumed in a highly protected mar-

28 For similar statement by the Senate Committee on Agriculture and For· 
estry, see S. Rept. 1251, 72nd Cong., 2nd Ress., p. 1. 
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ket and had to rely upon the fixing of the prices of 
their products in the free and oven markets of the 
world they were not, as aH matter of fact, being pro-
tected in their interests under such a system.' '27 

[77 Congo. Rec. 665] 

The Agricultural Adjustment Act is primarily a mea-
sure to bring about such increase in agricultural prices as 
will compensate for the disadvantages suffered by agricul-
ture by reason of the protective tariff upon industrial com-
modities that farmers buy. It makes effective the pres-
ent tariff protection for producers of such agricultural com-
modities as are covered by tariff duties and, in the case of 
agricultural commodities not so covered, gives an equiv-
alent advantage. The yardstick for measuring these aims is 
the equality of agricultural and industrial price levels de-
clared as the policy of the Act. (Sec. 2) 

The protective tariff case.-This Court has held the 
Jlrotective tariff valid as an exercise of the Federal taxing 
power. (J. W. Ham,pton, .Jr. ,cf; Co. v. [Jnited States, (1928) 
276 lJ. S. 394) No distinction 'vas dravrn between the 
revenue and protection paragraphs of the Tariff Act of 

27 Mr. Connally, during the debate in the Renate, said-
'' But the Senator from Pennsylvania must admit that every piece of 

tariff legislation that has been enacted in the United States for the past 
50 years bas been based on the plea that it was in behalf of American 
industrial labor, the man in the shop, the man in the factory. The tariff 
exactions on the farmer were extortE'd from him on the pretext that he 
mul'!t let labor in the factories get a larger wage, shorter working hours, 
better living conditions, at the expense of the American farmer. All of us 
know that the tariff bears more heavily upon agriculture than upon any 
other industry. All of us know that the tariff benefits for agriculture are 
in:finitel'!imal. We know we cannot give to agriculture generally, except in a 
few of itl'l branches, any substantial benefits by tariff legislation, partic-
ularly in the case of those commodities which are t>xportable. No tariff 
will aid agricultural commodities of which we produce an exportable sur-
plus because the surplus which is sold abroad controls the price of 
domestic market here at home. If it is fair for us to enact legislation for 
75 years in behalf of the industrial workers, why ean we not now at least 
make a genuine effort, a respectable effort, toward a program in behalf of 
agricultural laborT" [77 Cong. Rec. 1647] 
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1922 under consideration in that case. The protective tar-
iff provides a higher price level for products of our industry 
domestically consumed than for such products when ex-
ported from this country or for similar products when im-
ported into this country. The domestic consumer pays 
this higher price. Nevertheless, the incidental motive, in 
many paragraphs of the Act, of protecting domestic in-
dustries from \:vorld price levels for their products \vhen 
consumed on the domestic market, did not invalidate the 
tax. 

The processing taxes provided in the Agricultural Ad-
justment Act have precisely the same effect as the protec-
tive tariff taxes. The sole distinction is as follows: The 
protective tariff taxes obtain their effect by the fact of 
their imposition or threat of imposition, and it is obvious 
that the greater the advantages afforded by them to do-
nlestic producers the less the revenue. The processing 
taxes obtain their effect by the expenditure of an amount 
measured by their proceeds, but it is also obvious that the 
greater the advantages afforded by sueh taxes to the domes-
tic producers of agricultural commodities the greater the 
yield from such taxes. 

In the llarnpton case, Chief fJustice Taft said-

'' It undoubtedly is true that during the political life 
of this country there has been much discussion between 
parties as to the \visdom of the policy of protection, 
and may go further and say as to its constitu-
tionality, but no historian, \vhatever his vie\v of the 
wisdom of the policy of protection, ·would contend that 
Congress since the first Revenue Act in 1789 has not 
assumed that it \Vas within its po"'er in making pro-
vision for the collection of revenue to put taxes upon 
importations and to vary the subjects of such taxes 
or rates in an effort to encourage the growth of the in-
dustries of the nation by protecting home production 
against foreign competition. It is enough to point out 
that the second act adopted by the Congress of the 
Unitecl States .July 4, 1789 (chap. 2, 1 Stat. at L. 24), 
contained the follo·wing recital: 
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'' 'Sec. 1. Whereas it is necessary for the support 
of government, for the discharge of the debts of 
the United States, and the encouragement and protec-
tion of manufactures, that duties be laid on goods, 
wares and merchandises imported: 

'' 'Be it enacted, etc.' 
"In this first Congress sat many n1embers of the 

Constitutional Convention of 1787. This court has 
repeatedly laid down the principle that a contem-
poraneous legislative exposition of the Constitution 
\Vhen the founders of our government a11d framers of 
our Constitution "rere actively· participating in public 
affairs, long acquiesced in, fixes the construction to 
be given its provisions. Myers v. Unded 8ta.tes, 272 
U. S. 52, 175, and cases cited. The enactment and en-
foreement of a number of customs revenne la\vs dra\vn 
with a motive of maintaining a s-ystem of protection 
since the R.evenue La-w of 17R9 are matters of historv. 

"Thfore than a hundred Jnter, the titles of tf1P 
Tariff Acts of 1897, and 1909 declared the purpose of 
those acts, among other things, to be tlutt of encourag-
ing the industries of the United Rtates. The title of the 
Tariff Act of 1922, of \vhich :n:J is n part, is, 'An 
.A .. rt to Provide R<>venue, to Regulate Commerce \Vith 
Foreig·n Countries, to Enconrag·<> the Indnstries of the 
United States and for Other Purposes.' \Vbatever V{e 
ma:v think of the ·wisdom of n protection policy, \Ye 
flflll not hold it Ull('OTIRtitntional." rPp. 411-4121 

The protective tariff taxes have established a domestic 
priee level higher than the world l)J"i('e level for the bene-
fited con1modities. The Agricultural Adjustment Act seeks, 
through expenditures made under the Act, to establish a 
higher domestir price level for ag-ricultural commodities. 
It is submitted that if, under the II am pton case, customs 
duties levied for the admitted purpose of increasing domes-
tic price levels for industrial products are constitutionally 
,·alid notwithstanding the limitations of the general \vel-
fare rlause, then processing taxes levied to provide funds 
to increase domestic price levels for agricultural products 
nrf' likewise valid nohvithstRnding· the limitations of that 
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clause. Revenue is present in each instance, more in case 
of the processing tax than the protective tariff duty para-
graphs. A constitutional difference should not lie merely 
because the advantage to domestic industry is obtained in 
one case through imposition, or more often threat of im-
position of the tax, and in the other through expenditure 
of its proceeds. However, if it be said that a distinction 
lies in that the proeeeds of the processing tax are par-
celled out for the benefit of members of particular agri-
cultural industries, so, also, it may be answered that the 
rates of the protective tariff taxes are parcelled out for 
the benefit of members of particular manufacturing indus-
tries. The only difference in substance is, as heretofore 
stated, that in the one case the objective is attained through 
the imposition or threat of imposition of the tax and in 
the other through the expenditure of its proceeds or of 
an amount equivalent thereto. 

It is implicit in the decision in the II arnpton case that 
the protective taxes there considered were for the general 
·welfare, despite their advantage to industry. The proces-
sing taxes are likewise for the general welfare, despite 
their advantage to agriculture. In the one case, the cost 
to the public is composed of the taxes on importers of for-
eign industrial products plus increased prices for domestic 
industrial products; in the other, it is composed of the 
taxes on processors of agricultural products and on im-
porters of competing articles plus increased prices for do-
mestic agricultural products. In either case, the public 
foots the bill in the interest of the welfare of the nation 
as a whole. On the one hand, the Hampton case is au-
thority for the use of the taxing po·wer to accomplish ob-
jectives such as those of the Agricultural Adjustment Act; 
on the other, the Act is legislation "necessary and proper" 
to carry out fairly and reasonably, in the interest of the 
general 'velfare, the protective tariff laws. 

LoneDissent.org



57 

(e) THE COD FISHERY BOUNTIES ARE A CONTROLLING LEGIS-

JJATIVE PRECEDENT. 

The first protective Tariff Act of July 4, 1789 (1 Stat. 
24), to which Chief Justice Taft referred in his opinion in 
the II a'mpton case (see p. 54, above), established a bounty 
as well as a protective tariff. Section 4 of that Act pro-
vided28-

"Sec. 4 . .rind be it [further] enacted by the authority 
aforesaid, That there shall be allowed and paid on 
every quintal of dried, and on every barrel of pickled 
fisll, of the fisheries of the United States, and on every 
barrel of salted provision of the United States, ex-
port0d to any country without the limits thereof, in 
1icn of a clra,,-bark of the duties im11osed on the impor-
tation of the salt employed and expended therein, viz: 

''On 0very quintal of dried fish, five cents. 
''On every barrel of pick] ed fish, five cents. 
''On barrel of salted provision, five cents.'' 

These pay1nents to aid the Massachusetts cod fishing indus-
try \vere not a drawback but" in lieu of a drawback" on any 
in1ported salt used in curing· the fish or provisions exported. 
The bounties -were required to be paid irrespective of the 
a1nount of salt used or vv-hether, as might be in the case of 
dried fish, any salt used; and also irrespective of 
whether the salt used was duty-paid i1nported salt or was 
salt J1roduced in the United States. At the time, the customs 
duties wen: the only source of income adequate to pay the 

In effect, a portion of these duties was dedicated 
to the of the bounty. 

In the follo,ving year, 1791, Secretary of the Treasury 
1-Iamilton made to the 2nd Congress his Report on 
factures, and Jefferson, Secretary of State, his Report on 
the Fisheries. Among the methods urged by Hamilton to 

28 See, also, 1 Stat. 46, sec. 33. In the second session of the 1st Congress, 
the second Tariff Act passed by Congress provided for the continuation of the 
bounty with both the rate of duty on salt and the rate of the payments being 
doubled. (Act of August 10, ] 790, 1 Stat. 180, 181-182) 

29 See Annual Report of the Secretary of the Treasury, 1932, p. 362. 
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encourage increased production in manufacture and agri-
culture were "pecuniary bounties". In his report, Hamil-
ton recognized the prejudice against bounties, stating-

'' There is a degree of prejudice against bounties 
from an appearance of giving away the public money, 
without an immediate consideration, and from a sup-
position that they serve to eurieh particular classes 
at the expense of the community. But neither of these 
sources of dislike will bear serious exan1ina tiou. ""' • "(< 

"As to the second source of objection, it equally lies 
against the other modes of eneouragement ':vhich are 
admitted to be eligible. As often as a duty upon a 
foreign artiele makes an addition to its price, it causes 
an extra expense to the community, for the benefit of 
the domestic manufacturer. A hountv does no more. 
But it is the interest of the society, 'in each ease, to 
submit to a temporary expense, 'vhieh is more than 
compensated by an increase of indur3try and \vealth, 
by an augmentation of resources and independenee, 
and hy the circumstance of eventual cheapness, ·whieh 
has been noticed in another plaee. '' r3 Annals of 
Congress, Appendix, p. 10111 

Later in his report, Hamilton set forth his famous con-
stitutional argument in support of bounties-

'' A question has been maue eonceruing the consti-
tutional rig·ht of the Government of the United States 
to apply this species of encouragement, but there is 
certainly no good foundation for such a question. rrhe 
National Legislature has a nthority 'to lay 
and collect taxes, duties, imposts, and excises, to pay 
the debts, and provide for the common defence and 
general welfare,' \Vith no other qualifications than 
that 'all duties, imposts, and excises, shall he uniform 
throug-hout the United States;' that no capitation or 
other direct tax shall be laid unless in proportion to 
numbers ascertained by a census or enun1eration, 
taken on the principles prescribed in the Constitution, 
and that 'no tax or dutv sha11 be laid on articles ex-
ported from any State.'"' 

''These three qualifications excepted, the power to 
raise money is plenary and indefinite; and the objects 
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to which it may be appropriated are no less compre-
hensive, than the payment of the public debts, and the 
providing for the common defence and general welfare. 
The terms 'general ·welfare' ·were doubtless intended 
to signify more than was expressed or imported in 
those which preceded; otherwise, numerous exigencies, 
incident to the affairs of a nation, ·would have been 
left without a provision. The phrase is as compre-
hensive as any that could have been used; because it 
\Vas not fit that the constitutional authority of the 
Union to appropriate its revenues, should have been 
restricted within narrower limits than the 'general 
\velfare;' and because this necessarily embraces a vast 
variety of particulars, \vhich are susceptible neither 
of specifieation nor of definition. It is therefore, of 
neeessity, left to the discretion of the National Legis-
lature to pronounce upon the objects which concern 
the general \velfare, and for \vhich, under that de-
scription, an appropriation of money is rertuisite and 
proper; and there seems to be no room for a doubt 
that \vhatever concerns the general interests of learn-
ing, of of manufactures, and of commerce, 
are \vitltin the sphere of the National Councils, as far 
as regards an application of money. 

"The only qualification of the generality of the 
phrase in question, \Vhi<'h seems to be admissible, is 
this: That the object to \Vhich an appropriation of 
money is to be made, be general, and not local; its 
operntion extended, in fact or possibility, throug:h-
out the Union, and not being; confined to a particular 
spot. 

"No objection ought to arise to this construction 
from a supposition that it would imply a power to do 
\vhateYer else should appear to Congress conducive 
to the g·en(lral \ve]fare. A po\Yer to an-rropriate 
\vith this latitude, which is too, in express 
terms, would not carry a po·wer to do any other thing, 
not authorized in the Constitution, either expressly or 
hy fair implication." rPr. 1011-10121 

During the course of his report, Hamilton advocated a 
bounty upon the domestic manufaeture of domestic cotton 
(pag·es 1027-1028) and also urged that-
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''The true. way to conciliate these two interests 
[manufacture and agriculture] is, to lay a duty on 
foreign manufactures of the material, the growth of 
which is desired to be encouraged, and to apply the 
produce of that duty by way of bounty, either upon 
the production of the material itself, or upon its manu-
facture at home, or upon both. * * t.- '' [P. 1010] 

Thus, Hamilton was an advocate of bounties to producers 
of agricultural commodities, payable out of customs duties 
upon competing foreign articles. 

Jefferson, in his Report on the Fisheries (''American 
State Papers-Commerce and Navigation", Vol. 1, p. 8), 
among other matters, set forth the advantages which our 
fisheries had over those of Newfoundland sufficient to make 
national support unnecessary if a ''vent for our fish can 
be procured''. Then, referring to the disadvantages to our 
fisheries resulting from the protective tariff, he left to the 
'visdom of Congress the necessity for a ''bounty'' to the 
fishermen. His comment ·was as follows: 

''Of the disadvantages opvosed io us, those which 
depend on ourselves, are-

'' Tonnage and naval duties on the employed 
in the fishery. 

''Impost duties on salt. 
''On tea, rum, sugar, molasses, hooks, lines, and 

leads, duck, cordage, and cables, iron, llemp, and twine, 
used in the fishery; coarse woollens, worn by the fish-
ermen, and the poll tax levied by the State on their 
persons. The statement No. 6, slHnvs the arnount of 
these, exclusive of the State tax and drawback on the 
fish exported, to be $5 25 per man, or $57 75 per ves-
sel of sixty-five tons. \Vhen a business is nearly 
in equilibria that one can hardly discern whether the 
profit be sufficient to continue it or not, s1naller sums 
than these suffice to turn the scale against it. To 
these disadvantages, add ineffectual duties on the im-
portation of foreign fish. In justification of these last, 
it is urged that the foreign fish received, is in exchange 
for the produce of agriculture. To \vhieh it may be 
ans,vered, that the thing- given, is more merchantable 
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than that received in exchange, and that agriculture 
has too many markets to be allo\ved to take a way those 
of the fisheries. It will rest, therefore, \vith the wis-
dom of the Legislature to decide, ·whether prohibition 
should not be opposed to prohibition, and high duty 
to high duty, on the fish of other nations; ·whether 
any, and which, of the naval and other duties may be 
remitted, or an equivalent given to the fisherman, in 
the form of a drawback, or bounty; ""' * * '' [P. 9] 

It was with these reports and arguments before it that 
the 2nd Congress approached the problem of relief for the 
Massachusetts cod fishing industry. 

"Thether or not the legislation of 1789 and 1790 with 
respect to the cod fishing industry had been intended as 
a bounty or as relief from the disadvantages of the tariff 
is a difference without pertinent distinction. Unquestion-
ably, the legislation provided for direct payments to the 
industry from the Treasury. Recognizing, ho\vever, that 
the relief provided was inadequate, Congress, in the Act 
of February 16, 1792 (1 Stat. 229), repealed the bounty 
on exported fish and other salted provisions and substi-
tuted for it a bounty on tonnage of the cod fishing vessels. 
The tonnage bounty \vas at the rate of $1.50 per ton for fish-
ing vessels of 20 to 30 tons burden according to the ad-
measurement; $2.50 per ton if over 30 tons burden; and 
$1.00 per ton for vessels of more than 5 but less than 20 
tons burden. The bounty \Vas payable to the owner and 
cre\v of the vessel, provided the vessel \Vas at sea for at 
least four months of the year in the bank or other cod 
fisheries. The bounty was also subject to a maximum of 
$170 per vessel. The smaller vessels fro1n 5 to 20 tons 
burden \vere subject to a production requirement that the 
ratch must be not less than 12 quintal of fish per ton of 
admeasurement to be entitled to the bounty. 

Less than three months later, the same Congress, at the 
samtl session, passed the Act of 2, 1792 ( 1 Stat. 259), 
under whirh the tonnage bounty payments with respect to 
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the cod fishing vessels ·were increased 20 per cent. At the 
same time, the bounty on exported fish in lieu of drawback 
under the Acts of 1789 and 1790, \vhich had been super-
seded, was restored, but at somewhat lo\ver rates, on 
pickled fish and other salted provision but not on dried 
fish. Thus, as a result of the legislation in the 2nd Con-
gress, both the bounty on exported fish in lieu of drawback 
and the tonnage bounty were in effect at the same time for 
the benefit of the cod fishing industry. 

Not only does the sequence of legislative events through 
1792 indicate that the various Acts \vere regarded as 
bounty Acts but the debate on the Act of February 16, 
1792, contains like indications. It \vas in connection with 
this Act of 1792 that there occurred the strenuous constitu-
tional debate on bounties referred to by Justice Story in 
his "Commentaries on the Constitution", 5th ed., sec. 991. 

During this debate, advocated his doctrine of 
appropriations only to carry out the enumerated powers. 
It constitutes a response to Hamilton's argument in sup-
port of the constitutionality of bounties. first 
drew a "material" distinction behveen "an allowance as 
a mere eommutation and modification of a drawbaek, and 
an allo\vance in the nature of a real and positive bounty". 
He also dre·w· a second distinction ''as a subject of fair 
consideration at least'' between ''a bonn tv 0 Tanted under . 
the particular terms in the Constitution, 'a power to regu-
late trade,' and one granted under the indefinite terms''. 
The tonnage bounty proposed he held to be a dra·wback, ''a 
mere reimbursement of the sum advanced * * * only pay-
ing a debt". The assertion of power to grant bounties for 
anything Congress might ''think conducive to the 'general 
·welfare' '' raised a fundamental and important question. 
That po·wer he denied. The new Government ·was one of 
limited powers. ''General \velfare'' \vas not a novel term 
but one repeatedly found in the old Articles of Confedera-
tion. He asked gentlemen \Vhether it \Vas ever supposed 
or suspected that Congress could give a\vay the moneys of 
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the States in bounties, to encourage agriculture or for any 
other purpose they pleased. 30 The power claimed would 
permit Congress to establish courts with cognizance of 
suits between citizen and citizen and in all cases whatso-
ever. The Congress could then make expenditures for re-
ligion, education, and roads. (3 Annals of Congress 386-
38731) 

Certain of the supporters of the bill, such as Goodhue 
and Gerry, denied that the hill provided a bounty but, 
within a few weeks, voted for another measure which in-
cluded an increase of the tonnage bounty as well as a re-
storation of the bounty on exported pickled fish and other 
salted provisions. 1\fadison, 'vho voted for the tonnage 
bounty bill, voted against this subsequent measure. How-
ever, the large majority of those who participated in the 
debate regarded the measure as providing a bounty for the 
fisheries. 32 

The drawback analogy seems an obvious cloak to attract 
votes. As passed by the Senate, the bill which became the 

30 For Madison's admission that the practice of Congress under the Articles 
of Confederation was contrary to his interprrtation of ''general welfare'', see 
quotation, pages 43-44 of this brief. 

31 Giles earlier in the debate had said the proposed legislation might be con-
stitutional under the doctrine of "ways and end", L e., implied powers, but that 
there was a great difference between encouragement and direct bounty. Any 
advantage resulting to a particular organization connerted with commerce 
''comes within that authority; but when a bounty is proposed to a particular 
employment or occupation, this is stepping beyond the circle of commerce; and 
such a measure will affect the whole manufacturing and agricultural system''. 
(3 Annals of Congress 363) Additional arguments against the proposed legis-
lation were those of Page, who held that Congress was not entrusted with 
power to regulate exports or to lay any tax which could operate unequally on 
the States (I d. 391), and of Williamson, who urged that a tax was not uniform 
unless the money was distributed uniformly. (Id. 379) 

32 All the opponents of the measure so held. (3 Annals of Congress 363, 398 
(Giles); 367 (White); 374 (Murray); 378-382 (Williamson); 395 (Page) ) 
At the same time, some of the proponents insisted that the proposed payments 
were only "in another mode, the usual drawback". (Id. 366 (Goodhue). See, 
also, Id. 376 (Gerry); 385 (Laurance); 386 (Madison) ) Others of the pro-
ponents admitted or did not deny that the proposed Act was bounty legislation. 
(Id. 368, 370 (Ames); 375 (Barnwell); 384 (Livermore) ) 
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Act of July 4, 1789, referred to "the bounty now allowed 
upon the exportation of dried fish''. (3 Annals of 
Congress 66, Sec. 1) In the House, however, the 
proponents agreed to and did substitute ''allowance'' 
for the term "bounty"-'' by way of accommoda-
tion" according to the reporter. (Id. 374) vVhite asked 
for an amendment making the drawback such ''in fact, as 
\Veil as in words". (Id. 367) Williamson asserted "we 
are perfectly agreed-that the money to be paid will be 
more than that received" from the duties (Id. 378) and 
Giles that "there can be no comparative value between the 
drawback and the bounty". (Id. 365) 

The opponents to Madison's vie·ws urged, in accordance 
\vith the argument made by Hamilton in his Report on 
!\Ianufactures, that bounties \Vere permissible under the 
power to tax to provide for the general welfare. The pur-
pose of the legislation \Vas said to be to rehabilitate the 
11assachusetts cod fishing industry. J e:fferson 's report 
to Congress on the cod fisheries had been made pursuant 
to a memorjal from the l\farblehead fishermen received by 
Congress and referred to Jefferson. In this it was set 
forth, among other matters, that 33 vessels had been \Vith-
dra\vn from the cod fisheries because of the unprofitable-
ness of the industry. Other purposes of the legislation 

said to be to provide ''a copious nursery of hardy 
seamen", thereby as a national defense measure supple-
menting the personnel of the coastwise and overseas trade; 
to increase the national \Vealth by developing fisheries; and 
to promote foreign trade through exchange of our fish for 
imports from the West Indies. To the extent that these 
purposes may fall within the enumerated po·wers of Con-
gress, the arguments of the members of the House advo-
cating the Hamiltonian doctrine may, in a strictly judicial 
sense, be dicta. They are, nevertheless, the arguments of 
a Congress ·which contained many of those who partici-
pated in the formulation or adoption of the Constitution. 
Furthermore, the encouragement of agriculture has as di-

LoneDissent.org



65 

rect relation to the national defense, the wealth of the na-
tion, and our foreign trade as has the encouragement of 
the cod fisheries. 

The argument of Barn-well is typical of those who sup-
ported bounties. He urged that people must trust the 
exercise of the po\\rer of granting bounties to their repre-
sentatives and that-

''-whenever the two Houses of Congress and the Presi-
dent of the United States are of opinion that the gen-
eral \\·elfare will be promoted by raising any sum of 
money, they have undoubted right to raise it, provided 
that the taxes be uniform; * * '"' \vhatever allowance 
or bounty is granted upon any particular commodity, 
must ever be paid by the whole, for the advantage of 
a part, whether it be upon cotton to the Southward, 
upon fish to the Eastward, or upon other co1nmodities 
to the middle States; * * * " [3 Annals of Congress 
3751 

In addition, Gerry and Laurance argued that the protec-
tive tariff constituted a legislative precedent for the pend-
ing bounty. Gerry said that the payments were ''a bounty 
on occupation * '* _._ an indulgence similar to what has been 
granted the landed and agricultural interests''. He con-
tinued-

" vVe have laid on hemp a duty of fifty four cents 
per hundred weight; and on beer, ale, and por-
ter, five cents per gallon. Now, I ask gentle-
men, whether the professed design of those duties 
was to raise a revenue, or to prevent the im-
portation of those they \vere laid for no 
oiher purpose, than to J1revent foreigners from im-
porting them, and thereby to encourage our O\Vn manu-
fa('tures; and \vas not that encouragement a bounty to 
the persons concerned in producing such articles in 
this country 7 If the duties had not been laid, the im-
porter could sell much cheaper than he no"· ean; and 
the lnnded interest would be under a necessitv of sell-

cheaper in proportion. If those prohibitory du-
ties op8rate as a bounty in favor of raising hemp, and 
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of brewing beer, ale, and porter, I ask, whether, if a 
bounty 'vere proposed on every quintal of fish, it might 
not, 'vith the same propriety, be granted 1 If we have 
not a right to grant a bounty in the one case, we have 
as little right to grant it in the other. [ 3 Annals 
of Congress 376] 

Follo,ving the debate, the tonnage bounty Act passed the 
House and became law. Except for a brief interval from 
1807 to 1813, bounties for the benefit of the cod fishing in-
dustry continued in effect at increasing rates, despite re-
duction in salt duties, until 1866. 3 

.. 

33 Laurance's argument was-
'' Have we not laid extra duties on various articles, expressly for the purpose 
of encouraging various branches of our own manufactures f These duties are 
bounties to all intents and purposes, and are founded on the idea only of their 
conducing to the general interest. Similar objections to those now· advanced 
were not made to these duties. They 'vere advocated, some of them, by gentle-
men from the Southward. He traced the effects of these duties, and showed 
that they operated fully as indirect bounties. 

''Mr. L. then adverted particularly to the Constitution, and observed that it 
contains general principles and powers only. These powers depend on part1cular 
laws for their operation; and on this idea, he contended that the powers of the 
Government must, in various circumstances, extend to the granting bountiee. 
He instanced, in case of a war with a foreign Power, will any gentleman say 
that the General Government has not a power to grant a bounty on arms, am-
munition, &c., should the general welfare 1equire it f The general welfare is 
inseparably connected with any object or ptl1suit which in its effects adds to 
the richf3s of the country. He conceived that the argument was given up by 
gentlemen in opposition to the bill, when they admit of encouagement to the 
fishermen in any possible modification of it. * * * '' [Italicized as in orig-
inal-3 Annals of Congress 385] 

a• In 1797, the duty on salt was increased to 20 cents a bushel, the bounty on 
exported pickled fish and other provisions to 12 eents and 10 cents per barrel, 
respectively, and the existing tonnage bounty on cod fishing vessels was in-
cteased by one-third. ( 1 Stat. 533) The Act was to remain in effect for two 
years but in 1800 was extended for a further penod of ten years. (2 Stat. 60) 

In 1807, the duty ou salt was repealed and also the '' bouuty'' on exported 
pickled fish and other salted provisions and the tariff bounty on cod fishing 
vessels. (2 Stat. 436) Iu 1813, however, the duty of 20 cents a bushel on salt 
was renewed, the bounty on exports of piclded fish reestablished at a higher 
rate of 20 cents a barrel, and the tonnage bounty reestablished at the rates 
under the 1797 and 1800 Acts. ( 3 Stat. 49) The new Act was to continue in 
force until the termination of the war with Great Britain, but this limitation 
was removed and the bouuties made permanent in 1816. (3 Stat. 254) 
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In summary, the bounties for the cod fishing industry 
originated as part of the first protective tariff legislation, 
the second Act of the 1st Congress. Their purpose was 
to offset the disadvantages of the protective tariff to the 

s eod fishing industry and to encourage the 
development of that industry. In origin they had little gen-
uine relation to a dravvback on salt, and in the 2nd Con-
gress, and thereafter for three-quarters of a century, their 
''bounty'' charaeteristics are obvious even if no more than 
the face of the several statutes is consulted. 

Chief Justice Taft in his opinion in the H arnpton case/Hi 
sustaining the pTotective tariff, relied primarily on the 
fact that such tariffs were a well-established legislative 
praetice originating, as he pointed out, ·with the first Tariff 
Act (the same that provided the original cod fishery 
bounty). The Chief Justice further said-

" This court has repeatedly laid dowu the principle 
that a contemporaneous legislative exposition of the 
Constitution when the founders of our government 
and framers of our Constitution were actively parti-

In 1819, the tonnage bounty increaRed while the duty on salt and the 
bounty on exported pickled fish remained unchanged. In 1824, the bounty was 
extended to the cod fishing vessels even though wrecked during the voyage. 
(4 Stat. 38) 

In 1830, the duty on salt was reduced to 15 cents per bushel for the year 
1831 and thereafter to 10 eents per bushel (4 Rtat. 419) and was continued at 
the rate of 10 cents per bus1wl by the Tariff Act of 1832. ( 4 Stat. 589) 

In 1842, the duty was still further reduc-ed to 8 eents per bushel ( 5 Stat. 
559) and in 1846 reduced to 20 per cent ad valorem. (9 Stat. 46) During all 
this period, however, the bounty on exported pickled fish and the tonnage 
bounty on cod fishing vessels suffered no corresponding reduction but remained 
in effect without change. 

Under the 184G Act, the ''bounty heretofore authorized by law to be paid on 
the exportation of picklt'd fish'' \vas replaced by a genuine drawback of the 
duty on the foreign salt used in preparing the fish for export. (9 Stat. 43) 
The tonnage bounty on the cod fishing Ycsscls continued without change, how-
ever, until 1866, at which time all Jaws '' alJowing fishing bounties'' were re-
pealed. 'l'hc bounty character of these payments on tonnage of the cod 
fishery vessels and on exported pickled :fish is obvious from the course of the 
legislation. 

11 15 J. W. Hampton, Jr. Co. v. Untted States, (1928) 276 U. S. 394. 
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cipating in public affairs, long acquiesced in, fixes the 
construction to be given its provisions. • • • '' [P. 
412] 

The bounties for the benefit of the cod fishing industry 
are also a legislative exposition of the Constitution at a 
time when the founders of our Government and the 
framers of our Constitution \Vere actively participating 
in public affairs. The bounties were long acquiesced in, 
over three-quarters of a century. 

Madison attempted to distinguish the tonnage bounty, 
in the debate in the 2nd Congress, as being a bounty to 
carry out the enumerated powers and voted for it as being 
a mere commutation of drawback. Any reasonable inter-
pretation of the debate during the 2nd Congress shows 
that this was not the fact, and the same Congress increased 
the bounty within three months to such an extent that 

voted against it. A bounty for the benefit of the 
cod fishing industry is no more an appropriation to carry 
out enumerated powers than are the payments made to 
agriculture under the Agricultural Adjustment Act. It is 
submitted that encouragement of cod fishing is no more a 
matter of commerce or of national defense than is en-
couragement of agriculture. Each has a relation to trade 
and each is necessary to the national defense. Quantita-
tively speaking, agriculture's value and relationship to 
trade and national defense, then as no\v, greatly exceeds 
that of the cod fisheries. 

The decision in the II a,mpton case is a direct precedent 
for the constitutional validity of the expenditures under 
the Agricultural Adjustment Act. The doctrine of con-
temporaneous legislative exposition is as applicable to 
bounty as to protective tariff legislation. In addition, the 
type of expenditures made to date under the Agricultural 
Adjustment Act for the cotton program have a feature not 
present in the bounties for the benefit of the cod fishing in-
dustry, namely, the expenditures are pursuant to contrac-
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tual arrangements between the Government and the farm-
er, under 'Which the farmer has a definite commitment to 
reduce acreage or production. The pay1nents are not mere 
gratuities but involve a quid pro quo. 

(f) THE APPROPR.IATIONS UNDER THE AcT ARE FOR THE GEN-

BRAL WELFARE. 

(1) The objects of the appropriations.-Section 12(b) of 
the original Act provides, in addition to the expenditures 
for administrative expenses and refunds on taxes, four ob-
jects of expenditure of processing· tax receipts for carry-
ing out surplus control programE'. These objects of ex-
penditure are (section 8(1) and section 12(b) )-

1. Expenditures for expansioiJ of rna and removal 
of surplus agricultural produets. 

2. Bounty payments upon that part of the production 
of any basic agricultural eom1nodity required for 
domestic consumption. 

3. Contractual rental and benefit payments for reduc-
tion in acreage or reduction in produetion for mar-
ket, or both, of any basic agricultural commodities, 
through agreements \Vith producers or by other vol-
untary met hods. 

4. Reimbursement of Treasury for advances for items 
2 and 3 and for administrativr expenses and tax re-
funds under the Act. 

These objects of expenditure are to be sharply differen-
tiated. The cotton processing tax is available for any or 
all of these objects of expenditure but eaeh of the objeets 
of expenditure involves in some respects different eonsti-
tuti onal considerations. Actually (see p. 34 above), the pro-
ceeds from the cotton processing taxes have all been ex-
pended for reimbursement of advances from the general 
funds of the Treasury ( i. e., item 4 above) made for admin-
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istrative expenses and tax refunds and for contractual ren-
tal and benefit payments. These contractual payments are 
of two kinds: First, rental payments for reduction of acre-
age based on average yield of the land during a base period; 
and, second, benefit or ''parity'' payments for reduction 
of acreage based on the portion of the farmer's produc-
tion considered as moving into domestic consumption.36 

No expenditures of cotton processing taxes have been made 
for items 1 and 2, or directly for item 3. 

l\1:oreover, under section 12 (b), as amended August 24, 
1935, expenditures for administrative expenses, tax re-
funds, bounty payments, and contractual rental and bene-
fit payments are to be made from an appropriation from 
the general funds of the Treasury of an amount equal to 
the proceeds of the processing taxes. The processing taxes 
are no longer directly appropriated for these purposes. 
Further, the provisions making the processing· taxes avail-
able for expenditures for expansion of markets and re-
moval of surpluses is superseded by section 32 of the 
amendatory Act of August 24, 1935. That section appro-
priates 30 per cent of the gross receipts from customs 
duties to-

" ( 1) encourage the exportation of agricultural com-
modities and products thereof by the payn1ent of bene-
fits in connection with the exportation thereof or of 
indemnities for losses incurred in connection with 
such exportation or by payments to producers in con-
nection 'vith the production of that part of any agri-
cultural com1nodity required for domestic consump-
tion; (2) encourage the domestic consumption of such 
commodities or products by diverting them, by tlw 
payment of benefits or indemnities or by other means, 
from the normal channels of trade and ro1nmerce; ancl 
(3) :finance adjustments in the quantity planted or 
produced for market of agricultural commodities. 
• • *" 

16 '' Agrieultural Adjustment in 1934:' ', Govt. Printing Office (1935), pp. 
46-49. 
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(2) General welfare does not depend on whether the 
tax proceeds beco·me general funds of the Treasury.-A 
tax is one to provide for the general welfare of the United 
States if its proceeds are to be used for the general wel-
fare. ( Cf. p. 25, above) The proceeds of a tax levied by the 
Federal Government are almost 'vithout exception covered 
into the Treasury of the United States. Customarily, and 
in the absence of any restriction imposed by Congress, the 
proceeds of the tax, as a matter of bookkeeping, are credited 
to the general funds of the Treasury. The dollars received 
from a particular tax are not customarily earmarked for 
a particular expenditure and segregated. It is therefore 
ordinarily impossible to test the question as to 'vhether a 
tax is one to provide for the general 'velfare, by discover-
ing the particular expenditure met by the use of the pro-
ceeds of the particular tax. All that can be said is that 
the expenditure is made from the general funds in the 
Treasury and that those general funds are composed of 
receipts from the particular tax and all other taxes, re-
ceipts from bond issues and other rrreasnry obligations, 
and receipts from other sources not involving taxation. In 
consequence, if the proceeds from a tax credited to the 
general funds of the Treasury, such a tax provides for the 
g-enentl welfare for, obviously, the purpose to 'vhich its 
proceeds went is not discoverable and the presumption is 
that they 'vere among those appropriated and expended 
for an object. 'vithin the general welfare. This must be 
true even though among the numerous appropriations 
made by Congress there may be some which are not, 
strictly speaking, for the general ·welfare. 

In the case of the processing taxes their proceeds are 
likewise covered into the Treasury. But under the original 

the proceeds were segregated. They were appro-
priated for administrative expenses, tax refunds, and 
bounty and rontractual payments under the Act. They 
·were also appropriated to reimburse the Treasury for ad-
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vances for such purposes and, in actuality, they have been 
expended only for reimbursement of such advances. (See 
page 34, above) 

In order for a tax to be one to provide for the general 
welfare it is not necessary that its proceeds be credited 
to the general funds of the Treasury. Congress has fre-
quently earmarked particular tax proceeds for particular 
objects of expenditure. Thus, in the 1st Congress, sec-
tion 60 of the Act of J\Iarch 3, 1791, 1 Stat. 199, 213, laying 
import duties and internal revenue taxes upon distilled 
spirits, provided-

'' That the nett product of the duties hereinbefore 
specified, "' "*' '"' is hereby pledged and appropriated 
for the payn1ent of the interest of the several and re-
spective loans \Vhich had been made in foreign coun-
tries, prior to the fourth day of August last; and also 
upon all and every the loan and loans ·which have been 
and shall be made, and obtained pursuant to the act, 
intituled 'An act making provision for the debt of 
the United States;' * * and subject to this farther 
reservation, that is to say-Of the nett amount or 
product during the present year, of the duties laid by 
this act, * * * to be disposed of towards such purposes 
for \\rhich appropriations shall be made during the 
present session.'' 

The Act then continued-

'' And to that end that said monies may be inviolably 
applied in conformity to the appropriation hereby 
made, and may never be diverted to any other purpose 
until the final redemption, or reimbursement of the 
loans or sums for the payment of the interest \vhereof 
they are appropriated, an account shall he kept of the 
receipts and disposition thereof, separate and distinct 
from the product of any other duties, impost, excise, 
and taxes 'vhatsoever, except those heretofore laid 
::tnd appropriated to the same purposes.'' 
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There were similar Acts in the early Congresses, dedi-
cating the proceeds of a particular tax to a particular ob-
ject of expenditure.37 

As heretofore set forth (page 35), it should make no con-
stitutional difference if Congress levied the processing tax 
in a separate Act and provided that its proceeds should be 
credited to the general funds of the Treasury and then in 
the Agricultural Adjustment Act appropriated from gen-
eral funds of the Treasury amounts sufficient for the ex-
penditures under that Act. In other \Vords, a tax, even 
though the proceeds are earmarked as to their use, is as 
much for the general welfare as one not so earmarked. 
The total Government expense must he met from the total 
Government receipts, and earmn rking of particular tax 
proceeds for one purpose merely frees other tax proceeds 
for other purposes. 

However, even if earrnarking· of tbe proceeds of the 
processing taxes "rere a constitutional objection to the 
validity of the taxes, the objection no longer exists. As 
heretofore pointed out (page 29), the processing taxes are 
no longer appropriated for the purposes of the Act. Their 
proceeds are merely a part of the general funds of the 
Treasury and serve as a measure for the amount of appro-
priations rnade from the general funds in the Treasury for 
the purposes of the Act. 

(3) The decisions of this Co1trf.-If, however, by reason 
of the fact that the proceeds of the processing taxes were 

37 The Act of May 8, 1792, 1 Stat. 267, pledging and appropriating the pro-
ceeds of internal reYenue taxes on distilled spirits levied b:v the Aet to the same 
purposes as those set forth in the Act of Mareh 3, 1701; the Act of March 3, 
1797, 1 Stat. 503, appropriating the tariff duties lederl by the Act ''First, for 
the payment of the principal of the present foreign debt of the United States· 
Secondly, for the payment of the principal of the debt now due by the United 
States to the Bank of the United States''; the Act of May 13, 1800, 2 Stat. 84, 
appropriating the proceeds of the duties levied to the payment of interest and 
principal of the debts of the United States; and the Art of 26, 1804, 2 
Stat. 291, providing that the proceeds from the in<'reased tariffs levied by thf' 
Act should be covered into a separte fund to he used for the sole purpose of 
carrying on a war against the Barbary powers. 
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originally earmarked for particular objects of expenditure 
and still serve as the measure for the amount of an appro-
priation for such objects, that tax is to be subject to more 
rigid constitutional requirements than taxes the proceeds 
of which are credited to the general funds of the Trea-
sury and used for appropriations made by Congress 
without reference to source or amount of and if, 
despite the holding of this Court in the case of Frothing-
ham v. ll1ellon, (1923) 262 U. S. 447, respOIH1ents n1ay liti-
gate the question as to whether the tax is valid in view of 
the fact that its proceeds serve as a yardstick to measure 
appropriations-then it is submitted that the appropriations 
under the Agricultural Adjustn1ent Act are for the general 
·welfare and the processing tax is one to provide for the gen-
eral \velfare of the United States. This conclusion should 
readily follo·w from the decisions of this Court in the Sugar 
Bounty Case (pp. 37-40, above) and the Protective Tariff 
Oase ( pp. 53-56, above) and from the legislative precedent 
in the matter of the bounties for the cod fisheries ( pp. 57-
69, above). 

The Sugar Bounty Case, United States v. Realty Co,rn-
pany, (1896) 163 U. S. 427, demonstrates that Congress 
may impose taxes \vhose proceeds are to be expended for 
carrying out an objective other than one falling within the 
enumerated administrative and regulatory po\vers of Con-
gress. Payment of moral debts arising from sugar bounty 
legislation is clearly not one of the enumerated adminis-
trative or regulatory powers of If the clause 
"to pay the Debts" is not limited to debts incurred in car-
rying out the enumerated po,,·ers, then the clause found im-
mediately thereafter in the same paragraph of the Consti-
tution, to ''provide for the common Defence and general 
vVelfare '' should be similarly construed. 

Protective tariff legislation was sustained in the H atnp-
to,n case as an exercise of the taxing po·wer of Congress 
despite the additional non-revenue purpoFe of the taxes 
levied by the protective paragraphs of the Tariff Acts. 
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It should follow that the appropriation of proceeds of 
the processing· taxes for the similar purpose of pro-
tecting the domestic price level of the agricultural 
industry would be for an equally valid purpose. In each 
case, the tax has the primary purpose of producing funds 
-which are covered into the Treasury, and in each case there 
is the additional purpose (in the one instance through im-
position or threat of imposition of the tax, in the other 
throug·h €Xpenditure of its proceeds) to enrourag·e don1es-
tic producers and provide a higher price level for their 
products domestically consumed. That additional pur-
pose should not prevent a tax ·which produces substantial 
revenue that is covered into the Treasury fron1 being a 
tax to provide for the general ·welfare when the two pur-
poses are so nearly identical and vary only through the 
means by which they are accomplished. 

Finally, the legislative precedent of the bounty for the 
cod fisheries (originating with the 1st Con-

gress, debated at length in the 2nd Congress and again 
enacted by that Congress, and thereafter continued in ef-
fect, '''ith but a brief interval, for three-quarters of a cen-
tury) seems clearly to indicate that an outright bounty, and 
a fortiori contractual payments, for encouragement. of an 
industry such as agriculture, cons6tutes an appropriation 
for the gcnerPl ·welfare and, therefore, taxes to provide for 
such payments are taxes to provide for the general wel-
fare. 

Thus, in the foregoing precedents there are found three 
basic principles, namely, that Congress may tax to provide 
for the general welfare, that the general welfare is not 
limited to the subject matters of the enumerated adminis-
trative and regulatory po\vers of Congress, and that ap-
propriations to aid domestic industry are appropriations 
to provide for the general welfare. 

Obviously, other decisions of this Court upon the 
validity of taxes, having regard to their objects of expen-
diture, involve no holding contrary to the position taken 
by amicus curiae. There was involved in Citizens'' Savings 
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1& Loan Association, etc. v. Topeka, (1875) 20 Wall. 655, a 
donation of bonds to a manufacturing company as an in-
ducement to the company to establish its iron works in the 
city issuing the. bonds; in City of Parlcerslntrg v. Brown, 
(1883) 106 U. S. 487, the lending of bonds to a Inanufac-
turing concern for the purpose of aiding in the erection of 
a foundry and machine works in the city issuing the 
bonds; and in Cole v. City of La Grange, ( 1885) 113 U. S. 1, 
the donation of bonds to a manufacturing company to aid 
it in the establishment of a rolling 1nill in the city issuing the 
bonds. These cases, ·while holding that the particular State 
legislative Acts involved taxation for a private and not a 
public purpose, are clearly, by reason of the fact that only 
a particular concern was directly benefited, not precedents 
·with respect to the question as to \Vhether Federal appro-
priations expended to benefit the agriculture of the coun-
try and, by so doing, all industry and labor, are for the 
general welfare. In such cases as Marshall Field & Co. v. 
Clark, (1892) 143 U. S. 649; United States v. Realty Co., 
(1896) 163 U. S. 427; Sm,ith v. Kansas City Title & Tntsf 
Co., (1921) 255 U. S. 180; and Massachu,setts v. 1Wellon, 
( 1923) 262 U. S. 44 7, this Court did not find it necessary 
to determine \Vhether the particular Federal statutes there 
considered involved the use of the Federal power of taxa-
tion to provide for the general \velfare. 

Finally, there are a number of decisions of this Court 
involving Federal and State pecuniary exactions not 
strictly taxes but in the nature of taxes in that payn1ent 
\Vas compulsory and the proceeds \vere administered and 
expended by public authorities. In each instance, the pro-
ceeds \Vere dedicated to a particular object of expenditure 
and the impositions and expenditures authorized by the 
legislation presented in part questions analogous to the 
question as to \vhat constitutes general \velfare. 

In the Head l\Ioney Case (Edye v. Robertson, ( 1884) 112 
U. S. 580) the Federal statute imposed a duty upon every 
foreign passenger coming into a port within the United 
States, the moneys collected constituting a fund to be ex-

LoneDissent.org



77 

pended under the direction of the Secretary of the Trea-
sury, among other purposes, for the care of in1migrants 
and the relief of such as ·were in distress. Dayton-Goose 
Creek Rwy. Co. v. United Sta,tes, (1924) 263 U. S. 456, con-
cerned the validity of the ''recapture clause'' of the Inter-
state Commerce Act, as amended. Under that Act, car-
riers were required to pay over their net income in excess 
of a fair return, as fixed by the Interstate Commerce Com-
mission, one-half to a reserve fund to be maintained by 
the carrier as trustee and expended only for specified pur-
poses and the other half to a revolving fund to be ad-
ministered by the Commission in making loans to weaker 
carriers to meet expenditures on capital account, to refund 
maturing securities originally issued on capital account, 
and for buying equipment or facilities and leasing or sell-
ing them to carriers. The exactions in both these cases 
were held valid, not as taxes but as Congressional regula-
tions of interstate and foreign co1n1nerce. 

ss There are also a number of State statutes held Yalid by this Court and 
presenting somewhat analogous situations. It was held in Jonps v. City of Port-
land, (1917) 245 U. S. 217, that the establishment and maintenance by a mu-
nicipality of a public yard for the sale of wood, coal, and fuel, without finaneia I 
profit, to the inhabitants of the municipality was a proper exercise of the power 
of taxation; and in Green v. Frazwr, 253 U. S. 233, that a State could 
exercise its power of taxation for the creation of, and furnishing capital for, 
a State bank in order to loan the funds of the bank, including public funds 
on deposit, to indidduals and organizations; for the ercati(!ll of, and funnsh-
ing capital for, a State agency to engage in the manufacture and marketing 
of farm products and to establish and maintain a warehouse, elevator, and 
flour mill system; and for the creation of, and furnishing capital for, a State 
agency to engage in the business of providing homes fur residents of the State. 

As to State compulsory pecuniary exactions for bank depositors' guarantee 
funds (Noble State Bank v. Haskell, (1911) 219 U. S. 104 and 575; Shallen-
berger v. First State Bank of Holstetn, (1911) 219 U. S. 114; and Abte State 
Bank v. Bryan, (1931) 282 U. S. 765) and for a State workmen's compensation 
fund (Mountmn Tirnber Co. v. Washmgton, (1917) 243 U. S. 219), this Court 
found such exactions valid despite the limitations of the due process clause of 
the Fourteenth Amendment. In the latter case, Mr. Justice Pitney stated that, 
whether the compulsory contribution by employers to the State fund was re-
garded as a tax or as an imposition, the Court was clearly of the opinion that 
the State might enact the legislation in tlJe exercise of its power to pass such 
legislation as reasonably deemed necessary to promote the health, safety, and 
general welfare of its people. 
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All the foregoing cases concerning compulsory pe-
cuniary exactions not strictly taxes involved, either ad-
mittedly or by implication, in consequence of the limita-
tions of the due process clause, the question \vhether the 
purpose to ·which the proceeds of the compulsory pecuniary 
exaction were dedicated \vas sufficiently public in char-
acter to constitute a valid exercise of Federal power. 

( 4) The question of whether surpltts control of agric,ultural 
commodities is for the general welfare is not one for which 
the courts will substitute their judg1'nent for that of Con-
gress.-It is the position of an1icus curiae that whether an 
appropriation (or a tax to raise the 1noneys for the ex-
penditures authorized by the appropriation) is for the gen-
eral welfare is pri1narily a question for Congress alone 
to decide and one as to \vhich the courts will not substitute 
their judgment for the judgn1ent of Congress. 
in his Report on 1Ianufactures (3 Annals of Congress 
1012)' had previously said that it was "left to the uiscre-
tion of the National Legislature to pronounce Ul10n the 
objects which concern the general welfare, nnd for ·which, 
under that description, an appropriation of 1noney is req-
quisite and proper". l\fadison hin1self, --when Pr0sident, 
in his veto message of l\larch 3, ] 817, on thl' National Bank 
''Bonus Bill'' took a like view (''·veto 1\[essages of the 

In the Noble State Bank case, Mr. Justice Holmes drew the distinction he-
tween legislation providing public expenditures pursuant to guarantees of bank 
deposits and legislation such as that involved in Cztlzens' Sat·z n g. Loan 
Associatwn, etc. v. Topeka, (1875) 20 Wall. 655, diseussPd aboY€' (page 37) 
He said-

11 It will serve as a datum on this side, that, in our opinion, the statute be-
fore us is well within the state's constitutional power, v.hile the use of the 
public credit on a large scale to help ind1nduals in business has been held 
to be beyond the line. Citizens' L. Asso. v. Topeka, 20 Wan. 655; Lowell 
v. Boston, 111 Mass. 454.'' [P. 112-Italicized as in original] 

It will be recalled that in the Loan Assocwtwn case the public. credit of the 
whole community was extended for the benefit of a single manufacturing con-
cern to induce it to establish its plant in the community. 
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Presidents of the United States", (1886) S. Mis. Doc. 53, 
49th Cong., 2nd Sess., p. 17), saying-

" questions relating to the general welfare, being ques-
tions of policy and expediency, are unsusceptible of 
judicial cognizance and decision.'' 

Likewise, President Monroe in a message accompanying 
his veto message of l\1ay 4, 1822, on the Cumberland Road 
Bill (Richardson's '' Messag·es and Papers of the Presi-
dents", p. 166) stated that-

'' Had the Supreme Court been authorized, or should 
any other tribunal distinct from the Government be 
authorized, to impose its veto, and to say * that 
the appropriation to this or that purpose was uncon-
stitutional, the movement might have been suspended 
and the whole system disorganized. It ·was impossible 
to have created a po-wer ·within the Government or any 
other power distinct fro1n Congress nnd the Execu-
tive which should control the movement- of the Govern-
ment in this respect nnd not destroy it. * * * '' 

Certainly, the foregoing should be the rule if Congress 
has any faets bt•fore it that justify the conclusion that a 
particular tax or appropriation is for the general \Velfare. 
The rourts should not substitute their judgment for that 
of Congress on such a question. As said by this Court in 
United StafP.'-.' v. Realty Co., ( 1896) 16:3 lT. S. 427-

"In regard to the question whether the facts exist-
ing in any given case bring it within the description 
of that elass of claims \vhich Congress can and ought 
to recognize as founded upon equitable and moral eon-
siderations and grounded upon prineiples of right and 
justice, ''Te think that generally such question must in 
its nature be one for Congress to decide for itself. Its 
decision recognizing such a claim and appropriating 
money for its payment can rarely, if ever, be the sub-
ject of review hy the judicial branch of the govern-
ment. * * *" [P. 4441 
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If the Congressional detennination of whether or not a tax 
is one to provide for the debts of the United States can 
rarely, if ever, be a subject of review by the judicial branch 
of the Government, it is subn1itted that the Congressional 
determination of whether or not a tax is one to provide for 
the general ·welfare of the United States can rarely, if ever, 
be a subject of revie·w by the judicial branch of the Govern-
ment. 

If this Court is to review to any extent the question of 
\Vhether the taxes and appropriations under the Agricul-
tural Adjustment Act provide for the general welfare, its 
revie\v should be limited to the question as to whether there 
is any reasonable basis for the Congressional conclusion 
that the taxes and appropriations do so provide. Con-
gress by its enactment of the legislation has said that in 
its judgment they do. 1\:Ioreover, during their considera-
tion of surplus control legislation, the agricultural connnit-
tees of the two Houses gave attention to the question in 
their reports upon such legislation. In the report of the 
House Committee on Agriculture on the earliest of the sur-
plus control measures (II. R. 9033, 68th Cong., 1st Sess.), 
the committee discussed the question as to \Vhether the ap-
propriations involved \vere for the general welfare. It out-
lined in detail in the earlier portion of its report (H. Rept. 
631, 68th Cong., 1st Sess., pp. 9-10) the in1portance of agri-
culture to the general \velfare. Later, it discussed in the 
report the validity of the legislation under Article I, Sec-
tion 8, Clause 1, of the Constitution. The committee said-

" It \Vill probably be generally admitted that an ap-
propriation to aid agTiculture is 'for the general wel-
fare,' even ·without regard to the present en1ergency. 
In his final message to President vVashing-
ton, in recommending the establishment of a national 
university, stated: 

'' 'It \vill not be doubted that ·with reference either 
to individual or national welfare agriculture is of 
primary importance. In proportion as nations ad-
vance in population and other circumstances of nul-

LoneDissent.org



81 

turity this truth becomes more apparent and ren-
ders the cultivation of the soil more and more an 
object of public patronage. Institutions for pro-
moting it grow up, supported by the public press; 
and to ·what object can it be dedicated with greater 
propriety 1 (I Richardson, lVIessages and Papers of 
the Presidents, 201.) ' 
''President Coolidge, in his address before the N a-

tiona! Republican Club in N e'v York City, February 
12, 1924, stated that agriculture-

'' 'is an interest on which it is estirnated that rnore 
than 40,000,000 of our people are directly or indi-
rectly dependent. It represents an investment sev-
eral times as large as that of all the railroads of the 
country. It has an aggregate production of over 
$8,000,000,000 each year. * * * 

'' 'You can not long prosper with that great popu-
lation and great a rea in distress. * * "' This pro b-
lem is not merely the problem of the agricultural 
sections of our country. It is the problem likewise 
of jndustry, of transportation, of commerce, and of 
banking.' 
"The facts set forth in the earlier part of the report 

upon the bill establish beyond question the existence 
and the seriousness of the present emergency. The 
facts for the most part are beyond dispute. In vie'v 
of this emergency, it would seem that there can be no 
flonht that the appropriation authorized is one 'to 
provide for the general welfare'." fP. 581 

The committee was of the vie'v that if Congress deter-
mined thnt an appropriation is for the general welfare its 
decision "Tould be entitled to, and 'vould be accorded, great 
,,·eight by the courts. After referring to the Realty Com-
fW1!.1J case nnd quo6ng the extract from that case set forth 
above (page 79), the committee said-

•' In S1nith v. l(ansas City Title Co. ( 1921, 235 U. S. 
180, 210), the Federal Loan Act "·as held con-
stitutional, notwithstanding· the eontention that the 
appropriation of money for the ('apital stock of the 
"B""leclerallnnd banks and for the use of the Federal Farm 
Loan Board was beyond the power of Congress. (See 

LoneDissent.org



82 

the brief of Hon. Charles Evans Hughes in support of 
the validity of the appropriation, quoted in part by 
Cor\vin, The Spending Po-wer of Congress, 36 Harvanl 
Law Review, 548, 578, 581-notes 83, 84.) 

''Although it \Vould not seem necessary in order 
to support the appropriation in question, tl{ere is good 
authority for the position that the question is a politi-
cal one and will not be revie-wed by the courts. (See 
Burdiek, 11-,ederal Aid Legislation, 8 Cornell Law Quar-
terly 324; Corwin, The Spending Power of Congress, 
3'6 Harvard Law Review 548; Note, 9 Cornell Law 
Quarterly 50)." [P. 59] 

The committee concluded its discussion of general welfare 
by referring to the principle set forth in the case of Froth-
ingha1n v. JJ!I elton and also referring to a ntunber of legisla-
tive precedents in which Congress had made appropriations 
for the purchase of stock in governmental corporations to 
engage in business, appropriations for agriculture, appro-
priations to stimulate comn1erce, and appropriations ''for 
other than Federal governmental purposes, in the strict 
sense". (Pp. 59-60) 

In subsequent reports upon surplus control legislation, 
committees of Congress again pointed out the national 
character of the agricultural problem. Thus, the Senate 
Committee on Agriculture and Forestry said-

'' These are cold statistical measurements of the ag-
ricultural situation. A_ far more impressive IJicture 
has been placed before your corntnittee repeatedly by 
men familiar with agriculture in every section of the 
United States. The facts they haYe presented leave 
no doubt of the existence of a grave agricultural prob-
lem that concerns not farmers alone, but all who are 
interested in the preservation of a sound national life 
in this country. 

''Agricultural production is so closely inter\voveu 
\vith the general business structure of the Nation, and 
plays so large a part in our national economic life, that 
there is no individual, no matter "That his occupation 
or place, who ·would not ultimately be affected by con-
tinued agricultural depression. 
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''As the chief source of our food supply, agriculture 
is a principal factor in maintaining our national se-
curity, as well as a n1ajor eeonon1ic necessity. But the 
farm also looms large as a primary source of supply 
for industrial raw material, as a purchaser of goods 
and services furnished by the rest of the population, 
as a reservoir of future citizenship, and as bearing a 
large portion of the cost of Government activities . 

.. '11he National Industrial Conference Board of New 
York, an authoritative research organization, recently 
comp1eted an exhaustive study of the agricultural sit-
uation. The following facts, as presented by Virgil 
Jordan, chief economist of the board, strikingly sum 
UlJ some measurements of the important place of agri-
culture in the national economy: 

''It normally exerts a purchasing power for nearly 
$10,000,000,000 worth of goods and services of other 
groups annually. 

"It purchases annually about a tenth of the value 
of the products of our manufacturing industries. 

"It supplies materials upon \vhich depend industries 
giving employment to nearly half of our industrial 
workers. 

'' lt pays indirectly about two and half billions in 
wages of urban \vorkers. 

"Its products constitute nearly half of the value of 
our exports. 

"It pays in taxes one-fifth of the total cost of gov-
enunent. 

"It is a billion-dollar real-estate business, as mea-
sured by the rent paid by the farm tenants. 

"The eapita] invested in it in 1919 more than 
0qualled that inv0st0d in our n1anufarturing industries, 
1nines, and rail roads combined. 

"It represents about a fifth of our national \Vealth, 
an(1 normally contributes about a sixth of the national 
nwome. 

'' Rince it supplies not the food for our industrial 
workers but about a third of the materials of our in-
dustries anrl a n1arket for a large part of their prod-
ucts, it forms the basis of our industrial prosperity, 
and rhanges in the volume of trade tend to follo'v 
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changes in the purchasing power of farmers.' '30 [S. 
R.ept. 1304, 69th Cong., 2nd Sess., pp. 13-14] 

legislative history of the Agricultural Adjustment 
Act during the 73rd Congress, 1st Session, must be read in 
close connection \vith that of the so-called ''National Emer-
gency Bill'' passed by the 1-Iouse and reported in the Sen-
ate but a few weeks before during the 72nd Congress, 2nd 
Session. That bill provided for a processing tax and ob-
viously served, even in details of language, as a model for 
the processing tax provisions of the Agricultural Adjust-
ment Act. The National Emergency Bill en1bodied the 
fundamental principles of the AgTicultural Adjustment 
Act. Its only pertinent major difference in substance was 
that its appropriations were available only for bounties 
upon that portion of the production of agricultural com-
modities needed for domestic eonsumption, i. e., the do-
mestic allotment, while the present Act authorizes appro-
priations not only for that purpose but also for ren1oval of 
surpluses to foreign or other n1arkets and for rental or 
benefit payments, through contracts or other voluntary 
1neans, for reduction of acreage or of production. 

Considering the committee reports upon both the Ag-
ric.ultural Adjustment Act and the National En1ergency 
Bill during the preceding session, there is no difficulty in as-
certaining in ·which respects the agricultural com1nittees 
of Congress regarded the proposed legislation as legisla-
tion providing taxes and as appropriations for tho general 

39 For similar statement by the House Committee on Agriculture, see H. 
Rept. 1790, 69th Cong., 2nd Sess., pp. 15-16. Also, in the first session of the 
69th Congress the House committee in discu">smg the Govmnment 's relation to 
the agricultural problem urged at length the necessity for governmental assis-
tance, referred to such legislative precedents as the numerous appropriations 
for agricultural colleges, the ''billions'' spent for the development of arid 
lands and the building of transcontinental Tailroads, the ''pioneering for gen-
eral welfare'' involved in the merchant marine subsidies, Muscle Shoals legis-
lation, the capital proYided for the Federal land bank system, and the expendi-
tures growing out of Federal control of railroads. (H. Rept. 1003, 69th Cong., 
1st Sess., pp. 12-15) 
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vrelfare. Thus, the House com1nittees found that, by rea-
son of the discriminations against agriculture, with par-
ticular reference to those flowing from the tariff situation, 
the farmer's purchasing power for rlothing, lumber, hard-
ware, machinery, and the like was less than half normal; 
that lack of agricultural purchasing power was responsible 
directly and indirectly for more than six million of the un-
employed; and that the elimination of the price disparity he-
tween agriculture and industry would bring about a better 
balance of national purchasing power, reduce the number 
of unemployed, aid in reestablishing the purchasing po\ver 
of labor and other consumers as well as agriculture, and 
be an effective measure toward meeting the present na-
tional emergency. (H. Rept. 1816, 72nd Cong., 2nd Sess.) 
The committee, on page 1 of its report, stated that the 
hearings held by it in the 72nd Congress, 2nd Session40

-

"emphasize the relation of the preHellt situation of ag-
riculture to the general economic depression and de-
velop, in n1uch fuller detail than can be set forth in 
this report, the fact that this le,<J;islation is not a mea-
sure solelv for the relief of agTiculture hut is a bill 
intended t"o assist in meeting tl1e present national eco-
nonlic emerg-ency in industry, transpor-
tation, and finance as well.'' 

The House committee also reached the conclusion that 
the charges upon processing wouJd undoubtedly cost the 
consu1ner money-

" but this money will promptly be sprut uy the farmer 
in \Vays which 'viii decrease unemployment and add to 
the profits of business. * . ., * The ronsun1er as "·ell as 
the farmer and the business man has everything to 
gain from a fair and balanced relationship between our 
productive forres." [P. 7] 

The Senate committee, in its report during· the 72nd Con-
gress, 2nd Session, found that the loss of purchasing power 

•o Hearing111 before the Committee on Agrieulture, House of Representatives, 
entitled ''Agricultural Adjustment Program'', DecembC'r 14-20, 1932. 
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on the part of the farmers had had a most serious effect 
upon industry in general through the inability of farmers 
to buy industrial products and, moreover, had deprived the 
farmer of his ability to Ineet his indebtedness. ( S. Rept. 
1251, 72nd Cong., 2nd Sess., p. 2) The committee also re-
ferred to the ulhnate benefitR to the consumer and the busi-
ness man that \Vould follow from the enactment of the pro-
posed legislation. (P. 4) 

In the 73rd CongTess, 1st Session, the House Committee 
ag-ain referred to the fact that the additional return to be 
received by farn1ers by reason of the operation of the bill 
\vould be proinpt1y spent by the fanner in ·ways that 
\Vould decrrase unemployment and add to the profits of 
business and that the increasrd return ·would alRo increase 
the assets behind our rural banking structure nnd do more 
to relieve the banking situation in rural communities than 
any other type of legislation. The committee referred 
to the gains that the consumer and the business rnan might 
expect to obtain from a well-balanced relationship between 
production and consumption that would restore to agricul-
tural commodities their pre-war purchasing power and, in 
conclusion, stated that the 1neasure V{as ''essential to the 
relief of the national emergency". (H. Rept. 6, 73rd Cong., 
1st Sess.) 

It is subn1itted that the only conclusion to be reached is 
that Congress \Vas of the vie\v that the legislation was not 
only in the interests of agriculture but of business and of 
the consumer-that is, the legislation would provide for 
the general welfare. The committees referred to the vari-
ous hearings held \vitl1in the few n1onths imn1ediately pre-
ceding the reporting of the proposed n1easures, \vhich served 
as the basis for the committee conclusions. It is in1praf'-
ticable to set forth in this brief any adequate summar:v of 
the testimony at these hearings, but an examination of the 
transcripts thereof-an upon specific legislative proposals 
of a character substantially the same as the measure finally 
enacted into la\v-will show that the conclusions reached 
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