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it please the Court: 
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to file the accompanying brief in this case as wm icus curia e. 

vERN ON A_. v ROOl\lAN' 
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Supreme Court of the United States 
OCTOBER TER1f, 1935 

No. 401 

UNITED ST1:\_TES OF AJ\fERIC_r\, 

vs. 

\VILLI1:\M M. BUTLER, et al., Receivers of 
HOOSAC 11ILLS CORPORATION, 

Respondents. 

ON \VRIT OF CERTIOR.ARI TO THE UNITED 
STA.TES CIRClTIT COURT OF APPE.ALS 

FOR THE FIRST DISTRICT 

BRIEF OF VERNON A. VROOMAN AS AMICUS CURIAE 

PRELIJ\fiN ARY STA.TEJ\IENT 

In this brief it is contended that sections 9 and 16 of the 
Agricultural Adjustn1ent Act, c. 25, 46 Stat. 31, providing 
for processing and floor-stocks taxes, are constitutional. 

The undersig-ned offers this brief as counsel for the 
League for Econo1nic Equality, an org·anization supported 
hr fanners an(l friends of farmers in four of the Corn-Belt 
Statcs-Io,va, J\finnesota, N cbraska and South Dakota. The 
matters involved in the case at bar are of vital concern 
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to the farmers of those states. No less in the Corn Belt 
than in the Cotton Belt arc farmers interested in the estab-
lishment and n1aintenance of a balance behveen the supply 
of, and the effective clen1and for, the proclucts of ag-ricul-
ture, and in securing and preserving economic equality be-
t ·ween agriculture and other industries, with parity between 
the prices of ag-ricultural and the of nonagricultural 
prollucts. \Vhereforc it is the <lesire of the League that a 
brief by its counsel be filed in this case, to assist the Court 
in reaching a decision herein. 

This brief is dra\vn upon the theory that any legal rule 
or principle bearing- upon the question of the constitution-
ality of the tax measures involved in this case, ·whether or 
not such rule or principle ·was stated to or considered by 
the lower courts w·hen this case \Vas before them, may be 
stated to this Court. The question of the constitutionality 
of a la\v is a n1atter of such public concern that the Court, 
it would seem, should always be a third to any liti-
gation involving such a even when a State or the 
United States is formally a party to the litigation, and in 
corning to a decision of the question the Court should not 
be isolated from any rule or principle because such rule or 
principle was not mentioned in the case ,,·hen the case \vas 
in the lower courts. It \voulcl seen1 that the limits of con-
sideration of so irnportant a queston should not be fixed, in 
this Court, by the nurnber and scope of the legal rules and 
principles a<ldressecl to the question before it reache<l this 
tribunal. 

This brief is drawn by one \vho believes that, as far as 
constitutional law is conrerne<l, only moderate re liancc 
shouhl be placed on juclicial precedt)nt ancl that the Consti-
tution itself should, at any given time, be rnatchccl against 
the problen1s of that tirne, with a viev.r to ascertaining 

I 
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whether n is not susceptible of a reasonable interpretation 
rendering it equal to those problems. "One other duty," 
says Warren (The Supren1e Court in United States I-Iistory, 
Vol. 2 of the 1926 eel., p. 7 48), '' to·warcls the Court and 
towards the public is owed by counsel ·which should be un-
flinchingly performed, namely to insist that the doctrine of 
stare decisis can never be properly applied to decisions upon 
constitutional questions. Ho·wever the Court may interpret 
1 he provisions of the Constitution, it is still the Constitution 
which is the law anll not the decision of the Court. * * * '' 

No less in the realn1 of constitutional la\v than in that of 
politics or that of economics rnust realisrn prevail, and the 
Constitution must be put to the test of pragmatisrn in every 
day and age of the life of our country. \Ve n1ust realize 
that the \vords of our Constitution "have called into life 
a being the developrnent of \vhich could not have been fore-
seen completely by the n1ost gifted of its begetters. It \vas 
enough for then1 to realize or to hope that they had created 
an organis111; it has taken a century and has cost their suc-
cessors much sweat an(l hlood to prove that they created 
a nation. The case before us must be considered in the 
light of our whole experience and not merely in that of what 
·was said a hundred years ago.'' 

rf: ,. . II ll l ')r::') U c1 41 11 tsso 11 n v. o anr , ....,J... • ), u•>. 
A_nd see Home BuildiJZ,Q cG Loan _Assn. v. Blaisdell, 290 

U \..:._1 '_)()8 449 3 . - ' ... - . 
I-fe who seeks interp.reta tion of the Cons tit uti on predicates 

his case upon it. lie \vho predicates his case up.on the Con-
stitution seeks to upholrl the Constitution. To advocate one 
interpretation of the Constitution and challenge another 
interpretation thereof is not to challenge the Constitution 
itself. 
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SUMMARY OF ARGUMENT 

The argument involves two n1ain general propositions 
concerning the processing and floor-stocks taxes provided 
for by sections 9 and 16 of the .1\gricultural Adjustment 
Act, c. 23, 48 Stat. 31. 

I. Sections 9 and 16 of the .Agricultural _Acljustrnent A._ct, 
judged by the purposes of the .Act as a ·whole, manifest an 
exercise of powers which the Constitution confers upon 
Congress in the interests of the general 'velfare. 

II. Sections 9 and 16 of the _A_gricultural ..t\cljnstn1ent _A .. ct 
contravene none of the lin1itations which the Constitution 
places upon congressional action. 

lTncler the first n1ain general proposition it is contended: 
A. The supren1e object of the Constitution as a whole is the 
general ,,-elfare of the people of the lh1itecl States. B. The 
processing anll floor-stocks taxes 1nanifest an exercise of the 
power conferred upon Congress by Clause 1 (the tax clause) 
of Section 8 of Axtide I of the Constitution. C. The pur-
poses of the Act as a whole, if not otherwise 'varranted, are 
justified by the existence of econo1nic conditions constitut-
ing an occasion for the exercise of tho national police power. 
D. In connection ,,-ith the force nntl E}ffcct of the general-
"·elfare purpose stated in the Preamble to the Constitution, 
and 1 he gc·Hera 1- \Yelfare p.roYision of Cla 1 of Hcction 
8 of r\.rtjcle I of the Coustit uiion, the last clause of the snicl 
section 8, rclatiYc to nwking all laws that be necessary 
and proper, etc., shonl<1 be consit1ercd. 

the second ge11eral proposition it is con-
tcnclc(l: 1\... N cit her the proeeNsing ta xe-.; nor the floor-stocks 
t:1xes are within the prohibition of Ncction 9 of _Ar1ielc I 
of the Constitution, that no capitation, or other (1ircct, tax 
shall be laid, unless in }Jrnportion to the census or ennmcra-
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tion which in the Constitution is directed to be taken. B. 
Sections 9 and 16 of the Agricultural Adjustment Act are 
not invalid on the ground that the excises they impose are 
not uniform throughout the United States. C. These ex-
cises do not contravene the Fifth An1enchnont. D. They 
do not contravene the Tenth Amendment. E. Sections 9 
and 16 of the Agricultural Adjushnent 1\ct are not invalid 
on the ground that they attempt to delegate legislative 
power to the executive branch of the govenunent. 

vV e now go into a 1nore detail eLl summary of each of the 
n1ain general propositions. 

I. Sections 9 an(l 16 of the Agricultural A_tljustment Act, 
judgecl by the purposes of the 1\ct as a whole, manifest an 
exercise of powers ·which the Cons tit uti on confers upon Con-
gress in the interests of the general welfare. 

A. Tho sup.re1ne object of the Constitution as a whole is 
the general \velfaro of the people of the United States. 

To pro1note the general \Velfare, in so1ne \\Tay, shoul(l be 
the object of every political act, and the promotion of the 
general \\Telfare is the n1ost general purpose stated in the 

to the Constitution. That purpose includes all the 
other purposes state(l in the Pre::unble, and indicates 1l1at 
in other \\Tays than those siate(l therein the general ·welfare 
lllay be pro1noted. General welfare is the prin1ary object 
of all positive law. 

Legislative acts (1if'fer in degree only, in point of serving 
the grneral \Velfare. See Pennsylrania Coal Co. v. Jlallon, 
n('() lJ S qnq 41') ...:. ) • k:. 0;:10, .). 

The con1mon good j s the goocl of all. 
'' G cncral welfare,'' ''public welfare,'' ''common \Yel-

fare" mean the snn1e. TVilliams (l\'fich.), 1 
Doug. 54G, 570; J{irkcndall r. Omaha, 39 Neb. 1, 57 N. \Y. 
732, 734; Spokane Traction Co. v. GJanafll, 42 \Yash. 506, 

LoneDissent.org



-6-

85 Pac. 261, 264; v. State, 2 Humph. (21 Tenn.) 154, 
158. 

It etnbraces every 1natter \vhich, with respect to any in-
terest, whatever it may be (e. g., any social, po1itical or 
economic interest), involves the 'velfare of all \Vho consti-
tute a given community (e. g., a city, a State, the United 
States), the term being of the broadest import 'vith regard 
to the nu1nber and <-liversity of the matters and the nlunber 
of individuals and classes it concerns and connoting the 
antithesis of special or private interest. Sta,ndard Oil 
Co. 1). City of Bozding Green, 244 l{y. 362, 50 S. \V. (2d) 
960, 961; State v. llutchinson Ice Crea1n Co., 168 Iowa 1, 
10, 147 N. \Y. 195, 19H, L. R. _A. 1917 B, 1918; lJ!iller v. Board 
of Public lflorks, 193 Cal. 477,234 Pac. :381, 38lL L. R. 1479; 
Pett,is v. _.._4_lzJha Alpha Chapter, 115 Neb. 525, 213 N. \V. 
833, 838; Strele-Smith Dry Goods Co. u. Birmiugharn Ry. 
LirJltt J3 PmDcr Co., 14 Ala. _App. 271, 73 So. 215, 216; Platt 

Crai,r;, 66 Ohio 73, G3 N. E. 594, 593; Chamberlaiu v. City 
of Burl£u,r;tou, 19 Iowa 393, 403; Can·ker 1:. 1lfryer, 147 \Vis. 
320, 133 N. \V. 157, 37 L. R. A. N. S. GlO. 

The direct benefit of some 1nay be the in<lirect benefit of 
others and thus in ultimate the benefit of all; legislation 
which confers direct benefit on so1ne with a view to achiev-
ing the benefit of all has the genera] "'elfare for its object. 
rilla,r;e of Carthagr 1'. Frrderick, 122 N. Y. 268, 2.3 N. E. 
480, 481. _And sec Chica,r;o, 1-Jurlin.rJfon cC: Quinty Ry. Co. 
v. Pro pl e, 200 U. R. 5G1, 593. 

The more con1plex the ccono1nic life of the Nation, the 
greater tbe nnn1ber of matters which become of national 
im11ort and concern, in point of general "Tclfare, and \Yhich 
pass beyon(l the possibility of effective State action. The 
Cons tit uti on could hardly haYc been intended to preclude 
national action in such n1a tters. 
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B. The processing and floor-stocks taxes manifest an exer-
cise of the power conferred upon Congress by Clause 1 (the 
tax cia use) of Section 8 of _A._rticle I of the Constitution. 

(1) The Prea1nble states the general purpose of the Con-
stitution, "to promote the general 'velfare." Clause 1 of 
Section 8 of 1-'lrticle I of the Constitution en1powers Con-
gress to lay and collect taxes ''to provide for "' '·" -" the 
general "'elf are.'' 

Every part of the Constitution should be interpreted in 
the light of the general--welfare purpose expresse(l in the 
Pret"unble. See llolmcs v. Jcnnisou, 14 Pet. 540, bot. 570; 
_,(\lso Conzmouz.cealth v. City of ]\.Tewport (Va.), 164 
A. E. 689, 696. 

Congress may impose taxes to provide for whatevrr is 
within the • seope of the national general Story, 
Cmn1nentarics on the Constitution, 5th eel., Recs. 911-913. 

sec Bnrdiek, The Law of the An1eriean Constitution, 
sec. 77. 

In (Tu it rd States 1:. Gettyslnt r{! Elect ric Ry., 160 U. S. 
(j()R, Uw Court caine elose to, if it <li(lnot actually 
arriYe at, the point of regarding prmnotion of the general 
\\'clfnre witl1in a general power of Congress. See 2 \Var-
n•n, The Nup.ren1e Court in lTni1e(1 States I-Iistorr (1926 
e( 1.), p. 70G. 

(2) There is but little restriction upon the power of Con-
g 1 o regula tc, by llll'Hlls of taxation, the pro a nction, 
n1annfa ctn re, sale au<l t ra nsportaiion of articles -within the 
Ntates. Hec 2 \Varren, The Rnpre1ne Court in Rtntcs 
Ifistory ca.), p. A\1:-<o Burdick, Tlw La\Y of the 
__. \meriean Consti t u 1 i oll, 78. Til ns 1na.'· oft en 
achieve through taxation wlwt it may not aehieYe otherwise. 
Cross-refL}rence: 1\rgunwnt, II C (2). The power of tax-
ation nwy validly bccmne the power of destruction, and the 
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motive for destruction be beyond judicial inquiry. Cross-
reference: Argument, II C (1). Thus Congress, by im-
posing a tax as distinguished from a penalty, may even go so 
far as to destroy one thing in order to sa.ve another. 

( 3) Processing· and floor-stocks taxes bear analogies to 
protective tariffs. Protective duties are not imposed just 
to pay the debts of the United States or provide for the 
common defense, but are imposed to provide for the general 
\Velfare. See F·ield v. Clark, 143 U. S. 649, 696. Also Child 
Labor Tax Case, 259 U. S. 20, bot. 24. 

The Constitution'' has kno,vn protective tariffs for a hun-
dred years." Alaska Fisheries Co. v. Smith, 255 U. S. 44, 
48. In fact, they date from the second act of the First Con-
gress, and therefore from a tin1e 'vhen fra1ners pf the Con-
stitution were actively p,articipating in public affairs. J. lV. 
llarnpton, Jr., d3 Co. v. United States, 276 U. S. 394, 411-12. 
And see suggestion of counsel in Ifill v. TV all ace, 259, U. S. 
44, 63. If the framers of the Constitution thought that iin-
posts were for the general welfare, and constitutional, 'vhE>n 
laid to encourage and protect Inanufactnring, 'vouhl they 
not have deen1ed excises to be for such "Telfare, and eftually 
constitutional, if it ha(l been felt necessary, antl had been 
proposed, to lay them to provide means ·with ·which to en-
courage and protect agriculture'? 

( 4) The Act does not preclude ap,propriation of the pro-
ceeds of these excises to other purposes. These taxes (see 
section of the Act) go into the general fund of the Treas-
ury. The existence of the economic mnergency is recog-
nized in various acts and in II orrne Building & Loan .Assu. 
v. Blaisdell, 290 lT. S. 398, and these excises n1ay be appro-
priated to finance any of these acts. Sec section 19 of the 
Act. .A.nd see section 14 thereof. Congress has not per-
Inittecl the validity of these excises to depend upon ·whether 
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the agricultural features of the Act are constitutional, nor 
has Congress foreclosed itself from appropriating to any 
permissible purposes the revenues which these excises pro-
duce. Congress may even devote these revenues to the dis-
charge of Inoral obligations. United States v. Realty Co., 
163 U. S. 427, 437 et seq. vVe contend that the obligation of 
the agreements 'vhich the Secretary of .Agriculture has 
rna<le 'vith millions of fanners is legal. The reliance of 
these farmers upon the validity of the agreements will have 
created a Inoral obligation on the part of the United States, 
in the event that such agreements are declared unconsti-
i utional. 

C. The purposes of the 1\.ct as a "·hole, if not other,vise 
warranted, are justified by the existence of economic con-
t1itions constituting an occasion for the exercise of the na-
tional police po,vcr. 

( 1) N a tiona I police power under the tax cia usc, the com-
nlcrce clause ai1l1 the post-roads clause is broad, and o-v-er-
rides all State legislation except such as may be "construed 
as no interference 'vith the authority of the National Gov-
crnnlcnt." See 2 \Varren, The Supren1e Court in United 
State:-; History (1926 e(1.), p. 739. It is submitted that the 
national police power extends beyond the boundaries of the 
clauses just mentionct1. Taxes laid ancl collected "·ith the 
agricultural rental awl benefit payments in 1nincl arc laid 
alld collect eel in behalf of a welfare for the protection of 
\Yhirh the polire power of the Nation 1nay be exerte(l. 

The y)olice power involves the sociological interpretation 
of our Constitution and law. Drake, The Sociological Inter-
pretation of La,,·, lG l\fichigan La'v Heview, 599, G14. _A_ncl 
f->ce 2 \Yarren, The Hu1n·cnw Court in United States ITistory 
(1926 eel.), P. 740. The object of the police po\Yer, like that 
of the Constitution, is general welfar0. Ibid., 7 44. 

LoneDissent.org



-10-

A_s to the Tenth Amendment: '' \Ve 1nust consider -what 
this country has become in deciding what that Amendn1ent 
has reserved.'' 1llissouri v. II olland, 252 U. S. 416, 434. 
Accorlling to that not only are powers reserved 
to the States but po\vers are reserved to the people of the 
United States. See Kansas 1). Colorado, 206 U. S. 46, 90. 
The "people of the Unit eLl States," a people existing under 
the 1\_rticles of Confederation, adopted the Constitution. 
Scott v. Sanford, 19 How. 393, 404; 1liartin v. 1 
\Yheat. 304, 324; Chisholm, v. Geo1·gia, 2 Dall. 419, 470; Bar-
ron v. !Jaltimore, 7 Pet. 2-!3, 2-1:7. Ninth .A._mencbnent 
insures certain rights to that people. Holmes v. Jennison, 
14 Pet. 540, 537. 1-\mong the po\vers and rights reserved 
and insured to the national people is the police power. It 
is a "reserveL1" power-a element of sovereignty. 
12 C. tT., Con st. Law, sec. 412; llonle !Jldg. c6 Loan Assn. v. 
Blaisdell, 290 U.S. 398, 444; Des 1lloiues v. ll!anhattan Oil 
Co., 193 Iowa 1096, 1103, 18-1: N. \V. 823, 826-7. The police 
power of the States is police po\vcr in 1natters \vhich do not 
affect the national people as a whole aiH1 clo not lie beyond 
the scope of effective State action. 12 C. ,J., Constitutional 
Law, sec. 417, criticized, and the fear expressed in J(ausas v. 
Colorado, 206 1J. S. 46, £)],not entertained. The poliee power 
is impliedly a part of the Constitution, in the sense of a thing 
which is necessity i1npliedly recognize<l the Constitu-
tion, inasn1uch as the police po\YCr and the power of making, 
changing a1Hl amending constitutions are parts of the sov-
ereign p<n\·er of the people, and inas1nue h as general wel-
fare is the ultin1ate object of all manifestations of sov-
ereignty. Congress 1nay exercise the police po-wer of the 
Nation in a 1natter involving the entire citizenry of the Na-
tion. 12 C. J., Const. Law, sec. 417, explained. 

The exercise of the national police power seems particu-
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larly called for in a 1natter that is national on so great a 
scale that State lrgislatio1i in the matter, unless in aid of 
national legislation, \voulcl be practically futile. Nor can 
the States enact protective tariffs, enter into agreements 
or co1np.acts -vvith one another, make treaties with foreign 
nations, or regulate the value of money, in oruer to deal 
with the agrieultnral mnergency. Constitution, Art. I, Sec. 
10 . 

. A. la\v enacted to protect the public is not invalid if it has 
a real or substantial relation to public ·welfare, and is not 
a clearly arbitrary or oppressive act, or the result of pas-
sion, ignorance or folly. 2 \Varren, The Supreme Court in 
lTnite(l f)tates Ilis1ory (1926 eel.), p. 745, and cases cited; 
Jjearned Hanel, Due Process of La-vv and the Eight-Hour 
Day, 21 Ilarvard Lavv Rev. 495, 500. 

(2) The _Agricultural 1\djustnwut _Act en1boclies a con-
selTation program, in effect forcing the resting of the soil 
fr01n too frequent pro(luction of the same sort of crop, thus 
1 eiHling to eon serve certain areas espeeially sui ted to the 
production of certain eOJnmodities, ·which areas (c. g., the 
eorn 1Jc 1t and tlw colt on belt) are great national assets on 
which natio11al prosperity greatly depends. Police-power 
legisln tion nePd not in t enns refer to the police p,ower. The 
facts on ·which the exercise of the !10\Yer depends, \vith re-
f'pect to the conservation of the areas above mentioned, 1nay 
lw judicially noticed. C. J., Evi(lenee, sees. 1810 aiHll860. 

Th0 sevc\ral Rtatcs included in one of these areas can not 
enter ini o compacts \Yi t h one a not her in orclcr to conserve 
the soil of i he area. t u 1 ion, _A.rt. I, Sec. 10, Cl. 3. 

There are sufficient checks upon a ttc1npts to exercise the 
11olice po\ver 1nHluly. J\fpasures invoking it must run the 
gamut of legislative enactment, presidential approval and 
jtHlicial scrutiny. Ancl n1ust be reasonably necessary, also 
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reasonable in method. See American Coal Co. v. 
Special Coal and Food ConHnisison of 268 Fed. 
563, 570 (appeal disrnissed, 248 U. S. 632), and N ebbia v. 
New York, 291 U. S. 502, 525. In point of whether it calls 
for voluntary action or irnposes coercive' the 
Agricultural _A_djustment 1\ct differs frorn the National In-
dustrial Recovery Act, and the case at bar is correspond-
ingly distinguishable frorn Schechter v. United States, 79 
L. Ed. 888. The rights of a State are not invaded ·where 
the State has an option to act or not to act. 1lf assachusctts 
v . 262 U. S. 447, 480. The san1e ·would seern to be 
true of the rights of the individual. 

At any rate, economic emergency justifies the .. Act, under 
the police power, as a short-time program at least, for rea-
sons stated in the Act itself. See, therein, the Declaration 
of En1ergency. Ernergency is the occasion, though not the 
source, of the power. Schechter 'ZJ. United States, 79 L. Eel. 
888, 894, and cases there cited. The agricultural mnergency 
may be judicially noticed. Matters of comn1on kno,vledge, 
the contents of presidential proclamations, declarations of 
en1ergeucy in congressional acts, allusions to cn1ergency 
in the Congressional Record, rnay all be judicially noticed. 
23 C. J., Evidence, sec. 1810; sec. 1900; sec. 1934, f. n. 93 
(a, 4-); sec. 1947. It has been held that a court ma? judicially 
notice the existence of a public emergency. Block v. IIi rsch, 
256 u. s. 135, 154. 

D. In connection with the force and effect of the general-
'velfare purpose stated in the Preainblc, antl 1 he gcneral-

provision of Clause 1 of Section 8 of .Article I of the 
Constitution, the last clause of saifl Section 8, relative 1o 
making all la \\·s that t>hall be ancl proper, etc., 
shoul(l be considered. 

The force and effect of the clause is to enlarge congres-
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sional power. lJ-1cCulloch v. Maryland, 4 "\Vheat. 316, 415; 
Le!_;al Tender Cases, 12 vVall. 457, 531, 550; Le9al Tender 
Cases, 110 U. S. 421, 440. If from the Preamble, the tax 
clause and the last clause of said Section 8, a po\ver to act 
in of the general vvelfare does not exist, to the extent 
necessary to render the Agricultural Adjustment Act con-
stitutional, we are at a loss to account for the constitution-
ality of many things that have been hold to be, else are 
habitually regarded as, constitutional. There is an analogy 
between the implied power of Congress to enact certain 

an(l the in1plied po,wer of the Court to declare laws un-
constitutional. Under the Constitution many things not 
nwntione(l therein n1ay be provided for. Instance banks. 
The Louisiana Purchase and other like purchases are un-
c1oubtec1ly constitutional. 

II. Sections 9 and lG of the Agricultural Adjustment Act 
contravene none of the lin1itations which the Constitution 
places upon congressional action. 

,1\. Neither the processing taxes nor the floor-stocks taxes 
nrc within the prohibition of Section 9 of Article I of the 
Com.;titntion, that uo capitation, or other direct, tax shall 
he laid, unless in proportion to the census or enumcra tion 
\riJich in tho Constitution is directed to be taken. 

r:rhese taxes, being upon things done to or with connnocli-
or the articles processell frotn thern, are not direct taxes 

hut excises. Tylrr r. [Jnited Statrs, 281 U. S. 497, 502; Y. 
J/. C. A. l'. Davis, 264 U.S. 47; l?dwards 1). Slocum, 264 U. 
N. () 1 ; B illhi,(JS v. Uu itrcl States, 232 lT. S. 261, 279; Sta,nton 
I' !Jn7t£r J.lliniuq Co., 240 U.S. 103, 114-; }'lint v. Stone Tracy 
('o., lT. S. 107; Thomas v. [Tnit('d States, 192 lT. S. 363; 
l\rnn!llton L'. illoorr, 178lT. S. 41; 11furdock v. lVard, 178 
l:. R.l:39; Nicol u. Ames, 173 U.S. 509; Srholey v. Rou', 23 
\raiL :34G; Ilylton v. United States, 3 Dall. 171. 
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In Stratton's Independence v.liowbert, 231 U.S. 399, top 
of 415, the term "processing tax" 'vas alrnost applied to a 
certain excise. 

Subsection 16 (a) does not impose floor-stocks taxes on 
stocks not held for sale or other disposition. Other dis-
position means something in the s<:une class 'vith sales. 
Rule of ejusdem generis . see subsection 15 (b). Sub-
section 16 (a) anticipates sales or other clisposi tions. Dis-
continuance of a processing tax involves a rebate of Inoneys 
paid under the corresponding tax on iloor stocks, the rebate 
being on the basis of so much of such stocks as rmnain un-
sold or other,vise UlHlisp,osed of 'vhen such processing tax 
is discontinued. _i\.nd subsection 16 (a) in terms imposes 
the floor-stocks taxes on sales and other dispositions of 
certain processed articles. Pa,fton 'V. Brady, 184: U. S. 608, 
is in point. 

If he who pays a tax n1ay shift the burtlen thereof to an-
other, the tax is an excise. Pollork v. l 11armers Loan d3 Trust 
Co., 157 U. S. 429, 558. _And see Taxation (3d eel.), 
p. 10. Also 61 C. J., Taxation, sec. G, f. n. 57. 

Even a tax in1posed directly upon ownership or a thing 
o'vned is treatecl as an excise if lai<l to prevent the evasion 
of an excise. Tyler v. United States, 281 U. S. 497, 503 
(citg. Taft v. Bozcers, 278 U.S. 470, 482); District of Colum-
bia v. Brooke, 214 U. S.138, 150; nfillikcll L'. [lnitcd States, 
283 u. s. 15, 23. 

B. Sections 9 and 16 of the Agricultural __.\cljustment .. Act 
are not invalid on the gTOUll<l that the excises they impose 
are not uniform throughout the 1Jnitc(1 States. 

The Constitution re(1uires geographical unifonuity, only, 
in the in1position of excises. LaBelle Irnn lVorks r. [TndPd 
States, 256 U. 8. 377, 392. A_nd on the processing of a hun-
dred pounds of hogs the tax is the same anyvd1ere in the 
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United States. So is the floor-stocks tax on any article 
processed, wholly or in chief value, from hogs. 

There is an analogy between geographical uniformity 
with respect to bankruptcy lavvs (Constitution, Art. I, Sec. 

Cl. 4), and such uniformity with respect to excises . .L\._s to 
nniforn1ity ''throughout the United States,'' in connection 
with bankruptcy la\vs, see Leide·igh Carriage Co. v. Stenzel, 
D.J :B-,ed. 637. An excise is uniform if it applies everywhere 
in the lTnited States and in the san1e n1anner to all vvho come 
within its terms. Patton v. Brady, 184 U.S. 608, 622 . .L\.nd, 
ns certain decisions uncler the Bankrutpcy i\_ct attest, a law 
1nny be unifonn throughout the United States, even though 
in actual application the law may produce so1newhat differ-
ent results in different parts of the country, in vie\v of dif-
ferences existing ouiside of the la\v itself. Darling v. Berry, 
1:1 Feel. 65D; Ifanouer NationallJank v. J.lloyses, 186 U.S. 

Stellu:es;en v. Clnm, 245 U. S. 605. 
C. These excises do not contravene the Fifth Amendment. 
( 1) rrhe Fifth .Amenchnent is not a lin1itation on the N a-

t ion's power of taxation. Brushaber v. Un·ion Pacific Rd. 
Co., 240 U. S. 1, 2±, and cases there cited. See also United 

v. !Jennett, 232 U.S. 299, bot. 307, and f. n. vi on 308. 
_,_ \. bnf-'iness 1nay be destroyed by taxation 'vithout viola-

iion of the clause . ... Fisheries Co. v. Smith, 255 U.S. 
44, 48. See also JlfcCulloch v. J.1laryland, 4 \Vheat. 316, 431. 
1 low bunlensome a tax 1nay be an<l to whom it is to be a 
Lnnlcn, are legislative rather than judicial rna tters. V ea-
zie Bank v. 8 "\Vall, 533, 548. And see Child La.bor 
Ta.r Case, 239 lT. S. 20, 40. 

\Yhere duties were in1posed illegally, under executive 
order, congressional ratification of the in1position of the 
duiies was held not to contravene the Fifth Amenthnent-
not even if with respect io duties as to which, at the titne of 
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such ratification, p,ersons "\vho had paid them had an action 
pending to recover them. United States v. IIeinszen, 206 
U. S. 370, 386 et seq. 

(2) It is to be noted that ·we are dealing, not ·with stat-
utes in1posing penalties, but with statutes imposing taxes, 
and \vhen \vhat is in1posed is genuinely a tax, it does not 
contravene the Fifth Amendment, nor does the motive for 
in1posing it matter. 1lfagnano Co. v. !Iamnton, 292 U. S. 
40, 44 et seq., esp. bot. 47; Tyler v. [lnited States, 281 U. S. 
497, 504; Regal Dru,r1 Corporation v. vVardell, 260 U. S. 
386, bot. 391; Lipke v. Lederer, 259 U. S. 557; Alaska F·ish-
eries Co. v. Smith, 255 U. S. 44, 48-49; J.lfcCray v. Un-ited 
States, 195 U.S. 27; In re [{ ollork, 165 U.S. 526, bot. 536. 

The statutes involved in the rase at bar do not present, 
as did those involved in the Child Labor Tax Case, 259 U. S. 
20, 36, 42, a penalty for a departure from a standard of con-
duct. 

D. These excises are not invalid on the ground that they 
contravene the Tenth 

They do not "contravene any prohibiting \Yorcls to be 
found in the Constitution'' (lang;uage borro·wed fro1n ill is-
so uTi v. II olland, 232 U. S. 416, 434). Cross-reference, I C 
(1). These excises, being g·enuine, are not "forbidden by 
son1e invisible radiation of the Tenth .Amendrnent" (lan-
guage borro·wed frorn Jli,c:.·souri v. 1Iol1and, supra). Cross-
reference, I C ( 2). The Tenth .Ame1Hlment does not oper-
ate ''to take a\vay the gTant of po\Yer to tax conferred by 
the Constitution upon Congress." J.l! ('C ray v. [! nitcd States, 
195 1T. S. 27, 61. The in1plications of the Child Labor Ta.li 
Case) 259 U. S. 20, are to the effect, and the law is, as sho\\"'11 
by cases there discussed, that if what is called an excise is 
in reality such, and not a p.enalty upon a departure from 
a standard of conduct, then no matter how great the excise 
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or '"'·hat the act or event on which it falls, and though apart 
fron1 the in1position of the excise such act or event is a 
matter of State cognizance only, the excise docs not contra-
ycne the Tenth Amendment. 

E. Sections 9 and 16 of the Agricultural Acljushnent Act 
arc not inYalid on the ground that they attempt to delegate 
legislative po,ver to the executive branch of the govern1nent. 

( 1) The difficulty in this rna tter lies n1ore in applying 
than in laying down principles. State v. Public Service . 
Commission, 94 vVash. 27 4, 279, 162 Pac. 523, G25. Congress 
nu1y lay do\vn policies and establish standards, "leaving 
to selected instrun1cntalitieR the making of subordinate rules 
\Yithin prescribed limits and the detennination of facts to 
which the policy as declare<I by the lcgisla ture is to apply." 
Panama Rcjininp Co. v. Ryan, 293 U. S. 388, 421. And see 
Scllr'chter v. []uded States1 79 L. Eel. 888, 895. Evidently 
:finding·s may be \Yithout notice and \vithout the assistance 
of a fact-finding boc1y. The Cargo, etc., v. United States, 7 
Crauch 382; .. (0 Go. v. Clark, 143 U.S. 649, 

J. lV. 11 ampton, Jr., & Co. v. United States, 276 U. S. 
3D+, 409-11. 

context of a section 1nay bear npon \vhethcr the sec-
tiou properly delegates authority. Panama Re(ln1'ng Co. v. 
Ryan, 2})3lT. S. 388, 41G; Federal Tlad,io Commission v. Nel-
son Bros. Bond d:'; lllorf. Co., 289 U.S. 266, 285. 

_After the detern1ination a1H.l proclamation n1entioned in 
subsection (a) of Section 9, a processing tax takes effect at 
n fixed tirne. Such determination is made only upon the 
existence of facts \varranting it-facts to \vhich the policy 
declare<l in section 2 of the A_ct appl;! 1 Subsection (b) of 
section 9 sets up a standard to be adhered to in fixing the 
rate of the tax. The subsection conte1nplates that the rate 
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shall be predicated upon findings of fact, and subsection (c) 
of Section 9 states how the findings shall be n1ade. 

vVith respect to the matter of delegation of pO\Ver, the 
Agricultural Adjustn1ent Act cornpares favorably \vith the 
Flexible Tariff Act upheld in J. W. IlamtJfon, Jr., d:J Co. v. 
U,nited States, 276 U. S. 394, and ·with the act upheld in 
Federal Radio Cornmission v. Nelson Bros. Bond ct; ill ort. 
Co., 289 U. S. 266. 

Under section 9, adjustments of the tax rate nn1st be for 
the purpose of effectuating the policy declared in section 
of the and n1ust be upon findings. It seems fair to infer 
that discontinuance of a processing tax shall occur upon a 
finding that such discontinuance is in accord with said pol-
Icy. 

The rnarketing year of a cornmoclity is an objective fact, 
to be detennined as such. 

If there is no improper delegation of power in connection 
\vith processing taxes, there is none in connection ·with 
floor-stocks taxes, as imposition or discontinuance of the 
latter auton1atically concurs with the in1position or discon-
tinuance of the former. Section 16 of the A_ct. 

(2) It does not devolve upon petitioner to Rho\v that these 
taxes are constitutional, but upon respondents to sho\v, if 
possible, that they are not. 12 C. J ., Const. La\v, sec. 221; 
3d Dec. Dig., Const. La\v, sec. 48. The presumption of con-
stitutionality is very strong. United States v. Gettysburg 
Electric lfy., 160 U. S. 668, 680. 

( 3) Even if sections 9 ancl 16 of the A_gricultural A_djust-
rnent .1\_ct have involved an unclue delegation of power, the 
excises in1posed by saill sections have been legalized an(l 
ratified. 

See section 21 (b) of the ..L-\ct as amended. 
Said section 21 (b) accords \vith several precedents. 
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United States v. H einszen, 206 U. S. 370; Grahau1 v. Good-
cell, 282 U. S. 409; Charlotte Harbor d; N ortlzern Ry. v. 
lVelles, 260 U.S. 8, 11; Rafferty v. Snlith, Bell & Co., 257 
U.S. 226; Stockdale v. Atlantic Ins. Co., 20 vVall. 323. 

If the provisions of the Act ·with regard to rental and 
benefit p.ayments and the contracts and arrangements con-
cerning them have involved an undue delegation of power, 
the things done in these connections have like·wise been 
legalized and ratified. 

See section 21 (c) of the r\.ct as amended. 
Said section 21 (c), also, accords with precedents. Those 

mentioned above are in point. See also II odges v. Snyder, 
261 U. S. 600, bot. 602; Tiaco v. 1/orbes, 228 U. S. 549. 

It is submitted that respondents can not challenge the ag-
rieultural features of the Act. Jeffrey .Lllfg. Co. v. Bragg, 
235 U. S. 571, 576, and cases there cited; Frothingha,Jn v. 
illcllon, 262 U.S. 447, 486 et seq. 
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.A.RGUnlENT 

I. 

Sections 9 and 16 of the Agricultural Adjustment Act, 
c. 25, 48 Stat. 31, judged by the purposes of the act as a 
whole, n1anifest an exercise of powers which the Constitu-
tion confers upon Congress in the interests of the general 
welfare. 

.A .. 

The snprerne objeet of the Constitution ns a whole is the 
general of the people of the t'nitcd States. 

It 'Would sccn1 that any political act, fron1 the ordination 
of a constitution down to the enachnent of a rnunicipal ordi-
nance, should have as its object the 'Yelfare of the corn-

to be affected by it-the general \Ve1farc of the na-
tion, the general welfare of a State of lTnite(l States, the 
general welfare of county or to\vnship, city or village. 

That the general welfare of the people of the United 
f.;tates is tlw object of the Constitution of the lTnited States 
is atiesterl by the Constitution itself. The Precuuble to the 
Constitnt ion is as follo,Ys: "\V c the people of the lTnitecl 

t n tes, in or( 1er to f onn a n1orc} perf cct union, est a blisl1 
ju i dome:.;t ic t ra n•ruili i y, rnoYide for the com1non 
defeiUH_•, lH'Oillote ihe \n:lfnre, a1Hl ::-;ccure t lw bless-
ings of liheriy to ourf-;el\-es and our do on1ain 
and e.sta1Jli:-;h Constitution for il1e United Htatcs of 
..:\me rica.'' Pron1otion of the general \\-elf are is tho n1ost 
general pnrvose stated in the Prean1hle. Inclee(l, tlw pur-
pose is so general that a1l otlu __ }r purposes stated in tJ1e 
Prcmn1Jle can 1Je p] ncc1 1 under the one lH'cL< 1, pron1ot ion of 
the general \Ye1farc. It is easy to see that the Preamble 
\Yonlcl contain no more than it does, in substance and ef'fect, 
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if it \vere si1nply this: '' VVe the people of the United States, 
in order to promote the general -welfare, do ordain and 
establish this Constitution for the United States of A1ner-
ica." 

The inclusion, in the Preamble, of a general welfare 
clause, indicates that by and under the Constitution the 
general welfare is to be proinoted, not only in the several 
certain ways (jnstance establishing justice and insuring do-
nlestic tranquility) n1entionecl in the Prean1ble, but in other 
\Yays as -well. 

It stands to reason that the general welfare is the primary 
object of tlw Constitution, because the general \velfare is 
the primary object of all positive law. It is simply a mat-
ter of public policy that we have law at all, and -what reason 
of public policy there could be, for our having la,v, unless 
the reason be that the public 'velfare can be promoted 
through law, it is impossible to perceive. 

Even the socalled ''private acts'' of legislatures are not 
without a 1neasnre of public in1portance, not without a rela-
tion, however tenuous aiH1 ren1ote, to tho general welfare. 
\Yere it not what possible excuse could there be for them, 
in a country 'vhosc government is supposed to proceed, in 
fact as "'ell as theory, fron1 the people, and to be for the 
people? 

rrho (liffereucc beh,Teen a private act and a pnblic act, 
in point of service to the general welfare, is one of degree, 
as is likewise the difference between one public act and an-
other, and if a given public act be denoininated 
an act for the public '''elfare, such act is so clenon1inated 
merelY because it is n1orc obviousl v and irnrnediatelv in the . .. •' 

interest of that \Yelfare than are most other public acts. 
Even \vhen on its face an act is in aid of an individual 

only, an(l is actually denominate<_1 a pri vafe act, it has-in 

LoneDissent.org



-22-

order to be justified it rnust have-so1ne certain, even though 
relatively ren1ote, public significance. Where, in point of 
public significance, is the dividing line between an act for 
the relief of John Doe and an act for the relief of a great 
mass of people? Perhaps no one can trace the line ·with 
precision. However, it suffices, for practical purposes, that 
"·e can sense the difference between the private and the 
public act. The latter is certainly 1nore for the p.ublic \Vel-
fare than is the forrner. .A .. nd just as there is a difference 
of degree bet-ween the private and the public act, so there 
is a difference of degree behvecn one public act and another, 
in point of the pro1notion of the public ·welfare. 

In the prevailing opinion in Pennsylvania Coal Co. v. 
1ll ahon, 260 U. S. 393, 413, we finll the follo\ving passage: 

"This is the case of a single private house. No 
doubt there is a public interest even in this, as there is 
in every purchase and sale and in all that happens with-
in the con1monwcalth. Some existing rights n1ay he 
ll10llifie<1 even in such a case. Rideout P. J{nox, 148 
1\Iass. 3o8. Bnt usually in ordiunry affairs the public 
interest does not warrant n1uch of this kiu(l of interfer-
ence. _A source of dan1age to such a house is not a pub-
lic nuisance e'-:en if sin1ilar clcunage irs inflicte(l on others 
in different places. The damage is not common or pub-
lic. ll'esson v. 1Vashburn Iron Co .. 13 .AJlen 95, 10-t." 

That "usually in ordinary affairs the public interest does 
not warrant much of this kind of interferenre" ean never be 
gainsaid. In Pennsylvania Coal Co. v. llialzon, the court di-
vided over 'vhether considerations of general welfare \vithin 
a State w-arrantc(l the statute involved in that case. The ma-
jority of the court did not think so; l\fr. Justice Brandeis did. 
He thought the statute necessary to protect the public from 
detriment and danger-that is to say, to promote the gen-
eral welfare. In view of the public detriment and danger 
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involved in the agricultural situation, the Agricultural Ad-
justment Act is not the outgrowth of ''ordinary affairs.'' 
It is the outgrowth of affairs \Varranting some of ''this kind 
of interference'' on a national scale. It is not to be num-
bered among ordinary public acts. It is in such degree in 
the interest of public \velfare that, although all la\vs are in 
1 heory for that welfare, this particular act should be speci-
fically denominated a public-\\Telfare statute. It is not only 
in theory for the public welfare, but is especially so in fact. 

..c\_t this point \Ve n1ay advert to the meaning of ''general 
welfare.'' 

The conunon good is precisely \vhat the common man 
thinks it is-the goo(l of all. 

The terms ''general \vclfare,'' ''public welfare'' and 
'' con1mon ''Tclfare'' arc synonymous. 

Stockton v. Uf,illiams (l\1:ich.), 1 Dong. 546, 570; 
J(irkendall v. Omaha, :39 Neb. 1, 57 N. \V. 752, 754; 
A"J

1pokan.e Traction Co. v. Gn1nath, 42 \Yasl1. 506, 85 
Pac. 261, 264; 

'U. State, 2 Humph. (21 Teun.) 154, 138. 

General (public, co1n1non) \Velfare mnbraces every matter 
·which, \vi 1 h respect to any interest, \Yha tever it 1nay be 
(e. g., any social, political or economic interest), involves 
the welfare of all who constitute a given community (c. g., 
a city, a State, the lTnitcd States). The tern1 "general 
welfare," with regard to the nu1nber and diversity of the 
ma ttcrs it may concern, is a tenn of the broadest in1port. 

Standard Oil ro. n. ('ify nf Bow!in,r; r;, een, :244 
"6•J r-;0'-' '\T (')l)()eo <)'' 1 0 ).....,, ;) ' '. ..::,( • v ,, . () i. 

"The public v,,el fn re emhraces n ya rid,\T of interests 
calling for public care a1Hl control. These are: 'The 
primary social interests of safety, order an<l n1orals; 
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economic interests; and non-material and political in-
terests.' Freund, Police Power, sees. 9, 15. '' 

State v. Ice Crea,m Co., 168 Iowa 1, 10, 
14 7 N. \V. 195, 199, L. R . .L\. 1917 B, 1918. 

''As our civic life has developed, so has the definition 
of 'public welfare,' until it has been held to ern brace 
regulations to promote the economic welfare, public 
convenience and general prosperity of the cornmunity. '' 

J.lliller v. Board of Public JVorks, 195 Cal. 477, 234 
Pac. 381, 38 1L L. R. 1479; 

Pettis v. _Alpha Alpha Chapter, 115 Neb. 523, 213 N. 
\V. 835, 838. 

Not only is the tern1 of broad import with regard to the 
number and diversity of the nultters it 111ay concern, includ-
ing economic interest or \Velfare, but also \vith regard to 
the number of individuals and classes it concerns. It con-
notes the antithesis of the special or private interest of an 
individual or class. 

See Steele-81nith Dry Ouods Co. v. Bir,min,qham Ry. 
Light & Power Co., 13 ""-\Ja. _._\pp. 271, 73 So. 213. 
216. 

And see Platt v. Craig, 66 Ohio 75, 63 N. E. 594, 595. 

\Vebster says that 'in {Jeneral, public expresses 
something con1n1on to n1ankind at large, to a na tiou, 
state, city or town, and is opposetl to priuate, -which 
denotes \vhat belongs to an judi,Tidual, to a fa1nily, to a 
company, or a corporation'.'' 

Chamberlain v. City of Burlin[Jfou, 19 Io"Ta :39.), 

"The Century Dictionary defines it [public] as: 'Of 
or belonging to the people at large; relating to or affect-
ing the -whole people of a state, nation or 
not limited or restricte(l to any particular class of the 
comn1unity.' The New International defines it as: 'Of 
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or pertaining to the people; relating to or affecting a 
nation, state or comn1unity at large'." 

Cawker v. 111 eyer, 147 vVis. 320, 133 N. \V. 157, 37 L. 
R. A. N. S. 510. 

In ultimate, all p,ersons and all interests must be benefi-
cially affected by a law, n1ust be directly or indirectly bene-
fitted by attainment of its object, else the la'v fails to achieve 
a public goal. That which is directly for the ·welfare of 
many may bring welfare indirectly to all others, so that, in 
the nltin1ate, the welfare of all is promoted. Individuals 
mul classes find their greatest ultirnate \velfare in the \Vel-
fare of all. 

"!Judge Dillon, in his \York on J\iunicipal Corpora-
tions, vohune 1, p. 212, says ,,_ _,_ '* 'If one suffers in-
jury, it is either da,mllum absque iuiuria, or in the 
tht•ory of the la\\T, he is compensated for it lJy sharing 
in the general benefits which the regulations are in-
tendt}d and calcula to( l to secure'.'' 

Village of Carthage v. Frederick, 122 N. Y. 268, 25 
N. E. 480, 481. 

.And Ree Clrir'aqo' Bu rringtnn d] Quincy Ry. co. v. 
People, 200 U.S. 561, 593. 

So, even if the recipients of the direct benefit of an act 
be a class, if the object of the act is to benefit, not the class, 
but the public at large (individuals and classes generally), 
the object is general welfare. If an act confers a direct 
benefit upon fanners as a class, or upon a certain class of 
fanners, not for the sake of the fanners only but for the 
sake of the public, the act is an act to pro1note the general 
welfare. There is a decided difference behveen legislation 
which has for its sole object the benefit of a class and legis-
lation \vhich benefits a class with a vie\v to achieving the 
ulti1nate benefit of the public----!between class benefit as an 
end in itself and class benefit as a means to a public end. 

LoneDissent.org



-26-

If agriculture be driven to the 'vall, the nation is driven 
to the ·wall. 

(An examination into the meaning of general welfare rnay 
be found in an article entitled ''The Legal Concept of Gen-
eral \r elf are," in The Notre Dame Lawyer, Vol. X, No. 1, 
p. 42.) 

1\s the econornic life of the Nation develops, becon1ing 
more and rnore complex, the number of things that are of 
material irnport and concern increases, and hence the num-
ber of things with which the several States can not, acting 
each for itself, deal effectively, also increases. It is sub-
nlitted that it could hardly have been the real intent of the 
fran1ers of the Constitution that in those rnatters which are 
of vital national import and concern, but in which action by 
a State is futile, the Nation should be precluded fro1n tak-
ing effective action to prornote the general national welfare. 

The view here expressed is free of dangerous tenclencj es. 
It recognizes a line of den1arcation beh\Teen State and Na-
tion. It is in consonance with a representative form of gov-
ennnent, and '"ith all the checks and balances incident to the 
division of government into three branches. It does not 
connote any urnvarrantecl delegation of po\\Ter to the execu-
tive branch of the governrnent; nn1eh less, as under the 
National Industrial Recovery Act, to groups of private 
citizens. 

It is submitted that on the question whether a statute is 
for the prornotion of the general welfare, the considerations 
are the san1e, whether the statute professes to be enarted 
pursuant to a general constitutional mandate or pursuant to 
an exercise of the police power, to promote the general W'el-
fare. In either case, if specific authorization for the enact-
Inent of the statute be not found in the Constitution, there 
must be a reasonable necessity for attaining the end '"hich 
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the statute has in vie\v and the n1ethod devised to attain the 
end n1ust be reasonable (see Division C of this part of the 
brief). 

It is subn1itted that the survival of democratic institutions 
is less jeopardized by a centralization of control under a 
representative form of government, in matters involving 
the \volfare of the entire people of the United States, than 
by the confusion and futility incident to leaving· such mat-
ters to be dealt \vith, haphazardly and inefficiently or not at 
all, as the ca8e Inay be, by forty-eight States each acting 
by itself. 

B. 

TheRe taxes manifest an exercise of the power conferred 
upon Congress by Clause 1 (the tax clause) of Section 8 of 
Article I of the Constitution. 

(1) If the Constitution contains a general authorization 
to Congress to lay an<l collect taxes to provide for the gen-
eral welfare, the po"·er of Congress to tax to that end lies 
in the very letter of tho Constitution. The Prea1nble to the 
Constitution states the general purpose of the document 
and charts a general course for the government organized 
uncler the document. The Prearnble states, in effect, that 
such purpose is ancl such course should be, to promote the 
general \velfarc, and in 1\rticlc I Congress is authorized 
to raise funcls to pro1iide for pursuing such course and car-
rying out the saicl purpose. 

Concernjng the general-welfare purpose expressed in the 
preamhle to the Constitution, the following questions are in 
order: Is that the purpose of any particular part of the 
Constitution, or is it the purpose of the Constitution as a 
\d1ole 1 Is it the purpose of Article I but not of Article 
II or Article III of the Is it the purpose of the 
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articles but not of the Or vice Then 
can it be the purpose of one clause but not of Or is 
it the purpose of e'l)ery clause of the Is it not 
the purpose of every u:ord of the instrutnent? Of every 
con1n1a, every semicolon, every dash, every period? Is it 
not, in short, the purpose of the instrument as a whole and 
shall not the instrument as a ·whole be so interpreted as to 
give effect to that purpose at all 

See llolmes v. Jennison, 14 Pet. 540, bot. 570. 
Also Commonwealth v. City of l'\7PlDport News (Va.), 

164 S. E. 689, 696 (a constitution must he con-
strued "in the light of the purposes for which it 
·was ordained.''). 

The Constitution must be read and interpreted ·with the 
thought in mind that every scintilla of the instrtnnent is with 
a vie·w to promoting the general 'velfare of the people of 
the United States. There is broad scope, then, in the clause 
'vhich states that the Congress shall have po·wer to levy and 
collect taxes to pay the debts and provide for the con11non 
defense and general welfare of the United States. There 
is harmony bebveen the 'velfare-purp,ose clause of the Pre-
an1ble and the general-welfare phrase of the tax clause. 
The one states a general purpose and furnishes a criterion 
for the construction of the instrtnnent as a whole; the other 
imposes a limitation, but upon the taxing power only-that 
power is not to be exorcised except to pay debts, provide 
for the cotnmon defense, and provide for the genrral wel-
fare. It is not, for instance, to be exercised to confer upon 
son1e individual son1e exclusively inclivillual benefit, some 
benefit apart from considerations of cotnmon defense or 
general 'velfare or the payment, by the Nat ion, of its debts. 

See Burdick, The Law of the .A .. tnerican Constitution, 
sec. 77. 
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\Ve believe, as l\fr. tT ustice Story believed n1any years 
ago that these \vords ''provide for the com1non defense and 
general welfare," n1ean exactly what they say. I:Ie said 
that, ''construing this clause in connection with, and as a 
part of the preceding clause, giving the power to lay taxes, 
it becomes sensible and operative. It becon1es a qualifica-
tion of that clause, a1Hllin1its the taxing power to objects for 
the common defense or general welfare. It then contains 
no grant of any power whatsoever; but it is a mere expres-
sion of the <'IHls aiH1 purposes to be effected by the prececl-

po\\·er of taxation.'' 
Con1mentaries on the Constitution, 6th eel., 

l\1r. J ustiee Story saill, also: '' ;lf * "' No person has a 
right to asstune, that any part of the Constitution is use-

or without a n1eaning; and a fortiori no person has a 
right to rob any pari of a meaning, natural and appropriate 
to the language in the connection in which it stands. Now, 
the wonls have such a natural and app.ropriate n1eaniug, 

a qualification of the prerecling clunse 1o lay taxes. \Vhy, 
then, s honld such a meaning be rejedell? '' 

t Cmn1ueni aries on tlte Coust it u tion, 5th efl., 
sec. D12. 

l-Ie goes on to ''It is no snfficient answer to say, 
tl1nt the clause onghi to he reganle(l, nwrely as containing 

t onns, explainefl aiHl limited, by the subjoined 
speciflea t ions, a ntl the ref ore requiring no critical attention, 
or studied precaution;' hera use it js assuming the very 
1)ui 11 t in eont roversy, to assert, that the clause is connected 
\Yi t h any su bseqnL'll t specjfica tions. It is not said, to 'pro-
\Til1e for the eoinmon defense, antl general ''Telfare, hz man-
ncr follmcing, ri,z.,' which \Yould be the natural expression, 
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to indicate such an intention. But it stands entirely discon-
nected from every subsequent clause, both in sense and 
punctuation; and is no more a part of them, than they are 
of the power to lay taxes. Besides, what suitable applica-
tion, in such a sense, \vould there be of the last clause in the 
enumeration, viz., the clause 'to n1ake all laws, necessary 
and proper for carrying into execution the foregoing po\v-
ers, etc.?' Surely, this clause is as applicable to the power 
to lay taxes, as to any other; and no one clrearn of its 
being a mere specification, under the po,ver to provide for 
the common defence and general \Velfare.'' 

Story, Comn1entaries on the Constitution, 5th e(l, 
sec. 913. 

The use for which the Gettysburg battlefield was taken 
by the United States through the exercise of the power of 
eminent don1ain, "·as spoken of by Peckham as 
''one so closely connected ·with the \velfare of the republic 
itself as to be within the po\vers granted Congress by the 
Constitution for the purpose of protecting and preserving 
the whole country." ..c\..nd he said: "No narrow vie\v of the 
character of this proposed use should be taken. Its national 
character and importance, we think, arc plain. The power 
to condemn for this purpose need not be plainly and un-
mistakably deduced fron1 any one of the particularly speci-
fied powers. .Any nurnber of those powers may be grouped 
together, and an inference from them rnay be drawn that tlle 
power claimed has been conferred.'' 

United States v. Gettysbur9 Electric By., 160 U. S. 
668, 680. 

Neither should a narrow vie\v of t ltc character of the pur-
poses involved in the Agriculi ural ..:\..cljnstinent .._\ct be taken, 
and there is no less reason, in connection \Vith providing 
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for the general welfare through the exercise of the power 
of taxation, than in connection ·with taking property for a 
pnbl,ic use through the exercise of the power of eminent do-
Inain, to say that the p.ower to effectuate certain purposes 
Innst ''be plainly and unmistakably deduced from any of 
the particularly specified powers,'' but, in the one matter as 
in the other, if such particularly specified po,vers must be 
looked to at all, such powers in any number'' may be grouped 
together, and an inference from them all may be dra,vn that 
the power clain1ed has been conferred.'' 

It is submitted that \Varren is correct in saying: "This 
decision taken in connection with the Debs Case, showed that 
the Court 'vas practically prepared to support any action 
taken by the National Government and reasonably neces-

for its self-preservation and welfare." 
2 \Varren, The Supreme Court in United States !lis-

tory ( 1926 ed.), p. 706. 

It is the belief of the undersigned that 'vhen the Court, 
so far as 'vhat constitutes a public use is concerned, precli-
eatecl its decision upon no particular clause of the Consti-
tution but upon the con1prehensive effect of an indefinite 
nu1nbor of its clauses, the Court came very close to, if it 
djd not actually arrive at, the point of regarding the pro-
motion of national benefit (the benefit of the nation as a 
whole) as within a general power of Congress. 

(2) "\Vhile, however, the so-called National police pow-
ers 1nay be restrictecl under the Commerce Clause, it is to 
be noted that there seems to be very little restriction on 
1 he extent to which tho National Govenunent 1nay regulate, 
lllHler the taxing power, the production, manufacture, sale 
uncl transportation of articles within the States. As early 
as 1869, it was hehl, in r eazie Bauk v. Fenno, 8 \Vall. 533, 
that the taxing po·wer n1ight be exercised for the purpose 
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of destroying or regulating the thing taxed; and in 1904, 
this doctrine received further affirmation in the decision in 
lllcCray v. []nited States, 195 U. S. 27, involving the Oleo-
tnargarine .Act. The number of subjects, the rnauufacture 
and sale of which Congress has regulated in great detail is 
large and constantly increasing, of \vhich the follo\ving stat-
utes are an exan1ple-Oleornargarine r\.cts of 1886 [24 St. 
209] and 1902 [32 St. 193] ; the Fillecl Cheese A.ct of 1896 
[29 St. 253] ; the Thlixed-Flour .Act of 1898 [30 St. 467] ; the 
\Vhite Phosphorus Thfa tch .A.ct of 1912 [ 37 St. 81] ; the Harri-
son Narcotics r\.ct of 1914 [38 St. 785]; the Cotton Futures 
r\.ct of 1916 [ 39 St. 476]." 

2 \\Tarren, The Snpren1e Court in United States Ifis-
tory ( ec1.), p. 

See Bunl.ick, The Law of the .American Consti-
sec. 78. 

In other words, if CongTess may not achieve a certain 
rcsnH under the ccnnmcrco cia use, CongTess 1nay neverthe-
less, pursuant to the ruliugs of the Court, achieve a similar 
result l)y irnposiug a tax (note that \Ve say tax, not penalty). 

Sec -iufra, II C (2). 

Congress may, if it see fit, destroy agriculture or process-
ing or both, by the exercise of the power of taxation, and 
the n1otives of Congress, in the destruction of a thing, Ly 
the exercise of that power, are not the subject of judicial 
1nqn1ry. 

Sec infra, II C (1) (2). 

If the processing tax ·were so onerous as to the 
processing of agricultural proclncts, a n1atter of legislative 
polic.v rather than a matter of judicial inquiry ·would be 
presented. .And if Congress can destroy something by the 
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exercise of the power of taxation, may not Congress save 
or irnprove something by the exercise of the san1e power? 
Particularly if Congress has power to lay and collect taxes 
to provide for the national V{elfare l 1\foreover, must Con-
gress act directly upon a thing 1-o destroy it or to save or 
in1prove it? not Congress tax processing to save agri-
culture 1 Surely, it has never been the intent of Congress 
to destroy processing. But suppose such were the intent. 
Congress ·would be the judge of what the ans·wer to each of 
these questions \voulJ be: Does the national welfare hinge 
nwre upon ·what happens to the farn1ers than upon \Vhat 
happens to the processors? Does the interest of the con-
sumer lie in having the benefit of a large volun1e of agricul-
tural conunodi ties at Io\'T prices or in having the benefit of 
the preservation of the soil of the agTicultural areas, and 
the preservation of a home-O\Yning, fann-o\vning agricul-
tural population? 

( 3) If the processing taxes and the floor stocks taxes can 
not be justifie(l under the tax clause, 1nay the protective 
tarjff be justified under that clause? rrhe protective tariff 
is not a tariff for reYenue only, just to pay the debts of ihe 
·united Sta 1 es or to proville for its defense. Consequently 
11w objective of the protective tariff 1nust be to provide for 
the general welfare. If the protective tariff contmnplatcs, 
and proYides for, the general "Telfare, \Yhy do not the proc-

taxes and the floor stocks taxes equally if not better 
auc1 provide for, that welfare? The protective 

tariff, like a processing tax or a floor-storks tax in conjunc-
tion with rental and benefit payments, operates through the 
law of supply and den1and. If it is for the general \Velfare 
to cut down the foreign supply of certain co1nmodities by 
means of a tariff, for the avowed purpose of enabling _A_meri-
can 1nanufacturers and producers of such con1mollities to 
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obtain higher prices for them than could be charged for 
them in the absence of protection, it n1ay equally or better 
be for the general 'velfare to cut down, by means of rental 
and benefit payments out of funds raised by means of proc-
essing taxes and floor-stocks taxes, the supply of certain 
domestic agricultural products, so that the farrner n1ay re-
ceive for them, not less than what it costs him to produce 
ihem, but the cost of producing them plus enough to put the 
prices for -which he sells them on a parity \Vith the prices 
of the things he buys. 

If the Constitution as a 'vhole is not a general mandate to 
Congress to legislate for the pron1otion of the common good 
of the national people or if the tax clause of Section 8 of 
Article I of the Constitution does not confer upon 
a general power to lay and collect taxes, duties, in1posts arul 
excises to provide for the general 'velfare, the question n1ay 
be raised concerning protective duties, as well as concerning 
processing and floor-stocks excises, \Vhether Congress has 
power to lay them. 

If it be urged that the general \velfare for which Con-
gress n1ay provide by the exercise of the power of taxa-
tion must lie along some line or lines indicated by sonw 
partirular power or powers rnorc specifically conferrc<l, 
does the contention that Congress has power to enact pro-
tective tariff laws resolve itself into the contention that the 
cononerce clause of said section 8 authorizes the passage of 
such la,vs 7 The key word in the con1nwrce elansc is re.rJil-
late. The object of a protective tariff is to promote dmnes-
tic procluction, protect the prices of llornestic 
protert capital invested in domestic enterprise and labor 
engaged therein. This throws us back upon considerations 
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of general welfare. There is significance in the very word 
protective. 

See Field v. Clark, 143 U.S. 649,696. 
See also Child Labor Tax Case, 259 U.S. 20, bot. of 24. 

Ours has been called a constitution "that has known pro-
tective tariffs for a hundred years.'' 

.Alaska Fisheries Co. v. 255 U. S. 44, 48. 

Yet it can hardly be argued that anything becon1es con-
stitutional by rnere lapse of time. \Ve could not argue that 
if the processing taxes and the floor-stocks taxes ·were to go 
unchallenged for a century, they \Vould at the end of that 
period be constitutional, without regard to what if any 
foundation may be found for then1 in the Constitution. And 
it is submitted, and urged, that the foundation for them 
along with any foundation there rnay be for protective 
tariffs, lies primarily in consideration of general welfare, 
and that protective duties and the processing and floor-
stocks excises rnust alike stand or fall by reference to the 
sarne clause or clauses of the Constitution. 

Since the decision in Alaska Fisheries Co. v. Srnitll, a 
case has been decided in which reasons are given for the 
constitutionality of protective duties. 

J. TV. II a-mpton, Jr., & Co. v. Uuited States, 276 U. S. 
394. 

'' "(< * ·)(: It is enough to point out that the seconcl act 
allopted by the Congress of the United States, July 4, 1789, 
Ch. 2, 1 Stat. 24, contained the following recital. 

'' 'Sec. 1. vVhereas it is necessary for the support of 
the government, for the discharge of the debts of the United 
States, and the encouragement and protection of n1anufac-
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tures, that cluties be laid on goods, wares and n1erchandise 
import eel: Be it enacted, etc.' 

''In this first Congress sat n1any me111bers of the Con-
stitutional Convention of 1787. The Court has repeatedly 
laid do\n1 the principle that a conien1poraueous legislative 

of the Constitution 1l1e fonuclers of our 
GoYernment an(l fnnners of our Constitution were actively 
pa riici pa iing in pn blic affairs, long acqu iesee(l in, fixe's the 
construction to be given its i1l?JCrs v. United 
States, 272 lT. S. 52, 175, and cases citecl. The enactment 
anr1 enforcmnent of a number of customs revenue laws 
drawn with a n1otive of maintaining a systetn of protection, 
since the} revenue law of 1789, are rnatters of history." 

J. TV. l!amlJfoJl, Jr., cC Co. r. [rnitcd / .. /fates, 27G U.S. 
394-, 411-12 . 

. And see suggestion of counsel in Ildl 'Z:. 1Vallace, 259 U. S. 
44-, 5:3: "The protective tariff \n1s then au csta hlished sys-

1n Englancl nncl else·where, and doubtless the Coustitu-
tion contcn1plaied that in ihe laying of intposts CongTc>SH 

fix i he duties ·wi 1 h a vie\Y to cxc 1ucl ing i1nport at ion 
rather than rnising revenue.'' 

In 1l1e 'l'arilf ..t\.et of J8D7, in thnt of 1909, and in that of 
cuconragen1ent of iiH1 rics is stated as an1ong i ho 

purposes of ihe .1\..ct. 
J. TV. llampton, Jr., d5 Co. L·. [·ui/erl ,'-,'tate,"', 27() U. R. 
3D-±,-± 12. 

Lc•t n-.; as'.:nine that ·when onr Constjiutiou was a(lopted. 
the "d niies" anti as usocl therein, must 
haYe been intenderl to inclnc1e clntic.;-.; or imposts of thr pro-
tcctiYe iype. This means, th(=-n, that true fonn(1ntion 
for the protective tariff is found in the tax e1ause, in which 
the tcrn1s ''duties'' and ''imposts'' are used, an(l in which 
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it is provided that they may be laid and collected to pay the 
debts of the United States and provide for the comn1on 
defense and general welfare. In the same clause occurs 
the word ''excises.'' Excises, too, 1nay be laid anu col-
lected to pay the debts of the United States anr1 provide for 
the con1mon defense and general \velfare. It is as if the 
clause read thus: ''To lay and collect taxes, protective and 
other duties and irnposts, and protective aiHl other excises, 
to pay the debts of the United States and provi(le for the 
cmnmon defense a,nd general -welfare." There is an analogy 
bet ween a duty or impost aiHl an excise. There is, too, an 
analogy bebveen an in1post lai<1 to provide protection and 
an excise laid to proviue for protection, and if the one is 
constitutional beeanse it was in the thoughts of the found-
ing fathers, its analogue should be demnecl a thing which 
they -wouhl have considered ec1ually constitutional, if it, 
also, lu1(l been in their thong·hts. 

Protective duties are irnposed upon the importation 
of commodities in order to affect the supply and the prices 
thereof in the interests of general \Velfare; processing and 
f-loor-stocks excises are also laid in the interests of general 
welfare, as the revenues raised through these excises are 
or rnay be used to finance certain voluntary efforts of farn1-
ers \vhich in the aggregate so affect the supply of certain 
agricultural comrno<lities as to adjust that supply to the 
effective denlaiH1 for those conunoditics and produce proper 
price levels therefor. Between affecting one supply by 
duties on i1nports and affecting the other supply through 
such voluntary co-opcratiYe efforts, financetl through ex-
ciRes on processing, there is no fuiH1amcntal difference of 
purpose and effect. \Vhether the tax itself affects the sup-
ply, as in the case of the protective tariff, or is used to fin-
ance a progran1 \Vhereby the supply is affected, can 1nake no 
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difference between the fundamental equities of those imme-
diately benefited through protective tariffs, and those di-
rectly benefited by rental and benefit payments, or through 
subserving the general \Velfare through protection, on the 
one hand, of those helped through the protective tariff, and 
protection, on the other hand, of those helped by rental and 
benefit payments. If such a difference does not exist in 
fundamentals, can it be that the Constitution has been so 
drawn and must be so interpreted that CongTess can provide 
for the one thing and not for the 

( 4) lEven if the rental and benefit payments provided for 
by the Agricultural .Adjusbnent Act were unconstitutional, 
the excises provided for by sections 9 and 16 of the Act 
·would nevertheless he valid. 

Certain provisions of the Act indicate that Congress 
would have in1posed these excises apart fro1n the agricul-
tural program for ·which the Act provides. Nothing in the 
Act is to the effect that funds raised through these taxes 
n1ay not ultin1ately be appropriated to other purposes. The 
existence of the econon1ic einergency has been recognized in 
numerous acts and inlJ ome Building & Loan Assn. v. Blais-
del1, 290 U.S. 398. Processing and floor-stocks taxes go into 
the general funtl of the Treasury, ·whence they may be 
appropriated to finance any of the ..:lets in question. The 
Agricultural ..t\.cljnshnent .Act provides: 

"Section 19. (a) The taxes provided in this title 
shall be collected by the Bureau of Internal Revenue 
under the direction' of the Secretary of the Treasury. 
Such taxes shall be paid into the Treasury of the United 
States. 

"(b) All provisions of hnY, induding penalties, ap-
plicable with respect to the taxes imposed by section 
600 of the Revenue .. A .. ct of 1926, aiHl the provisions of 
section 626 of the Revenue Act of 1932, shall, in so far 
as applicable and not inconsistent \vith the provisions 
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of this title, be applicable in respect of taxes imposed 
bv this title: * :if * 
""(c) * * *" 

the .A.ct provides (see section 14 thereof) : "If 
any provision of this title is declared unconstitutional, 

-*' * the validity of the remainder of this title * * * 
shall not be affected thereby.'' 

Congress has not permitted the validity of these excises 
to depend upon ·whether the agricultural features of the 
Act are constitutional, nor has Congress foreclosed itself 
from appropriating to any pern1issible purposes the reve-
nues which these excises produce. On the one hand the Act 
docs not appropriate revenues to any purpose other than a 
public one; on the other hand, as every legislative act is 
clothed with a strong presumption of its constitutionality, 
it must be presumed that any act appropriating or re-appro-
priating these revenues \viii devote thern to purposes to 
·which they may be constitutionally applied. Congress rnay 
even use revenues in connection \Vith moral obliga-
tions . 

. Appropriations rnay be rnade to discharge purely n1oral 
J obligations as well as to discharge those obligations which 
., are legal. United States ·v. Realty Co., 163 U. S. 427, 437 

et seq. 
\Ve contend that the rnillions of agreernents which the 

farmers have made with the Secretary of Agriculture, re-
re(1nction in acreage an(1 reduction in production 

for 1narkct, repr(•scnt legal obligations-the Secretary 
prmnis0s paymenb:; and the fannC'rR 1'romi:;:e these rc(luc-

Obviously the reliance of n1illions of fanners upon 
the Yaliclity of these agreements \Vill have created a n1oral 
ohlgation on the part of the United States, in the eYent that 
such agrccrnents are declared unconstitutional. 
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c. 
The purposes of the Act as a \vhole, if not otherwise \Var-

ranted, are justified by the existence of economic conditions 
constituting an occasion for the exercise of the national 
police po\ver. 

(1) Under the tax clause, the con1n1erce clause and the 
post-roads clause, a broad national police power exists, 
against which State legislation, however strong the desire 
to uphold it may be, is upheld only when it can be ''construed 
as no interference with the authority of the National Gov-
ernment.'' 

See 2 '\Varren, The Supren1e Court in United States His-
tory ( 1926 ed.), p. 739. 

It is submitted that the police power of the Nation ex-
tends beyond the confines of the tax clause, the com1nerce 
clause and the post-roads clause. 

In connection \vith a discussion of the national police 
power, the contents of B (3), supra, and both II C and II 

infra, are in p,oint. \Ve here discuss the po,ver in connec-
tion ·with, prirnarily, the matter of rental and benefit pay-
ments, our contention being that the processing and floor-
stocks taxes, so far as laid and collected with rental and 
benefit payments in Inind, are laid and collected in behalf 
of a \velfare for the protection of which the police power 
of the Nation n1ay be exercised. 

It has been said that "the invocation and application of 
the 'police power' is nothing rnore than an appeal to the 
sociological method of interpreting our constitutions and 
laws." 

Drake, The Sociological Interpretation of L:.nv, 1(-i 
l\fichigan La\V ReYie,v, 599, 614. 

And see 2 \Varren, The Supreme Court in Unitecl 
States History, ( eel.), p. 7 40. 
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The object of the police p.o,ver, like that of the Constitu-
tion, is the promotion of general welfare. '' * * * When, 
in the last decade of the nineteenth century, it [the Court] 
took the radical step of expanding the old classic phrase 
defining the objects of the exercise of the police 
' public health, safety arHl morals '-by interpolating the 
words 'public welfare,' it advanced far to·warcl acceptance 
of the theory of n1odern sociological jurists that the la\v 
n1ust recognize the priority of social interests, and that it 
must start fron1 the prernise that 'individual interests are 
to Le secured by law, because and to the extent that they 
are social interests.' * * '' 

2 vVarren, The Supreme Court in United States I-Iis-
tory ( 1926 eel.), p. 7 "14. 

Possibly the next great step lies in the clear recognition 
of the fact that the true boundary between the rights of 
States and the rights of the Nation lies along the line of 
clraYage between what is and \vhat is not of national irnport 
and concern. 

As to the Tenth A.mendmcnt: '' \Vc rnust consider what 
this country has beconlC in deciding ·what that An1endrnent 
has rescrYecl. '' 

J.l/ is sou ri ·v. II oll and, 252 U. S. 416, 434. 

The Tenth .. A .. n1crHlment provides: 
"The powers not delegated to the United States by the 

Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people." 

\Vhat Clearly, the people of the United States. 
A citizen of the United States has a dual citizenship; in 
point of citizenship, he has hvo capacities; in one of these 
he is a member of the people of a State; in the other, a mem-
ber of a people undivided by state lines. lie is at once the 
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citizen of a "country," so to speak, whose boundaries are 
"state lines," and the citizen of an undivided and indivisi-
ble country ·whose only boundaries are national. If '' 'Ve 
the people of the United States" are ''the people" to ·whom 
are reserved some of the po,vers not delegated by the Con-
stitution, \vhat are the undelegated powers so reserved to 
us? Do they not include the po,ver to act in a manner which, 
being appropriate under our frame of government, shall 
promote our general welfare 1 That certainly includes the 
police po\Yer of the people, to be used in their behalf, on 
occasion, by Congress. 

The Constitution nowhere clearly defines the powers re-
served to the States or the powers reserved to the people 
of the United States, but it is respectfully subn1itted that 
the tenor of the docurnent as a whole is to the effect that 
matters of federal import or concern are matters of federal 
cognizance, and that power in these rnatters, so far as not 
other''Tise touched upon in the Constitution, is reserved to 
the people of the United States. Constitution \vas not 
the act of the States, but the act of the people of the Unite(l 
States; the act "Tas that of a single people that under the 
Ltrticles of Confederation existetl as the people of the United 
States before the Constitution \Vas adopted. 

Scott u. Sa'lldford, 19 How. 40-l:; 
.JJ art i'17, t'. I! uu t e r, 1 \Vhea t 30-l:, 324 ; 
Chisholm 1'. Georpia, 2 Dall. 41H, 470; 
Barron v. Balti,more, 7 Pet. 2--t-3, 247. 

The Tenth .A .. mendment should be read in connection with 
the Ninth Arnendrnent. 

''The enurneration in the Constitution, of certain rights, 
shall not be construed to deny or disparage others retaine(l 
by the people.'' 

Constitution of the United States, Ninth Amentlment. 
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If ''the people'' mentioned in the Tenth Amendment is 
the people of the United States, it vvould seem that the Ninth 
An1en<-bnent insures certain rights to the national people. 

Ilolrnes v. Jennison, 14 Pet. 540, 557. 

The police power, a po,ver reserved to the people (Tenth 
Amenclment) is among these rights, and in its very nature 
is one that on occasion the people exercise through the legis-
lative branch of the governn1ent. 

''As applied to the powers of the states of the American 
Union, the term is also used to denote those inherent gov-
enunental powers which, under the fe<Ieral system estab-
litJwd by the constitution of the United States, are reserved 
to the several states.'' 

12 C. J ., Const. Law, sec. 412. 
And see llome lluilclin.fJ and Loan _Assn. v. Blaisdell, 

290 U. S. 398, 444. 

See also Drs oiues v. JI anllaftau Oil Co., 19:3 Iowa 
109(), 110:3, 184 N. \V. 823, 826-7, 23 A. L. R. 1322 
(police power spoken of as a ''reserve elmnent 
of sovereignty''). 

If un(1er the Tenth .An1encln1ent the powers reserved to 
the several States are those inherent governmental po,vers 
which constitute the police po,ver, tbcn nuder the Tenth 
Amen(hnent the po\\'Crs reserved to the people of the lTnited 
States arc likewise such inherent governmental po-wers as 
conRiii nte the r)olice power. \V c can not escape the signifi-
cance of the ·word ''reserved'' as use<l in the Tenth .Au1end-
1nent. To the people of the Unite(l States as a whole, as 
well as to the several States, powers are rresert·ed. 

See J( ausas v. Colorado, 206 lJ. 46, 90. 

"lTnder the A.n1erican constitutional systeul, the police 
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po\ver, being an attribute of sovereignty inherent in the 
original states, and not delegated by the federal constitu-
tion to the United States, remains 'vith the individual states 
* * * " 

12 C. J., Canst. La,v, sec. 417. 

Any statement such as the foregoing overlooks the signifi-
cance of the \vords ''reserved "' * * to the people'' in the 
Tenth Amendment, and shouhl be construed to refer to those 
n1atters which do not affect the national people as a whole 
and do not lie beyond the scope of effective action by a State. 
Is it not important that rnatters ·which genuinely involve 
the general \Velfare of theN ation should not be at the mercy 
of any supposed reservation of power in the States 'f \Ve 
do not share the fear mentioned in J(ansas v. Colorado, 206 
U. S. 4G, 91, concerning supposed general welfare. If Con-
gress passes and the President approves and the Court 
upholds an Act, supposition as to whether it is in the inter-
est of a general national welfare should, it \Yonlcl seern, be 
practically elirnina ted. 

" "' "" '*' \Vithin the States Congress may exercise no 
police pow'er as such, and rnay affect it only by the enact-
ment of statutes within the po,vers conferred on it by the 
Constitution of the United States, either expressly or by 
clear implication. * * " 

12 C. J., Canst. La,v, sec. 417. 

Any such statmnent as the foregoing rneans, ruerely, that 
there is a line of den1arcation, somewhere, between the police 
power of a State and that of the people of the United States, 
and that Congress exercises only the latter, never ihe 
former, power. But as to the scope of the powers conferrefl 
on Congress by the Constitution, ''either expressly or by 
clear implication," to affect a State (a fortiori as to power 

I 

LoneDissent.org



-45-

so conferred to affect all the States and the national people, 
"the people of the United States," in a rnatter involving 
the entire citizenry of the Nation), \Ve must consider the 
police power as impliedly a part of the Consti i uti on, in the 
sense of a thing ':vhich is by necessity impliedly recognized 
by the Constitution, inasmuch as the police po,ver and the 
po,ver of rnaking, changing and arnending constitutions, 
written or unwritten, are parts of the sovereign po,ver of 
the peop.le, and intunnuch as general "Telfare is the general 
object of all n1anifestations of sovereignty. 

It -would seem that the case in favor of an exercise of 
national police po\\Ter is very strong in a matter \Vhich is 
national on so large a scale that State legislation in the 
umtter, unless in aid of national legislation, would be prac-
tiral1y futile. And the following things sboulcl be noted: 

The State can not have its O\Vn particular protective 
t:.n·i ff, even \vith consent of Congress. Const., Art. I, Sec. 
10, Cl. 2. Nor may several States in 'vhich lie the sources 
of supply of a given con1moclity achieve price parity for 
it rnaking arrangements therefor with one another, as 
IW may enter into any agreement or corn pact \\'ith 
another Rtate. Const., Art. I, Sec. 10, Cl. 3. Nor can the 

1 a t ( ( l i s pose of it s N u rp l u R pro cl u ct s to a foreign nat i on 
tlu·ong·h the rnedinm of a treaty with such nation. Const., 
.. \ rL I, sec. 10, cl. So far as regulation of the value of 
money be involved in the rnatter of achieving price 
pnri1 for agTicultural connnoditics, the State is helpless. 
Com;;t., _Art. I, Sec. 10, cl. 1. 

It \nJnl'l seern that \Yith regard to the police power of the 
Kaiion, the principles operative within the sphere 'vithin 
\rhieh t1Je power exists are identical with those operative 
within the sphere within which the police of a State 
exists, and that, therefore, to paraphrase the statement of 
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a famous author and adopt the staten1ent of a famous judge, 
''a la'v purporting to be enacted for the protection of the 
public will not be declared invalid, unless it shall be made 
clear to the Court that it 'vas not open to Congress to find 
that it had a real or substantial relation to the protection 
of the public health, safety, morals or 'velfare, or unless it 
is so clearly arbitrary or oppressive, or (as J uclge Holmes 
has said) 'so unreasonable and so far beyond the necessities 
of the case as to be deemed a purely arbitrary interference 
with la,vful business transactions.' '' 

See 2 'Varren, The Snp.rerne Court in Unit eel States 
History, (1926 ed.), p. 745, which cites: 

J.l!uller 1). Oregon, 208 U.S. 412; 
Bt·oadnax v. ll!issouri, 219 lJ. S. 285; 
Chicago, etc., R. R. v. llfcQuire, 219 1J. S. 549; 
Gennan All1:ance Ins. Kansas, U.S. 389. 

In connection ·with due process this has been said: "Only 
in those cases in \vhich it is obvious beyond peradventure 
that the statute was the result, either of passion or of 
ignorance or folly, can the Court say that it ·was not due 
process of law. In this way, the principle may be observed 
that with the expediency of the statute the Court has no 
concern, but only 'vith the power of the Legislature.'' 

Learned Hand, Due Process of Law and the Eight 
IIour Day, 21 1-Iarvanl Law 493, 500. 

It can hardly be true that it 'n1.s not open to Congress 
to find that agricultural rental antl benefit payments have 
a substantial relation to the protection of the general 
fare of the Nation. Nor are the con tracts or oiher cons 
sual arrangernents involving such payn1ents so clearly 
trary or oppressive or so unreasonable and far beyond the 
necessities of the case as to be deemetl a purely arbitran' 
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interference with the business of agriculture. Nor is it 
obvious beyond peradventure that the Agricultural.i\djust-
ment Act is the result of passion or the result of ig·norance 
or folly. On the contrary, it bears the earmarks of delibera-
tion and shows upon its face that it is the offspring of exist-
ing conditions requiring legislative action. 

(2) The Agricultural Adjustment Act ernbodies a con-
servation program. Rental payn1ents in connection \vith 
corn-production involve reduction of the acreage planted 
to corn. See sec. 8 ( 1). Relluction of the corn acreage in-
volves resting the soil from corn-production, compelling, to 
a certain extent, a soil-conserving rotation of crops. We 
have all \vitnessecl the waste of our forests and the \Vaste of 
nu1ny other natural resources. \Vhat about \vasting the soil1 
It is con1mon kno\vledge that the same sort of crop, taken 
frorn the same soil year after year, takes the same elements 
frorn the soil year after year, and in time so far robs the soil 
of those elernents that it ·will no longer produce that same 
sort of crop. It is cornn1on knowledge, too, that no rnatter 
how deep the soilrnay be, the l1epth to which a plo\v \vill go is 
limited. If the corn belt is a national asset because it pro-
duces corn, we had better keep its soil fit for corn production. 
If tbe cotton belt is a national asset because it produces cot-
ton, we had heHer keep its soil fit for cotton production. Un-
limited production in these belts is not only ruinous to farrn 
prices but ruinous to the soil, which is a great national asset. 
In the interest of soil conservation, a limitation and regula-
tion of the production of certain agricultural comn1odities 
is a paramount necessity. Once the corn belt or the cotton 
holt or any other great area especially suited to the prolluc-
1 ion of sorne particular crop is destroyed, other things re-
1llaining equal, buying power \Vill fall to extremely low lev-
els in that area, and the industrial sections of the United 
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States w-ill suffer along with the agricultural area in ques-
tion. 

To justify the exercise of the police po-wer in the matter 
of conservation of the soil, it is not necessary that the Act 
state either that it is enacted in the exercise of that po\\rer 
or in the interest of soil-conservation. It is enough that the 
occasion for conserving a natural resource is so obvious 
that it may be judicially noticed. It is sub1nitted that al-
though ernergency legislation of the 11olice-po,ver sort often 
n1akes reference to en1ergency, police-power legislation 
need not in tenus refer to the power that renders it valid. 

23 C. J., Evidence, sees. 1810 anc118GO. 

Clearly, the conservation of a natural resource extending 
over several states is beyond the pale of State action, and 
presents a national problen1, 'vhieh only national legislation 
can solve. \.Vhat can Iowa, singlehandedly, effectively clo 
to conserve the national asset kno\vn as the corn belt, which 
extends eastward from Io,va into Illinois, -west ward fron1 
Io"'a into Nebraska, nortlnvanl fron1 Iowa into South Da-
kota, soutlnvarcl frotn Io-wa into 1\fissonri? Io\va n1ay not 
even enter into a crop-rotation or other con1pact with these 
other states, to conserve this entire vast national resource 
in behalf of the people of the United States. 

Constitution, Art. I, See. 10, CI. :3. 

The _._\_gricultural .. \ct is a program for the 
co-operative efforts of free men in an undertaking of na-
tional in1port and concern. It is subn1ittecl, ho,vever, that 
the object of the unclertaking is F;uch, in its bearing on the 
general \Yelfare of the Nation, that coercive measures, with-
in reasonable limits, in furtherance of that objeet, by the 
exercise of the poliee po-wer, \Vould not be out of order, if 
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the situation required them. It is an old saying that one 
man's liberty ends where another man's liberty begins. The 
point -where one man's liberty ends and another 1nan 's 
liberty begins is precisely the point at which considerations 
of general \;\.relfare arise. Nor, inasmuch as such n1easures, 
under our American form of government, must run the 
gamut of legislative enachnent, presidential app,roval and 
jtH1icial scrutiny, need ·we fear to employ then1 in the ad-
vanceinent of the general ·welfare. Unless they are reason-
ahly- necessary, and reasonable in n1ethod, they \vill not 
run the gamut. 

See AmePican Coal 1liin1:ng Co. 'l/, Special Coal and 
Food Com1nission of lnrriana, 268 Feel. 563, 570; 
appeal disinissecl, 248 U. S. 632. 

See N ebuia v. J\T Cli' York, 291 lT. S. 502, 525. 

In Schechter v. [J,nded States, it is said that the plan of 
the National Industrial Recovery Act ''is not simply one 
for voluntary effort'' but ''involves the coercive exercise 
oft he law-1naking power,'' binding, if valid, ''equally those 
\\-ho assent and those \vho do not assent.'' 

Schechter 1.:. United States, 7D L. Ed. 888, 894. 

But the plan of the 1\gricultural ..._\cljustment .r\ct is si1nply 
a plan for voluntary effort-a plan for ''a broad and in-
ten Rive co-operative effort by those engaged'' in agricul-
huc (we employ an adaptation of language used in the 
Schechter case) ; nor does it subject agriculture to ''the 
coercive exercise of the law-making po-wer'' or bind ''equal-

those who assent ancl those who do not assent." U ncler 
the _._\djustmcnt Act, a person enters into n, 
coni raci or other consensual arrangen1cnt \vith the govern-
ment, nnd Yolnntarily subjects hin1self to the rules anll regu-
lations pertinent to such contracts or arrangements. It can 
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be no less true of the rights of the individual than of the 
powers of a State, that they are not invaded by a statute 
which ''imposes no obligation but si1nply extends an op-
tion," an option the State or the individual, as the case 1nay 
be, is free to accept or reject. 

Afassachusetts v.JJ1ellon, 262 U.S. 447, 480. 

Nor \vould it seem that the United States invades the 
rights of a State by making contracts with those inhabit-
ants of the State who are qualified for and desirous of mak-
ing such contracts, in a matter vital to the ·welfare of the 
Nation. 

The arguments \Ve advance warrant the Agricultural r\d-
justment Act as the en1bodi1ncnt of a long-time progran1. 
That the existing economic emergency justifies the Act, un-
der the police power, as a short-ti1ne progra1n, for the rea-
sons stated in the Act itself, seems too clear for argument. 
''That the present acute econon1ic emergency being in part 
the consequence of a severe and increasing disparity be-
hveen the prices of agricultural and other con1n1odities, 
which disparity has largely destroyed the purchasing power 
of fanners for industrial products, has broken clo,vn the 
orderly exchange of commodities, and has seriously inl-
pairecl the agricultural assets supporting the national credit 
structure, it is hereby declared that these conditions in the 
basic industry of agriculture have affected transactions in 
agricultural con1modities 'vith a national public interest, 
have burdened and obstructed the nonnal current of con1-
merce in such commodities, and render in1perative the irn-
mediate enactment of title I of this .Act." 

See the Declaration of E1nergency, ai: the beginning of 
said title I. 

I 
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An emergency is not a source of power, but beyond ques-
tion is an occasion for the exercise of power. 

Schechter v. United States, 79 L. Ed. 888, 894, citg. 
Ex parte llf illigan., 4 Wall. 2, 120, 121, and 
Horne Building & Loan Assn. v. Blaisdell, 290 U. S. 

398, 426. 

That an en1ergency affecting agriculture exists is likewise 
beyond question, as the Court may judicially notice. 

The Court judicially notices matters of con1mon knowl-
edge. 

23 C. J., Evidence, sec. 1810. 

The Court judicially notices presidential proclamations 
and the contents thereof. 

23 C. J., Evidence, sec. 1900. 

The Court not only judicially notices acts of Congress 
(including, of course, -what those acts state concerning the 
emerg·ency and concerning agTiculture), 23 C. J., Evidence, 
1947, but all allusions to those matters in the Congressional 
Record. 

23 C. J., Evidence, sec. 1934, and footnotes, particu-
larly f. n. 95 (a, 4). 

It has been held that a court n1ay judicially notice the 
existence of a public en1ergency. 

Block 'V. llirsch, 256 U. S. 135, 154. 

D. 

In connection with the force and effect of the general-
-welfare purpose stated in the Prea1nble, and the general-
-welfare provision of Clause 1 of section 8 of _Article I of 
the Constitution, the last clause of said section should be 
considered: 
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''To make all laws 'vhich shall be necessary and proper 
for carrying into execution the foregoing pov\·ers, and all 
other powers yestecl by this Constitution in the government 
of the United States, or in any department or officer there-
of." 

The force ancl effect of the clause just quoted is to en-
large congressional po\vers. 

Several broad, interesting and instructive statements 
have been made with respect to this clause. 

JlfcCul1oclt v. 1lfaryland, 4 \Yheat. 31G, 413. 
Le{!al Tender Cases, 12 \Vall. 457, 5:n et seq. 
Legal Trndr1 Cases, 110 tr. S. 4-10. 

'' \Y e are arcustomc(l to sp.eak for mere convenience of 
the express aiHl i1nplied powers conferr0d npon Congress. 
But in fact the auxiliary powers, those necessary and ap-
propria tc to the execution of other powers singly described, 
are as gi,·en as is the po"·er to declare war, or to 
establish unifonu laws on the subject of They 
are not catalogued, no lis1 of thcn1 is n1a1le, but they arc 
gTOU}H?d in the clause of section 8 of the first article, 
and gran ted in the sa1ne \\·on1Fl in \Yhic h all other 
arc grante{1 to Congress.'' 

r l 'j' l (r ]') }} ,--1 A] .f/ a n zr c r as e s , ..... n n . -nJ 1 , ,J , ) , . 

In the light of such reinarlu;, \\'hnt of the po\\'Cr io lay 
an<1 collect taxes, duties, irnposts ancl excises to provide 
for ilte general welfare of the lTnit< .. •tl 

K or uec•d that "·hich is necessary nnd proper to such wel-
fare be a hsol n and inclispensa lll.'T necessary thcret o. Tbc 
\\·on1s "necessary and proper" cover "a 1l a ppropria ic 
means ,,·hieh arc conducive or aclapte<l io the cncl to be 
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accornplished,. and which in the judgment of Congress will 
n1ost advantageously effect it.'' 

Legal Tender Cases, 110 U.S. 421, 440. 
And see lJfcCuJloch v. IJ!aryland, 4 \Vhcat. 316, 413. 

In the latter case \Ve read: '' * * * The subject is the 
execution of those great powers on \vhich the welfare of 
a nation essentially depends. It n1ust have been the inten-
tion of those who gave these powers, to insure, so far as 
hun1an prudence could insure, their beneficial execution. 
This could not be done, by confining the choice of means to 
such narro\V! lirnits as not to leave it in the power of 
Congress to adopt any which might be appropriate, and 
which \vere conducive to the end. This provision is made 
in a constitution, intended to endure for ages to con1e, and 
consequently, to be adopted to the various crises of human 
affairs. To have prescribed the means by \vhich govern-
nwnt should, in all future tirne, execute its po\vers, \vould 
have been to change, entirely, the character of the instru-
ment, and give it the properties of a legal code. It \Vould 
have been an unwise attempt to provide, by immutable rules, 
for exigencies \vhich, if foreseen at all, rnnst have been seen 
dirnly, and which can best be provided for as they occur.'' 

_]fcCulloch v. J.1!aryla-Jul, 4 \Vbeat. :316, 415. 
And see Legal TeJZder Cases, \Vall. 457, bot. 531 

et seq. 

If frorn the Prearnble, the tax clause and the last clause 
of said section 8, a power to act in behalf of the general 
welfare does not exist, to the extent necessary to render the 
Agricultural .. Adjustment _Act constitutional, ·we are at a 
loss to account for the constitutionality of many things that 
have been held to be, else are habitually regarded as, con-
stitutional. 
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The undersigned is not among those who believe that this 
Court is without the sanction of the Constitution in declar-
ing laws unconstitutional. .. A. ·written Constitution, like any 
other legal document, has to be interpreted and construed. 
The interpretation and construction of a legal document is 
naturally a judicial function. Obviously, the three branches 
of our government-the executive, the legislative and the 
judicial-can not each be the final arbiter of questions of 
constitutionality. If all three branches had po\ver to pass 
upon the question of the constitutionality of a statute, we 
\Yould long ago have had, not that justice \vhich the Con-
stitution \Vas adopted to establish or that domestic tran-
quility \vhich it was adopted to insure, but unbearable in-
equality and endless disturbance. So the power in1pliedly 
vested in this Court, to declare whether a la\v is constitu-
tional, is in line ·with the general-\Yelfare object of the 
Constitution-an object expressed in its Preamble and ex-
hibited by the docun1ent as a whole. But the point apropos 
to this brief is, whether the argu1nent that sustains the po\ver 
of Congress to pass such an act as the Agricultural Acljust-
nlent Act is any the less clear as a power of Congress than 
the power to declare a la\v unconstitutional is clear as a 
po\ver of this Court. 

\Ve can construe the Constitution liberally enough to 
provide for various things which it does not n1ention. \Ye 
can, for instance, construe it liberally enough to provide 
for national banks and federal reserve banks. \Ve could un-

construe the Constitution liberally enough to 
justify the Louisiana Purchase and other like purchases 
of territory. May we not construe the Constitution liberally 
enough to enable us to achieve an equality between agricul-
ture and other industries, and a parity between the prices 
of agricultural an<l those of nonagricultural commodities? 
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II. 

Sections 9 and 16 of the Agricultural Adjustment Act, C. 
25, 48 Stat. 31, contravene none of the limitations which the 
Constitution places upon congressional action. 

A. 

Neither the processing taxes nor the floor-stocks taxes 
are within the follo-wing prohibition of the Constitution: 

"No capitation, or other direct, tax shall be laid, unless 
in proportion to the census or enu1neration herein before 
l1irected to be taken.'' 

Constitution, _Artiele I, sec. 9. 

tax upon processing is not a tax upon O\vnership or 
upon a thing owned but a tax upon something occurring 
(e. g., processing or selling) in connection 'vith the thing, 
and so is an excise, 'vhieh is never regarded as a direct tax. 

Tyler 'l:. [Jnitcd States, 281 U.S. 497, 502; 
T-. 1ll. C . ..cl. v. !Ja,vi.c;, 264 U. S. 47; 
Edu_·ard.c; v. Slocum, 264 U. S. 61; 
B,illiu.fJS v. U11ited 2:32 lT. S. 261, 279; 
l·Uantou v. Baltic Co., 240 1J. S. 103, 114; 
Flint v. Stone Trary Co., 220 lT. S. 107; 
Thomas v. U11ited States, 192 U.S. :363; 
1\nou·ltou v.1lfoore, J78lJ. S. 41; 
Jlu rrl ock 'l'. TV a rrl, 178 U. S. 139; 
1Yicol v. Ames, 173 U. S. 509; 

v. Ron·, 23 \Vall. 
llylton t'. []uited Stafrs, 3 Dall. 171. 

In fact, in a case <leci<lccl jn 1913, the Conrt 1night easily 
haYe referred to a ecrt a in excise as a "processing tax." 

See Stratton's Independence v. 231 U. S. 
399, top of 415. 
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As to the floor-stocks taxes, it is to be noted that subsec-
tion 16(a) does not impose thern on stocks not held for 
sale or other disposition, other disposition meaning, of 
course, as subsection15 (b) indicates, sorne disposition in the 
nature of or analogous to a sale. These taxes are \Yith 
reference to that which is presumably to occur in connection 
with such stocks, and, under the same section, 1vhen and 
if a processing tax is discontinued on the basic conunodity 
from which given floor stocks have been processed, a rebate 
is allowed on any tax 1vhich under subsection 16 (a) n1ay 
have been paid on such floor stocks. The rebate, neces-
sarily, is upon the basis of so much of such stocks as, at the 
time of discontinuance of such processing tax, remains un-
sold or otherwise undisposed of. In fact, subsection 16 (a) in 
terrns imposes the tax upon ''the sale or other disposition 
of any article processed wholly or in chief value from any 
commodity \vith respect to which a processing tax is to be 
levied.'' 

In connection 1vith the ren1arks \Ve have just made, see: 
Patton v. Brady, 184 U. S. 608. 

As to both the processing and the floor-stocks tax, it is 
to be noted that a tax the burden of \Vhich may be shifte(l 
to others by those "Tho pay it is an in•Jirect tax. '' Onli-
narily, all taxes paid primarily by persons who can shift 
the burden upon some one else, or \vho are under no legal 
compulsion to pay thern, are considered indirect taxes; 
* * * " 

Pollock v. Fanners' Loan d'; Tntst Co., 157 lT. S. 429, 
558. 

And see Cooley, Taxation (3d eel.) p. 10. 
Also 61 C. J., Taxation, sec. 6, f. n. 57. 

Finally, as far as the floor-stocks tax is concerned, it is 
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to be noted that if the processing tax is valid, and is an ex-
cise, and the floor-stocks tax is laid to prevent evasion of the 
processing tax, the floor-stocks tax is also valid, and is an 
excise. The truth of the statement just n1ade is recognized 
in principle in several cases. 

Tyler v. United Stafrs, 281 U. S. 497, 505 ( citg. Taft 
v. Bo·wers, 278 U. S. 470, 482); 

D,istrict of Colll1nbia v. Brooke, 214 U. S. 138, 150; 
v. []nded States, 283 U.S. 15, 23, 24-25. 

B. 

Sections 9 and 16 of the .L\_gricultural Adjustment Act 
are not invalid on the ground that the excises they impose 
are not uniform throughout the United States. 

In connection with the question 'vhcther these excises are 
unifonn, it is to be borne in rnincl that the Constitution 
rccluircs, merely, that duties, irnposts and excises nn1st be 
uniforn1 ''throughout the United States.'' That is to say, 
the Constitution requires geographical uniformity in the 
imposition of duties, imposts and excises. ''The Fifth 
Au1cnchnent has no equal protection clanse; and the only 
rnle of uniformity prescribed ·with respect to duties, imposts 
aw1 excises laid by Congress is the territorial uniformity 
required by Art. I, 8. Pollock v. Fa-nners' Loan & Trust 
Co., 137 lT. S. 429, 557; J(nowlton L'. 111 oore, 178 U. S. 41, 98, 
lOG; Fl iut v. Stone Tracy Co., 220 U. S. 107, 150; Billings v. 
United States, 232 U. S. 261, 282; Brushaber v. [Tnion Pac,ific 
R. R. Co., 240 U.S. 1, 24." 

LaBelle Iron Works v. Unitrd States, 256 U. S. 377, 
392. 

That the processing tax on any given commodity or the 
floor-stocks tax on any given article is uniform ''through-
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out the United States" can hardly be gainsaid. On the 
processing of a hundred pounds of hogs the tax is the same 
in California as it is in Maine. The sa1ne, too, in California 
as in Maine, is the floor-stocks tax on any article processed, 

or in chief value, from hogs. 
Congress has po,ver to establish '' uniforn1 laws on the 

subject of bankruptcies throughout the United States.'' 
Constitution, Art. I, Sec. 8, Cl. 4. 

In connection ·with the provision that laws on the subject 
of bankruptcies Inust be uniforn1, as in connection 'vith the 
provision that duties, imposts and excises must be uniform, 
the phrase "throughout the Unit eel States" connotes1' a 
geographical uniformity. 

Leide£gh Carriage Co. v. Stenzd, 95 Fed. 637. 

Therefore the phrase "throughout the United States" 
does not mean that all personf; ·within the United States 
shall be embraced '':ithin an act that may be passea only 
subject to a provision that it sha1l apply uniformly 
"throughout the Unit eel States," but si1nply that the Act 
shall apply everywhere in the United Rtates and in the same 
n1anner to all who coine within its tenns. 

See Patton v. Brady, 184 lT. S. G08, G22. 

The excise on the processing of cotton applies thus, and 
the corresponding exrise on articles processe(l, ·wholly or 
in chief value, fron1 cotton. The excise on the processing of 
hogs so applies, and the corresponding excise on articles 
processed, 'd1olly or in chief value, from hogs. 

Geographical uniforinity with respect to processing taxes 
and floor-stocks taxes is less debatable than is geographical 
uniforn1ity respect to bankruptcy la,vs. The operation 
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or working of these taxes is the same in all parts of the 
United States. The operation or ·working of the bankruptcy 
law is not the saine in all the States, yet that law, in terms 
applicable to then1 all and taking no distinction, making no 
discrimination, among them, is not invalid because the ap-
plication of the la\v actually \Vorks out differently in dif-
ferent States. 

Darling 'V. Berry, 13 Fed. 659. 

The Supreme Court has sanctioned the principles here 
laid down. 

Ilanot:rr National Bank v. J.lloysc8, 186 U.S. 190; 
Stenu:egen v. Clum, 245 U. S. 605. 

c. 
These excises do not contravene the Fifth .1\mencln1ent. 

No person is to be "cleprivecl of life, liberty or property, 
\Vithout (lue process of la\Y; nor shall private property be 
taken for public use, without just co1npensation.'' 

Constitution, Fifth Amenchnent. 

(1) The Fifth 1\mendn1ent is not a limitation upon the 
Nation's power of taxation. ''So far as the clue process 
clause is reliecl upon, it suffices to that there is no basis 
for such reliance since it is equally well settled that such 
clause is not a 1i1nitation upon the taxing power conferred 
upon Congress by the Constitution; in other 'vords, that the 
Constitution docs not conflict with itself by conferring· upon 
the one hand a taxing power and taking the same power 
away on the other by limitations of the due process clause. 
Trrat v. -rVhite, 181 U. S. 264; Patton v. Brady, 184 U. S. 
608; 1llcCJ ay v. United States, 195 lT. S. 27, G1; Flint v. 
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Stone Tracy Co., supra, 220 U. S. 107; Billings v. United 
States, 232 U. S. 261, 282." 

Brushaber v. Union Pacific Rd. Co., 240 1J. S. 1, 2-!. 
See also Unded States v. Be·nnett, 232 U. S. 299, bot. 

307, and f. n. vi on 308. 

A business may be destroyed by taxation ·wHhout viola-
tion of the clause. "Even if the tax should destroy a busi-
ness it ·would not be made invalid or require con1pensation 
upon that ground alone. Those who enter upon a business 
take that risk. ilfcCray v. United States, 193 1J. S. 27. Sec 
Quong W·ing v. J(irkendall, 223 U.S. 59; J.lfugler v. J(ansas, 
123 U.S. 623; Lou£sville d5 Na,shv·ille R. Il. Co. v. Blottley, 
219 u. s. 467, 482." 

Alaska Fisheries Co. Sm,ith, 253 U. S. 44, 48 . .And 
see: 

lJfcCulloch 1lfaryland, 4 \rheat. 31G, 431. 

It has been said that " "" * * the judicial cannot pre-
scribe to the legislative departments of the governn1eut the 
limitations upon the exercise of its ackno,Yledged powers. 
The power to tax 1nay be exercised oppressively upon per-
sons, but the responsibility of the legislature is not to the 
Courts, but to the people by \Yhon1 its men1bers are elected. 
So if a particular tax bears n1ainly upon a corporation or a 
class of corporations, it cannot, for that reason, be pro-
nounced contrary to the Constitution.'' 

l 7 eazie Bank ·v. Fenno, 8 \Vall. 533, 548. 
And see Child Labor Ta:c Case, 2.J9 -u. S. 20, 40. 

The Court has held that where duties ·were imposed jllcg-
.. ally, under executive order, and ilnposition of those duties 
'vas afterward ratified by an .1\..ct of Congress, the act did 
not violate the clue process clause of the Fifth Amendment-
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not even with respect to duties as to ·which, when the act 
took effect, persons who had paid then1 had an action pend-
ing to recover the1n. 

United States v. Heinszen, 206 U. S. 370, 38G, et seq. 

(2) In connection with the matter of due process under 
the Fifth An1endment, it is to be borne in mind that the 
processing and floor-stocks taxes are not taxes in name only, 
but taxes in reality, of the sort known as excises. They are 
obviously not penalties under the guise of taxes, hence do 
not constitute in effect a confiscation under that guise, but 

bona fi(1e exertions of the power to tax, designed to 
revennes for national purposes. And, the tax being 

genuine, the 1noti ve for imposing it is immaterial. 
J.lla!}'Jlauo Co. v. Ilarnilton, 29:2 U. S. 40 et seq, esp. 

bot. 47; 
Tyler v. [Tnderl States, 281 lT. S. 497, 50-l-; 
Regal Drlr.rJ Corporation v. lVardell, 260 U. S. 386. 

bot. :391. 
Lipkr v. Lerlrrrr, 239 U. S. 537 . 
... 1laska.l11 ishrries Co. v. S·m.ith, 2i:J3l1 . S. 44, 48-49; 
1llcCray 'l'. [Tnitcd States, lT. S. 27; 
In re 11. oll ock, 165 U. S. 526, bot. 536. 

tlifference between, on the one hand, an exc1se, how-
ever g ron t, on the processing of a con1n1o(1i ty or upon the 
sale or other dif-,position of an article, and, on the other 
hnw1, ·what is a heavy penalty· upon a departure 
from a detailed standard of concluct, is to be noted. 

Child LalJor Tax Case, 2391T. S. 20, 3G, 42. 

Sod ions 9 and 16 of the .A.gricnHnral .A .. djushnent Act 
do Hoi a ttmnpt to enforce a standard of conduct ·with re-
f'Pl'C'l i o the processing of any con1n1odi iy or ·with respect 
io the sale or other disposition of any article. 
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D. 

These excises are not invalid on the ground that they 
contravene the Tenth Amendment. 

''The powers not delegated to the United States by the 
Constitution, nor prohibited by it to the States, are reserved 
to the States respectively, or to the people." 

Constitution, lOth Amend. 

We may say of either the processing tax or the floor-
stocks tax (or of the whole Agricultural Act, 
for that n1atter), as was said of a certain treaty, that it 
"does not contravene any prohibiting ·words to be found 
in the Oonsti tution.'' 

J! issouri v. 11 olland, 252 U. S. 416, 434. 

See discussion of the Tenth A1nendment, supra, I C (1). 
If these are genuine excises, they are not (we again adopt 

the language of 1llissouri v. 1! olland, 252 U. S. 416, 434) 
"forbidden by son1e invisible radiation from the general 
terms of the Tenth '' The provisions of sec-
tions 9 and lG of the Agricultural .. A .. djushnent 1\ct involve . . gentune exc1ses. 

See supra, II C (2). 

"'Vhilst undoubtedly both the Fifth and Tenth Amend-
ments qualify in so far as they are applicable, all the pro-
visions of the Constitution, nothing in these amendments 
operates to take away the grant of power to tax coufcrred 
by the Constitution upon Congress.'' 

JicCray v. []nited States, 193 lT. S. 27, 61. 

The i1nplications of the Child Labor Tax Case, 239 lT. S. 
20, a:l"e to the effect, and the law is, as shown by the cases 
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there discussed, that if what is called an excise is in reality 
such, and not a penalty for a departure from a standard of 
conduct, then no matter ho\V great the excise or what the act 
or event on which it is laid, and though apart from the im-
position of the excise such act or event is a matter of State 
cognizance only, the excise does not contravene the Tenth 
An1endn1ent. 

E. 

Sections 9 anc116 of the Agricultural Adjustment Act are 
not invalid on the ground that they attempt to delegate 
legislative power to the executive branch of the government. 

(1) The difficulty involved in the matter of delegation of 
power is in applying rather than in laying do·wn the prin-
ciples by which to determine ·whether a delegation of power 
is constitutional. 

State v. Public Service Co1nmissio,n, 94 Wash. 274, 
279, 162 Pac. 523, 525. 

The principles in this n1atter have only recently been laid 
down by this Court: 

''The Constitution has never been regarded as denying 
to the Congress the necessary resources of flexibility and 
praetirality, which 'viii enable it to perform its function 
in laying do\vn policies and establishing standards, \vhile 
leaving to selected instrtunentalities the making of subordi-
nate rules 'vithin prescribed lin1its and the detennination 
of facts to which the policy as declared by the legislature is 
to apply." 

Panama Reftnin[J Co. 1J. Ryan, 293 U.S. 388, 421. 
.And see Schechter v. United States, 79 L. ed. 888, 895. 

LoneDissent.org



-64-

It does not seem that findings must necessarily be upon 
notice or with the assistance of a fact-finding body. 

The Cargo, etc. v. U,nited States) 7 Oranch 382; 
fllarshall Field & Co. v. Clark, 143 U.S. 649, 693; 
J. W. Ha·mpton, Jr., & Co. v. [lnited States, 276 U. S. 

394, 489-411. 

The context of sections 9 and 16 of the _._L\ct n1ay be ex-
amined in order to ascertain whether they atternpt to dele-
gate legislative authority. 

Panama Refining Co. v. Ryan, 293 U.S. 388, 416; 
Ji'ederal lladio Comm-is.sion v. }lelson Bros. Ilond ((?; 

JJfort. Co., 28H U. S. 266, 283, 

Section 9 (a) provides: '' \Vhen the Secretary of Agricul-
ture determines that rental or benefit payments are to be 
made with respect to any basic agricultural comn1odity, he 
shall proclain1 such detern1ination, and a processing tax 
shall be in effect \vith respect to such comrnodity frorn the 
beginning of the marketing year therefor next follo·wing the 
elate of such proclan1ation. '' Thus he is to n1ake a deter-
nlina tion and a proclamation, and after they are made the 
date on which the tax shall take effect is fixed. The con-
tingency on ·which a tax shall ensue is not, however, the 
"Thim or caprice of the Secretary. The tax upon the proc-
essing of a given comrnoclity, sugar beets and sugar 
cane, is predicatetl upon a determination that rental or 
benefit payments \vith respect to such are to be 
made, aiHl this detennination, obviously, is to be only· upon 
the existence of such facts, 'vith respect to that conunodity, 
as shall carry out the policy of price parity declared in sec-
tion 2 of the 1\.ct. In the very nature of things, the existence 
of an occasion to Inake the cletennination involves the nec-
essity of a finding of facts warranting the determination-
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a finding as to current average farm price of the comrnodity, 
and a finding of the purchasing power thereof during the 
base period. 

As to the rate of the processing tax, a standard is set up 
in section 9 of the 1\ct. Subsection (a) of the section states: 
"The rate of the tax shall conforn1 to Uw requirements of 
subsection (b).'' (b) states: ''The processing 
tax shall be at such rate as equals the difference behveeu 
tlte current average farm price for the con1mo(lity and the 
fair exchange value of the comn1odit:T; -)k " 

1
' '' Here 

is n standarcl, and one that can be adhered to only upon 
findings of fact. Indeed, subsection (b) proceeds to state 
an exception in vvhich the ascertainrnent of facts is meu-
1 ion eel-" except that if the Secretary has reason to believe 
that the tax at such rate will cause such reduction in the 
quantity of the cornmodity or products thereof dornestically 
consnn1ed as to result in the accumulation of surplus stocks 
of the con1modity or products thereof or in the depression 
of the fann price of the conunodity, then he shall cause an 
appropriate investigation to be made and afford due notice 
and opportunity for hearing to interested parties.'' It is 
snhn1itted that the above quoted main c1anse of subsection 
(h), no less than the above quoted exception, conternplates 
adion predicated upon a finding of facts. 

the purposes of part 2 of this title, the fair exchange 
Yalne of a comrnodity shall be the price therefor that ·will 
giYe the commoclity the san1e purchasing power, ·with re-

to articles farn1ers buy, as such comrnoclity had during 
tlw hase period specified in section 2; and the current aYer-
age farm price and the fair exchange value shall be ascer-
tained hy the Secretary of .1\griculture froin available statis-
tics of the Department of A.gricultnre. '' 

Sec. 9 (c) of the .A. ct. 
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TJJe ascertainment of current average farm price and fair 
exchange value, by reference to statistics, is a finding of 
facts. To say other\vise is to say that business men through-
out the lTnited States do not act upon factual findings in 
prP<licating their determinations and decisions, in various 
1natters, upon a vail able governn1ent statistics of various 

and in \Videly varying fields. 
Is it n1ore difficult, under the ..L\_gricnltural Adjustment 

Act, to ascertain the difference behveen the current aver-
age farm price and the fair exchange value of a basic agri-
cultural commodity, than it is to ascertain, under the Flexi-
ble Act, the difference between the cost of producing 
nn article in the United States and the cost of producing it 
in a foreig-n country"? The 1_1-,lexible Tariff 1\._ct \vas uphel<l. 

J. lV. Jr., & Co. v. United States, 276 U. 
394. 

The delegation of certain broad p,owers, the same to be 
exercised ''from time to tilne, as public convenience, interest 
or necessity requires,'' \Vas also upheld. 

Federal Rad'io Co1wmission v. Nelson Bros. Bond & 
J/ort. Co., 2891!. S. 266, 279, 283. 

Section 9 declares: ''Such rate shall be determined by the 
Secretary of Agriculture as of the date the tax first takes 
effect, and the rate so determined shall, at such intervals 
as the Secretary finds necessary (all italics in this sentence 
are supplied) effectuate the declared policy, be adjusted 
by hin1 to conform to such requirements.'' No less when 
the tax is initially effective than at intervals thereafter, it 
is sub1nitted, is it contemplated or allowed that the Secre-
tary shall act except according to what he finds necessary to 
effech1a te the pol icy declared. 

Section 9 (a) further declares: ''The processing tax shall 
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terminate at the end of the marketing year current at the 
time the Secretary proclaims that rental or benefit pay-
ments are to be discontinued with respect to such commod-
itr. The marketing year for each con1modity shall be ascer-
tained and prescribed by regulations of the Secretary of 
Agriculture: * * * " 

It seerns fairly to be inferred from the policy of the Act 
that the discontinuance of the tax at the end of a market-
ing· year is no n1ore to follo'v from ·whin1 or caprice than is 
the taking effect of the tax at the beginning of a marketing 
year. Certainly, the rnarketing year itself, differing as to 
cliiterent commodities, is not a thing ·which the Secretary 
invents, but is in the nature of an objective reality. 

Under Secion 16 of the Act, the imposition of a floor-
stocks tax upon an article follows automatically upon the 
takjng effect of a processing tax with respect to the commod-

frorn which the article is processed, and refund or abate-
ment of such floor-stocks tax follows automatically upon 
the lliscontinuance of such processing tax. Therefore, so 
far as the delegation of po\ver under section 16 is concerned, 
the validity of the delegation depends upon \Vhether the 
ninth section of the 1\.et is valid. 

(:2) In connection ·with the constitutionality of said sec-
tions 9 and 12, as well as in connection with any other part 
of the 1\ct, the presurnption of constitutionality is ever to 
be kept in mind. 

Kmnerons cases attest the general proposition that any 
lcg-islatjve act \vhah;oever is clothed 'vith a strong presump-
tion of its constitutionality. 

Ii does not devolve upon petitioner to sho'v that these 
cxcises are constitutional, but upon respondents to show, if 
possible, that they are not. 

C. J., Constitutional La,v, sec. 221; 
Third Dec. Dig., Constitutional Law, sec. 48. 
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''In examining an act of Congress it has been frequently 
said that every intend1nent is in favor of its constitutionalty. 
Such act is presumed to be valid unless its invalidity is plain 
and apparent; no presumption of invalidity can be indulged 
in; it nn1st be sho,vn clearly and unn1istaka bly. This rule 
has been stated and followed by this Court from the founda-
tion of the government.'' 

Un#ed States v. Gettysburg Electric Ry., 160 U. S. 
668, 680. 

( 3) Even if sections 9 and 16 of the ..t\.griculturalJ\._djust-
ment Act have involved an undue delegation of power, the 
excises sought to be imposed by said sections have been legal-
ized and ratified. 

Section 21 (b) of the Agricultural Adjustinent _A_ct, acldecl 
to the 1\.ct by section 30 Public, No. 320, 74th Congress, and 
approved .Ll ugust 24, 1935, provides: 

''The taxes i1nposeu under this title, as deterrnine<l, 
prescribed, proclaimed and n1ade effectiYe Ly the proc-
lamations and of the Secretary of 1.\gricnl-
ture or of the Prcsitlent and by the regulations of the 
Secretary with the approval of the President prior to 
the elate of the adoption of this are herehy 
legalized and ratified, and the assessn1en t, levy, collec-
tion, and accrual of all such taxes (together 'vith pcunl-
ties and interest '\Tith respect thereto) prior to sail1 
date are hereby legalized and ratified and confinned as 
fully to all intents and purposes as if each such tax Lad 
been e ffeciive aiHl the rate thereof fixed specifi-
cally by prior Act of Congress. _All such taxes which 
l1ave accrued and rmnaiu unpaid on the <late of the 
adoption of this an1e1uhnent shall be antl col-
lected pursuant to section 19, and to the rn·oyisions of 
law made applicable thereby. Nothing in this section 
shall he constrnccl to in1port illcgali ty to Hll)T act, <le1l'r-
mina tion, proclamation, certifica 1 e, or rcgn]a tion of 1 he 
Secretary of A_griculture or of the President douc or 
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1nade prior to the date of the adoption of this amend-
Inent." 

It has been held that 'vhere certain duties were illegally 
imposed under executive order, the in1p.osition of the duties 
could become the subject of ratifieation by congressional 
act, and so as to affect sueh duties involved in a suit pend-
ing at the time of the ratifieation. 

[Jn£ted A_'Nates v. II einszen, 206 lT. S. 370. .And see: 
Graham v. Goodrell, 282 lJ. S. 409 (decision affeeied 

suit pen <ling to recover illegally collected taxes) ; 
Charlotte llarbor & Northern Ry. Co. v. Welles, 260 

U.S.8,11; 
Iiafferty v. 8mdlz, [Jell & Co., 257 U. R. 226 (decision 

affected judgments obtained for an1ount 
of taxes illeg·ally collecte(l) ; 

Stockdale 1). Atlantic Ins. Co., 20 \Vall. 323. 

If there is any difference behveen congressional valida-
tion of illeg·al exeeutive action -where such aetion is solely 
upon the initiative of the executive branch of the govern-
nwnt, as in the fleinsz0n Case, and congressional validation 
of illegal exeeutiYe action where such acton is undertaken 
at the instance of Congress itself, it woul(l seern that illegal 
act ion ]w vinp; its causation in a eongressional aet has the 
bci ter c ln i1n to congressional ra tifica ti on. 

Congressional ratification of illegal executive action is not 
confineLl io the matter of taxes. As to the rnaking of con-
trncts and other consensual arrangements involving rental 
awl henefit Congress, if it conhl have authorized 
what the Secretary of _Ag-ricnltnre hns clone -with respect to 

rna Hers, 1nay ratify wl1a tcYer h0 has clone with respeet 
to thc1n. 

See I!od,rJPS r. SnydPr, 261 lT. S. GOO, bot. 602 (statute 
affected j ndgn1en t a 1 rea(l.v ; and 

Tiaco 1'. ForlJcs, 288 U. S. 549 (statute affected suit 
pending). 
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Section 21 (c) of the amended Agricultural Adjustn1ent 
Act, added to the Act by section 30 of Public, No. 320, 74th 
Congress, and approved August 24, 1935, provides: 

'' (c) The making of rental and benefit payments 
under this title, prior to the date of the adoption of 
this amend1nent, as cleternrined, prescribed, proclaimetl 
and made effective by the proclarnations of tho 
tary of Agriculture or of the President or by regula-
tions of the Secretary, arH1 initiation, if fonnally ap-
p,roved by tho Secretary of Agriculture prior to such 
date of adjushnent progranrs urH1er sect ion 9 ( 1) of 
this title, and the making of agreements 'With 
prior to such date, and the adoption of other voluntary 
rnethods prior to such (1ate, by tlw Secretary of .Llgricnl-
ture nuder this title, and rental and benefit payrnents 
made pursuant thereto, are hereby' Jegalized arH1 
fied, an(_l the 1naking of all such agremnents and pa:'-
nrents, the initiation of such programs, and the adop-
tion of all such methods prior to such date are hereby 
legalized, ratified and confirmed as fully to all intC'uts 
and purposes as if each such agTeenrcnt, program, 
method, and paynrent had been a uthorizccl 
and made effective and the rate an(1 arnonnt thereof 
fixed specifically by prior 1tct of Congress.'' 

\Ve are not to be understood to irnply that the Secretary 
of 1\griculture has acted illegally in any respect. :K o 
necessity for anwndnrent of the A_ct by the addition thereto 
of the provisions of section 21 is adn1itted. It is submittrl1, 
ho\vever, that at no ti1ne has the Act been subject to chal-
lenge by the respondents \vitlr respect to the 1natters Incn-
tionecl in section 21 (c). The 1\_ct irnposes taxes in the 
interests of general \velfare. If one who pays a processing 
or floor-stocks tax rnay challenge the Act at all, he 1nay chal-
lenge only its tax features, and not the program by 
which the general 'velfare is to be furthered under the 
Act. If the strictly agricultural features of the Act or the 
methods pursued and the regulations adopted by the Secre-
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tary of Agriculture, in connection with those features, may 
be challenged on the ground that they involve an illegal 
exercise of power, they may be challenged by those, and 
only those, if any there are, who can sho·w themselves ad-
yersely affected through the application of that power to 
thMn, in connection with those features of the Act. 

'' * "' * it is the \Yell-settled rule of this court that 
it only hears objections to the constitutionality of la\vs 
from those \Vho are themselves affectecl by its alleged 
unconstitutionality in the feature con1plained of. Sou,th-
ern Railu'ay v.l\ing, 217 U.S. 524, 534; Enl}el v. O'll1al-
lcy, 219 U. S. 128, 135; Standard Stock Food Co. v. 
TVriglzt, 225 U.S. 540, 550; Yazoo & ftiiss,issi1JPi Valley 
R. R. v. Jackson l'inelJar Co., 226 U.S. 217, 219; Rosen-
tlwl v. New York, 226 U. S. 260, 271; Darnoll v. Incriana, 
226 U.S. 390, 398; Plymouth Coal Co. v. Penusylvarrtia, 
2:32 U. S. 531, 54,:1; illisso?M"i, h.,.. ansas & Texas lty. v. 
Cado, 233 U. S. 642, 648." 

Jeffrey 111fg. Co. v. Brag,(/, 235 U.S. 571, 576. 

lf the A.gricultural Adjustinent _,_'\_ct appropriated funds 
to the agricultural program without specifying the sources 
of ihe funds, and a separate act laid these excises \Vithout 
mention of the program, a taxpayer, con1ing within the 
scope of the latter act could not challenge the Agricultural 
Adjustment 1.\.ct. 

See Frothi,ngham v. ftiellon, 262 U. S. 447, 486 et seq. 
Can it be that such taxpayer rnay challenge the program 

merely because the prograrn is provided for and the excises 
are imposed in one and the san1e act'? 

The separability provisions of section 14 of the Act help 
conduce to a negative answer to the question. 
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CONCLUSION 

It is submitted, in conclusion, that if the constitutionality 
of processing and floor-stocks excises is to be judged by the 
purposes and effects of the Act as a 'vhole, these excises 
are valid, because the Act as a whole subserves the general 
·welfare 'vhich the Constitution as a ·whole conternplates, 
subserves the general 'velfare as contemplated in the tax 
clause of the eighth section of the first Article of the Con-
stitution, subserves the general welfare 'vhich it is the object 
of the police po,ver of the Nation to protect. 

It is subn1iited, further, in conclusion, that the Act does 
not contravene, in its tax provisions or in any of its other 
provisions, any limitation which the Constitution imposes 
upon the exercise of congressional p.ow·er. The taxes under 
consideration are of the sort known as excises, and are 
unifonn throughout the United States. Being genuine (not 
laid for the purpose of penalizing any person or persons), 
they trench on neither the Fifth nor the Tenth Amenthnent. 
The A.ct involves no undue delegation of power to the ex-
ecutive branch of the governn1ent. Ho,vever, if the Secre-
tary of .. A.gricult ure has exercise(l pow·er not originally duly 
delegated to him by the A.ct, his exercise of f;uch power has 
been duly validated by Congress. if the purposes 
of the .Ltct as a ·whole are ernbracecl 'vitl1in consi<lerations of 
general w·elfare, the J\.ct accornplishes the end ("to provide 
for * * '* the general ''Telfare '') for 'vhich the power of 
Congress to lay and collect taxes may be exercised, and the 
1nethod of furthering· the general welfare through the con-
tracts and other consensual arrangements authorized by the 
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Act is not subject to challenge by any one 'vhose status is 
simply that of a taxpayer. Respectfully submitted, 

VERN ON A. VROOMAN, 

Counsel for the League for Econo1nic Equality, 

as A,miatts Curiae. 
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