z TRANSCRIPT OF RECORD

SUPREME COURT O THE UNITED STATES

OcroBer TrrMm, 1935

No. 401
i THE UNTITED STATES OF AMERICA, PETITIONER

V8.

§1LLIAM M. BUTLER ET AL., RECEIVERS OF HOOSAC
MILLS CORPORATION

AN WRIT OF CERTIORART TO THE UNITED STATES CIRCUIT COURT
OF APPEALS FOR THE FIRST CIRCUIT

PETITION FOR CERTIORARI FILED AUGUST 27, 1935
CERTIORARI GRANTED OCTOBER 14, 1935



SUPREME COURT OF THE UNITED STATES

OcToBER TERM, 1935

No. 401

THE UNITED STATES OF AMERICA, PETITIONER

V8.

WILLIAM M. BUTLER ET AL.,, RECEIVERS OF HOOSAC

MILLS CORPORATION

ON WRIT OF CERTIORARI TO THE UNITED STATES CIRCUIT COURT

OF APPEALS FOR THE FIRST CIRCUIT

INDEX

Original

Proceedings in U. 8. C. C. A., First Circuit_.____ .. ___________ 1
Caption [omitted in printing)______ . ___________
Record from D C. U. 8., District of Massachusetts__ . __________
Recital as to complaint and answer________________________
Decrce appointing reeceivers. - _ - . __
Receivers’ Petition for Order of Notice to Creditors_ .. ______
Order on Receivers’ Petition for Order of Notice_ ________.___
Receivers’ First Report on Claims_ .- _______________
Motion for leave to amend Reccivers’ First Report on Claims

I OO =

(allowed) - e 12
Recital as to hearing on Receivers’ First Report on Claims_ - . 12
Supplemental memorandum, Brewster, J., or findings of fact

and conelusions of law under Equity Rule 70 ___________ 13
Deeree . 18
Recital as to petition for appeal and allowanee thereof ... ___ 19
Opinion, Brewster, J_ . . 19
Assignments of error_ . __ .. 38
Recital as to bond onappeal . _ - _ .. 41
Praccipe for transeript of record (approved) .- __ 41
Cross-praecipe of The United States (denied) - o __________ 43
Recital as to critation and serviee. . ____ 44
Clerk’s certificate - - - oo 44
Memorandum re order enlarging time. . ________ 44

Minute entry of argument._ .. ______. 45
Opinion, Wilson, J - - .. 47
Final decree. - e 70
Recital as to issuance of mandate_ - ___________ 70
Clerk’s certificate_ _ . - - . 70
Order allowing certiorari- - - - - - - oo 72

26395—35 1 I

Print

U W o = e e

o0

9, 12
12
14
14
28
30
30
31
32
32
33
33
33
49
49
49
50



UNITED STATES VS. WILLIAM M. BUTLER T AL.
1 [Caption omitted.]
In United States District Court, District of Massachusetts
No. 3920, Equity Docket

R LIN PROCESS ) , PL:
FrangLIN Process COMPANY, PLAINTIFF
V.

Hoosac MiLLs CORPORATION, DEFENDANT
Appeal of Williamm M. Butler and James A. McDonough, receivers
Recital as to complaint and answer

A bill of complaint in this cause was filed in the clerk’s office on
October 7, 1933, and was duly entered at the September Term of this
Court, A. D. 1933.

On the said seventh day of October, \. D. 1933, an answer was

filed.
In United States District Court
Decree appointing receivers
Filed October 17, 1933

LowerL, J.: This cause came on to be heard at this time upon
the application of the plaintiff for the appointment of a per-
2 manent receiver of the defendant corporation, and notice
having been given in accordance with the order of this court
as appears by affidavit on file, and all persons appearing in response
to said notice having been heard, the defendant appearing and con-
senting thereto; and 1t appearing to the court from the allegations
of the bill of complaint and the statements of counsel for the plain-
tiff and for the defendant corporation that immediate relief is neces-
«ary to preserve the assets of the defendant corporation and to pre-
vent waste thereof: and it appearing from the evidence that the
defendant corporation is solvent; upon cousideration thereof it is
ordered, adjudged, and decreed :

1. That William M. Butler, of Boston, Massachusetts, and James
A, MeDonough. of said Boston, be and they hereby are appointed
recelvers of all and singular the property, real. personal, or mixed,
wherever or however located, of the defendant Hoosac Mills
Corporation.

2. That the said receivers are hereby directed to take immediate
possession of all and singular the property and assets, real. personal.
and mixed, of said defendant, wherever situated or found; to use,
manage, and conduct the business of the defendant in the usual and
ordinary course thereof until the further order of the court; and,
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for that purpose, to buy, purchase, and otherwise acquire raw mate-
rials, supplies, and other property used in the ordinary course of
business; to sell and otherwise dispose of the manufactured products
and other property in the usual course of such business: to employ,
hire, and retain agents, employees, and other persons so far as may,
in their judgment, be desirable, to carry on the business carried on
by the defendant; to retain and employ counsel to advise, guide, and
assist in the administration of this estate: to maintain and preserve
the property of the defendant and conserve its assets; to compensate,
pay, and discharge all oflicers, managers, and employees; to keep the
sald property insured to such an extent as the receivers may deem
advisable: to collect and receive the income and revenues of said
property and to collect all outstanding accrued or accruing accounts,
things in action and credits due or owing to the defendant; to
3 hold and retain all moneys received 1 such manner, and to
the end that the same may be applied under this order and
such other and further orders as this court may hereafter make.

3. That all persons, firms, or corporations having in their pos-
session any of the said property and premises of the defendant shall
deliver the said property and premises to the receivers and each and
every of the officers, directors, agents and emplovees of the defend-
ant shall be, an they hereby are, commanded and required forthwith,
upon demand of said receivers or of their agent or agents. to deliver
and turn over to the said receivers, or their duly constituted repre-
sentative, any and all books of accounts, vouchers and papers, debts,
stocks, bonds, bills, notes and evidences of indebtedness, leases and
contracts, accounts, moneys or other property in their hands, or
under their control, belonging to or in the possession of the defend-
ant to which the defendant is or may beceme entitled, and each of
sald officers. directors, agents, and employees is hereby commanded
and directed to abide by and conform to such orders as may be
from time to time made by the said receivers or their duly con-
stituted representative in conducting the cperation of and the main-
taining and preservation of said property mn the proper discharge of
their duties as receivers.

4. That the defendant and its officers. agents, employees, direc-
tors, attorneys, and all other persons claiming under and by virtue
of the defandant. all other persons, firms, and corporations whatso-
ever and wheresoever located or domiciled he, and they hereby are,
restrained and enjoined from interfering with, attaching, levying
upon, or in any manner whatsoever disturbing any operation of the
property or premises of the defendant, or prosecuting any actions or
<uits which affect the property of the said defendant, or in taking
possession thereof, or in any way interfering with the same or any
part thereof, or interfering in any manner to prevent the discharge
by the said receivers of their duties. And this order shall apply
not only to property in the possession of the defendant, but also to
any reversions and remainders thereof,

ity
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5. That the receivers shall each file, within three days from the

date of this decree, with the clerk of this court, a proper bond, with

a surety or sureties to be approved by the clerk of this court

4 in the penal sum of $150,000 conditioned upon the proper

discharge of his duties and the proper accounting for all funds

coming into his hands as receiver, according to the orders and de-
crees of this court.

6. That the receivers arve authorized, until further order of this
court, to make such pavments and to do and perform such other
acts and thimgs as they may deem necessary or expedient to carry
on the business of the defendant, and to adopt, assame, reject or
surrender, by a writing duly signed. any contract, lease or leaschold
cstate now vested 1n or belonging to the defendant.

That either recerver may at any time, by a writing signed by him,
delegate to the other power to act. but this power to delegate <hall
not applv to the power to execute receivers’ certificates or other like
evidences of indebtedness of the receivership, nor shall it apply to the
power to sell or deal with assels outside the usual cour-e of man-
ufacture and trade. but in the said execution of saud evidence of
indebtedness as aforesaid and in the sale of or dealing with asxets
outside the ordinary course of manufaecture and trade, the signuature
of hoth recetvers <ball b neco wary to bined the recervers.

7. That the recaivers are hereby authorized and cmpowered to
insiitute and pro-ecute within this Commonwealth or elsewhere,
and in their name as receivers or in the name of the defendant, all
such suits as may he now pendimg and as may be authorized by
this court for the proper protection of the <l property and the
discharge of the trust and to prosecute to final judgment or to com-
promise as may beo i ther judgment, advisable, all pendine suits
brought by or in behalf of the (loh‘n lant, and to defend. compro-
mise, or llqunhw all actions and clans now or hereafter pending
or instituted against the defendant or the receivers. and to pay,
settle, and dis« Dar ce. i ther diseretion, elaims against the defendant
or the receivers arising in the ordinary course of bu,\mos&. etther prior
or subsequent to the date of this order. But no payvment shall be
made hy the receivers in respect to any sutts now peadimg, without
the order or direction of a judge of this court. and no action taken
m defense of any such action o suit against the defendant <hall have

the effect of establishing any elaims upon or right in the
J property or funds in the possession of the recelvers, or to alter
or change the existing equities or legal rights of the parties.

8. That the recervers <hall retain possession and continue to dis-
charge the duties and trosts aforesaid until the further order of this
court : and shall, withm forty dayvs from the entry of this decree,
file with this court an mventory of all of the property and assets of
the defendant which shall then have come to their possession or
knowledge, together with a list of its labilities: and shall. from
time to time, make report of their doings m the premises, and. from
time to time. may apply to this court for such other and further
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directions as they may deem necessary and requisite to the due
administration of this trust.

9. The complainant is hereby authorized to apply to any other
court of competent jurisdiction for such order or orders in the prem-
Ises as the complainant may deem necessary to carry out any of the
orders 1ssued by this court. The right is reserved to the parties
hereto to apply to the court for any other or further instructions to
sald recervers, and this court reserves the right to make such further
orders as may be proper, and to modify this control and, in all
respects, to regulate and control the conduct of the receivers.

By the court:

Joun E. GiLman, Jre.,
Deputy Clerk.

October 17, 1933.

J. A. L. D.J.

¢ In United States District Court
Leceivers’ petition for order of notice to creditors to prove claims
Iiled January 3, 1934

To the Honorable the Judges of the District Court of the United
States for the District of Massachusetts:

Re<pectfully represent Williamn M. Butler and Jame- A. McDon-
ough, receivers of Hoosac Mills Corporation, that:

There are certain persons, firms and corporations which are cred-
itors of Hoosac Mills Corporation, the name of said creditors and
the amount or amounts of their claims being not fullv known to
your petitioners.

Wherefore your petitioners prayv that an order of notice be issued
to all ereditors of Hoosac Mills Corporation to file proofs of claim
against Hoosac Mills Corporation with William M. Butler and
James A. McDonough, receivers, on or hefore the date to be set hy
this Honorable Court.

Wirrraar M. Burper.
James A, McDoxoven,
Reccivers of Hoosue Mills (Coyporation.

In United States District Court
Order on vecelvers' petition for arder of no?/ce
January 3, 1934
Brewster, J. In the above-entitled cause, it Is ordered that the
receivers give notice to all persons having claims agaimst said cor-
poration to present the same to said receivers for allowance: and

that the same be presented on or before the twelfth day of Feb-
ruary next, or be forever barred, unless the court. for good cause
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shown, shall otherwise order; by sending such notice, by letter or
postal card, to all known creditors as soon as may be, and by pub-
lishing a copy of this order in the Boston Evening Transcript, news-
paper printed in Boston, Massachusetts. Such claims shall
1 be filed with William M. Butler and James A. McDonough,
receivers of Hoosac Mills Corporation. 77 Franklin Street,
Boston.
By the Court:
Joux E. GiLmanw, Jr.,
Deputy Clerk.

In the Umited States District Court
Reccivers’ first report on claims
Filed February 28, 1934

Respectfully represent William M. Butler and James A. McDon-
ough, receivers of Hoosac Mills Corporation:

Pursuant to order of notice to prove claims your receivers have
received various claims, some requesting priority and some without
priority. This report covers only the claim of the United States.

The United States has filed a claim asserting priority for

(a) taxes under the Agricultural Adjustment Act: Tax, $80,-
591.72, interest to February 9, 1934, $1.102.36. and further interest at
12 percent per annum, and

(b) 1919 Income Tax: Tax, $27300.72, interest to IFebruary 9,
1934, $13.131.94. and further interest at 6 percent per annum.

CLAIM OF THE UNITED STATES—TAXES UNDER AGRICULTURAL ADJUSTMENT
ACT

1. The claim under the Agricultural Adjustment Act 1s for floor
taxes and processing taxes. The total amount of the claim for
taxes, #80,091.72, is in accordance with the returns filed by Hoosac
Mills Corporation and the receivers and the corporation’s record of
pavments.  The provisions relating to priority are found in U. S,
R. S. Sec. 3466. In the event the corporation is determined to be
solvent the priority should not apply. Interest is claimed to date
of payment. Interest at 1 percent per month i prescribed by Reve-
nue Act, 1932, Sece 626 (b) and U. S. R. 8. 3184, The total interest
contains a penalty of %286.20, which the receivers helieve is not col-

lectible against an estate in receivership. For this reason the
8 total interest item should be reduced by $286.30. The receiv-

ers are of the opmion that interest at the rate of 1 percent per
month is properly chareed on the tax to the date of appomtment of
the receivers, October 8, 1933, but that further interest is inequitable
and should be disallowed. The receivers, however, recommend dis-
allowance of the entire amount of taxes and interest under the
Agricultural Adjustment Act on the ground that said taxes are un-
constitutional and illegal as more fully set forth hereunder:
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2. The Agricultural Adjustment Act and the taxes imposed by
regulations issued thereunder are unconstitutional and void. The
powers assumed in said Act are beyond any of the powers given to
Congress by the Constitution. The frame and purposes of the Act
are contrary to the principles of our form of government. The taxes
imposed by said regulations are not imposed for any authorized
purpose of the government.

8. The provisions of said Act and the taxes imposed by regula
tions issued thereunder are bevond the powers granted m United
States Constitution, Article I, Section 8, Clause 3, relating to inter-
state and foreign commerce. The effect of said Act 1s not limited to
interstate and foreign commerce. The subjects regulated by the pro-
visions of sald Act are not commerce within the meaning of the
United States Constitution. The provisions of said Act go beyond
regulation and in seme instances amount to complete direction and
control, and in other instances place the United States Government
in the field of competitive bargaining with relation to manufacture
and agriculture. The said Act and the said taxes are an interference
with the rights reserved to the States in United States Constitution,
Amendment X.

4, The said Act and the taxes imposed hy regulations issued there-
under are not designed to raise revenue for public purposes but are
designed to ace umphsh an ultertor and unconstitutional purpose.
The said Act is designed and intended to take preperty from the
class of manufacturers and from those dependent on and purchasing
from them and to distribute it to the class of farmers. The system
of wholesale bounty and largess thus created is subject to no Check

or control but is dependent solely on the uncontrolled dis-
9 cretion of a single executive officer not elected by or I'CQ])()H-

sible to the pooplo The said Aet and the taxes imposed by
regulations thereunder and the system of bounties and benefits and
licenses thereby established are a scheme to fix prices of commodities
throughout the United States and suclh a purpose 1s contrary to the
spirit and intention of the Constitution and bevond the powers of
Congress. The said Act attempts to fix and regulate prices in trans-
actions entirely within a state and of goods not in interstate or for-
elgn commerce and 1s in violation of the rights reserved to the states
bv Umted States Constitution. Amondmont X.

The said Act and the taxes imposed by regulations issued there-
under constitute an unlawful delegation of legislative power to
an executive officer and are contrary to the separation of powers
prescribed by the United States Constitution, Article I, Scction 1
Article II. Section 1: Article I, Section 7, Clause 1: Article I,
Section 8, Clause 1. and Article I, Section 9, Clause 7. The Act
itself imposes and levies no tax. The entire taxing power, includ-
ing the power to determine the commeod ties to be taxed. to fix the
rat,e of the tax, to determine the duration of the tax, to make excep-
tions and exclusiong from the operation of the tax and many other
powers are delegated to the Secretary of Agriculture. In addition to

-
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the taxing power many other legislative powers are delegated to the
cecretary by said det. The Act deprives the people of the right
reserved to them of making their own laws through their duly
constituted representatives.

6. To the Secretary of Agriculture and the Secretary of the Treas-
ury is entrusted the power 1o use for the purposes of this Act any
and all money in the Treasury not otherwise appropriated. To the
Secretary of Agriculture is cntrusted the power to pay out the
proceeds of said taxes without any iimitation by wayv of appropria-
tron and without control by Congress or the courts, in violation of
United States Constitution, Article I, Section 9, Clause 7.

7. The taxes imposed by regulations wssued under said Aet, so far
as they are direct taxes, are not proportional to the population as
required by the Umited States Constitution, Article I, Section 9,

(Clause 4, and Article I, Section 2, Clause 3.
10 8. Tht taxes imposed by said Act, so far as they are excise
taxes. are not uniform throughout the United States as re-
quired by United States Constitution, Article I, Section 8, Clause 1.

9. The said Act is so vague and indefinite and leaves so much to
executive decision that it 1s not susceptible of accurate interpreta-
tion. enforcement, or review.

10. The said Act and taxes imposed by regulations thereunder
are a deprivation of property without due process of law and a tak-
ing of private property ostensibly for a public purpose without com-
pensation in violation of Umited States Constitution, Amendment 5.
The purpose for which property is taken under said Aect is not a
public purpose. There 1s no adequate provision for review of assess-
ments other than by paving and suing for an amount which may
be destructive to the business,

11. The regulations issued under said Aet and the rate of tax
preseribed by said regulations are not in accordance with the require-
ments of said Aet and are illegal. The said Aect 1s unconstitutional,
illegal, and void because it attempts to authorize the taking of prop-
erty from one class of persons through the instrumentality of the
United States Government and the giving of such property to an-
other class of persons.

12. The Xet and the taxes mmposed by regulations thereunder are
class Tegislation.  The provisions of the et set up a virtual die-
tatorship.  The Act is contrary to the prmeiples of a republican
form of government guaranteed by the United States Constitution,
Article TV, Section 4, and the implications thereof. The Act is
contrary to the mtention and purposes of the founders of our gov-
ernment and to the spirit of the Constitution.

CLAIM OF THE UNITED STATES—INCOME TAX 1919

1. The claim of the United States so far as it relates to Income
Tax 1919, $27.300.72, and interest at 6 percent to date of pavment
refers to a so-called transfer tax arising out of transfer of the
assets of Nemasket Mill.  The provisions relating to priority are

263095—35 2
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found in United States Revised Statutes, Sec. 3466. In the event
the corporation is determined to be solvent the priority should
11 not apply. The receivers are of the opinion that if the claim
is allowed interest is properly charged at the rate of 6 per-
cent per annum to the date of appointment of the receivers, Octo-
ber 8, 1933, but that further interest is inequitable and should be
disallowed.

2. The receivers are of the opinion that Hoosac Mills Corporation
is not indebted to the United States in the amount of $27.300.72 and
$12.784.59, nor in any sum whatever, as the transferee of the property
of Nemasket Mill. The subject matter of this claim came on for
hearing before the Board of Tax Appeals May 4., 1933, and was sub-
mitted on an agreed statement of facts. To date the Board has not
rendered its decision.

8. Without waiving any right of appeal from the decision of the
Board of Tax Appeals or any right to have such decision reviewed
in this proceeding the receivers recommend that the question of
allowance of disallowance of this claim be held in abevance until a
final determination of this controversy under the laws of the United
States.

Wherefore said receivers prav:

1. That said claim for taxes and interest under the Agricultural
Adjustment Act be disallowed.

2. That the elaim for 1919 Income Tax be held in abeyance until
final determination of the controversy under the laws of the United
States.

3. That this report be approved and allowed.

Respectfully submitted.

Wirniam M. BurLEr,
James A. McDoxorar,
Receivers of Hoosac Mills Corporation.

In United States Distriet Court

[
o

Motion for leave to amend receivers' first report on claims
Filed April 27. 1934

Now come the receivers in the above-entitled cause and say that
their first report on claims is to be heard on the thirtieth day of
April 1934, and that 1t has been assumed by the court and counsel
that the matters then and there to be argued are based solely on
matters of law which have chiefly to do with the constitutionality
of the Act obtaining in the premises, but that thev are advised by
counsel and therefore believe and aver that the first sentence of
paragraph 11, which reads as follows:

“The regulations issued under said Act and the rate of tax pre-
scribed by said regulations are not in accordance with the require-
ments of said Act and are illegal .
raises certain questions of fact dehors the record.
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Wherefore, in order that there may be no misunderstanding, the
receivers move that they be allowed to strike from the report the
words “ The regulations issued under said Act and the rate of tax
prescribed by sald regulations are not in accordance with the require-
ments of said Act and are illegal * and that the report be accord-
ingly amended.

Wirriam M. BUTLER.
Jamrs A. McDoxNoua,
Receivers of Hoosac Mills Corporation.

April 30, 1934, Allowed.
E H. B, D.J.

Recital as to hearing. ete.

The above-mentioned motion for leave to amend was allowed
he court on April 30, 1934.
'so on the said thirtieth day of April A, D. 1934, said cause
ame on to be heard by the court on the part of the receivers’ first
report on claims relating to the claim of the United States for
taxes under the Agricultural Adjustment Act, the Honorable Elisha
H. Brewster, District Judge, sitting.
Said cause was thence continued under advicement from

i term to term to the September Termo . Do 1924, when, to

wit. October 19, 1934, an opinion of the court was anovnced.
rutine that the claim presented by the United States is a valid elaim
and <hould be allowed as such m the receiverchip proceedings.

by
A

In United States District Court

Supplemental memorandum or findings of fact and couclvsions of
leir wnder eqiity rule 7014

IFiled January 4, 1935

BrEw~TER, J.: Upon the receivers’ report on the claim of the
United States for taxes under the Agricultural Adjustment Act. and
at the request of the Government, T make the followmg findings of
fact pursuant to Equity Rule 7014

Findings of Faet

[. On or about February 12, 1934, the United States. through
Joseph P. Carney, Collector of Internal Revenue for the collection
district of Mascachusett-, filed a claim with William M. Butler and
James A MeDonough, receivers in this proceeding for the Hoosac
Mills Corporation, seeking thereby to colleet certain cotton process-
mg and floor stocks taxes 10 the anount of $81.694 28, plus interest,
due and owing from the said corporation under the provisions of
Sections 9 and 16 of the Act of Congress approved May 12, 1933,
known a< the “Agrienltural Adjustment Act ™ (C. 25, 48 Stat. 31).
and al<o certain income and profits taxes for the vear 1919, due and
owing from the said corporation as transferee of the Nemasket Mill.
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2. The present issue relates only to the claim for cotton processing
and floor stocks taxes under the Agricultural Adjustment Act.
3. The Hoosac Mills Corporation, a processor of cotton, or its
receivers, had previously filed with the Collector of Internal
14 Yevenue at Boston original and amended floor stocks tax
returns containing an inventory of articles processed wholly
or in chief value from cotton, held for sale or other disposition by it
on August 1, 1933, and showing the tax liability on account thereof
under Section 16 of the gricultural Adjustment Act, and also
processing tax returns for the period \ugust 1, 1933, to October 7,
1933, inclusive. showing the number of pounds of cotton put in
process by 1t during said period, and showing the tax hability on
account thereof under Section 9 of caid Act. A portion of the taxes
shown therein was paid by the Hoosac Mills Corporation or the
receivers,
4. The Government’s claim is for the unpaid balance and interest
(plus intevest thereon) and is made up as follows:

Section 9 (Processing
Taxes)
August_ . _______ $5, 726 05 Tax
286. 30 5% penalty
74. 44 Ascessed int, 11/29/33-1/8,/34
36. 73 Acerucd nt. ($5,800.49) at 129, 1/18/34-
2/9/34
August 2 Additional 17, 701. 44 Tax
o 00 Meerued int. (85,900 48) at 1297, 1/2/34-
2/1/34
31. 47 AC(’/I‘HO(I mnt. (811,800.26) at 127, 2/2/34~
2/9/34
September_________ 12, 835. 14 Tax,
64 18 Accrved mmt (86,417.57) at 1277, 11/30/33~
12/30/33
290 93 Acc;‘ue(lint ($12,833.14) at 1277, 12/31/33=
2/9/34
October__________. 6, 862 72 Tax.
22 88 Accrued int. ($2,288 57) at 127/, 12/1/33-
12/31/33
45 77 Accrued mt. (%4,577 14) at 1297, 1/1/34-
1/31/31
15 20 59 Accrued int (46,862 72) at 127, 2/1/34-
2/9/34.
Section 16 (IFloor Stoecks I
Taxes):
August____________ 1, 102 & Tax.
76 Accrued int. (8275 71) at 12¢., 10/1/33-
10/31/33
5 51 Acerued int (%351 42) at 1277, 11/1/33-
11/30/33
Accrved mt. ($827.13) at 127, 12/1/33-
12/31/33.
14 34 Accrued int. (£1,102.85) at 12¢;, 1/1/34-
2/9/34.
August Additional_. 36, 363 52 Tax
90 91 Acerued int. ($9,090 88) at 12¢,. 12/2/34-
2/1/34
48 48 Accrued int. ($18,181.76) at 127, 2/2/34~
2/9/34.

n
]
-3

Total___________ 81, 694 28
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5. There is no dispute regarding the amount of the balance due
the United States on this tax claim. The court finds from the evi-
dence that the total amount of the clamm as set forth in paragraph 4
15 now due and owing the United States from the corporation, that
it has been correctly computed, and that it is correctly made up in the
manner indicated in said paragraph 4.

6. Pursuant to the provisions of said Act, the Secretary of Agri-
culture determined, and, under date of July 14, 1933, proclaimed that
rental and/or benefit payments were to be made with respect to cot-
ton, a basic agricultural commodity.

7. Under date of July 14, 1933, with the approval of the Presi-
dent, the Secretary of Agriculture made Cotton Regulations, Series
2. These regulations in part provide as follows:

I do hereby ascertain and prescribe that for the purposes of said
Act the first marketing year for cotton shall begin August 1,

1933.
16 I do hereby determine as of August 1, 1933, that the process-

ing tax on the first domestic processing of cotton shall be at
the rate of 4.2 cents per pound of lint cotton, net werght, which rate
equals the difference between the current farm price for cotton and
the fair exchange value of cotton, which price and value, both as
defined in said Act, have been ascertained by me from available sta-
tistics of the Department of Agriculture.

8. In the aforesaid regulations and i Cotton Regulations, Series
2, Supplement 1, signed by the Secretary of Agriculture and ap-
proved by the President on July 28, 1933, conversion factors com-
puted from available statistics of the Department of Agriculture
were established to determine the amount of tax imposed or refunds
to be made with respect to articles processed from cotton. Certain
definttions  were also established therein.

9. The Secretary of Agriculture determined the difference between
the current average farm price of cotton and the fair exchange value
of cotton as of August 1. 1933, to be +2 cents per pound of lint
cotton, net weight. from available statistics of the Department of
Agriculture.  The rate of tax was based on reports and statistics
gathered by the Department of Agriculture in accordance with the
established practice, from which were compnuted averages (1) of
farm price of cotton during the period August 1, 1909, to July 1,
1914 (12.4 cents per pound), and (2) of the farm price of cotton
on June 15, 1933 (8.7 cents per pound), and also an index of prices
paid by farmers for commodities which they bought (103 percent).
Thus from the available statistics of the Department of Agriculture
the Secretary ascertained the “ current average farm price ™ and the
“fair exchange value 7 of cotton.

10. The processing and floor stocks taxes involved were compnuted
at the rate of 4.2 cents determined by the Secretary of Agriculture.

11. The prescribed marketing yvear was consistent with the cotton
year recognized by the Department of Agriculture, the Department
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of Commerce, private agencies in the United States and foreign
countries, as well as by earlier congressional act, and was properly
ascertained and prescribed by the secretary.
17 12. The receivers do not question the regularity of the acts
of the Secretary of Agriculture under the Agricultural Ad-
justment Aet and do not question that his regulations, and the pro-
visions thereof, were properly and correctly promulgated and were
in conformity with the said Act. They also do not question that the
rate of tax was properly computed in accordance with the provisions
of the said Act. At the hearing, language questioning the legality
of acts of the Secretary of Agriculture was, on motion of the re-
ceivers, stricken from the receivers’ report.

13. The evidence introduced i behalf of the United States dis-
closes and supports the factual grounds upon which the Congress
proceeded in its declaration of an emergency and of a legislative
policy, and upon which the Secretary of Agriculture proceeded in
executing that policy. No evidence has been introduced in behalf
of the receivers of the Hoosac Mills Corporation tending to contra-
dict or disprove the findings made by the Congress, and the basis
for such findings, in the declaration of emergency set out in the
Agricultural Adjustment Act.

14. In addition to the showing made by the evidence submitted
by the United States, as set out above. Government Exhibits 2-3,
24, 2-5, 2-6, 3-1, 3-2, 3-3, which are uncontroverted. show the
nature and details of the factual formulae prescribed by Congress
which are to be considered in the determmation by the Secretary of
Agriculture of the rates of processing taxes on basic agricultural
commodities. In addition, there 1s in the record uncontroveried
testimony showing the physical basis on which the Secretary of
Agriculture ascertained and established the conversion factors to
determine the amount of tax mposed or refunds to be made with
respect to articles processed from cotton.

Conclusions of lawr

The conclusions of law, as stated in my opmion of October 19,
1934, are to be deemed as conclusions of law rendered pursuant to
said Equity Rule 704 with two additional conclusions: (1) T rule
that the Agricultural Adjustment Act does not violate the provisions

of Article 1, Section 7, Clause 1, of the Constitution; (2) I
18 rule that there is now due and owing from the Hoosac Mills

Corporation to the United States of America the sum of
$81,697.28.

)
P ineAYe
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In United States Distriet Court
Llecree
January 4, 1935

This cause came on for final hearing on the receivers’ first report
on claims (insofar as the report relates to, and recommends the dis-
allowance of, the claim of the United States for taxes under the
Agricultural Adjustment Act) and the objections of the United
States made to the said recommendations of the receivers. Upon
the issues as thus made, evidence was introduced by both parties,
and the court having considered all the evidence, oral arguments
and briefs of both parties, and being fully advised in the premises,
it 1s by the court this fourth day of January, 1935, found, ordered,
adjudged and decreed:

1. That the Hoosac Mills Corporation is indebteded to the United
States in the sum of eighty-one thousand. six hundred ninety-four
dollars and twenty-eight cents ($81,694.28) . plus interest as provided
by law, said sum representing cotton processing tax due and owing
under the Argicultural Adjustment Act, approved May 12, 1933, as
amended, in the amount of forty-three thousand, four hundred
eightv-six dollars and nine cents ($43,486.09), plus interest and
penalties thercon computed to and meluding February 9. 1934, in the
amount of five hundred seventy-one dollars and fifty-five cents
($571.55). and also cotton floor stocks tax due and owing under
sail Aet, in the amount of thirty-seven thousand four hundred
sixtv-s1x dollars and thirty-seven cents ($37466.37), plus interest
thereon computed to and includimg February 9, 1934, in the amount
of one hundred seventy dollars and twenty-seven cents ($170.27).

2. That the receivers' first repert on claims be, and 1t hereby is,
disapproved insofar as it relates to the claim of the United States
for saud cotton processing tax and <aid cotton floor stocks tax.

3. That the claim of the United States is a valid claim. and should
be, and the same hereby is. allowed.

4. 'That William M.. Butler and James A. McDonough,
19 receivers of the Hoosace Mills Corporation, be, and they hereby
are, ordered and directed to allow the elaim of the Govern-

ment of the United States as follows:

(a) Forty-four thousand fifty-seven dollars and sixtyv-four cents
($44.057.64), representing the principal of the processing tax item
of claim. in which are included mterest and penalties computed to
and including February 9, 193+4: plus

(b) Interest on forty-three thousand four hundred eight-six dol-
fars and nine cents ($43.4R86.09) at the rate allowed by law from and
including February 10, 1934, to the date of payment;

(¢) Thirty-seven thousand six hundred thirty-six dollars and
sixtv-four cents ($37,636.64) representing the principal of the floor
stocks tax item of claim in which 1s included interest computed to
and including February 9, 1934 plus
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(d) Interest on thirty-seven thousand four hundred sixty-six dol-
lars and thirty-seven cents ($37.466.37) at the rate allowed by law
from and including February 10, 1934, to the date of payment.

5. This decree has no bearing in any way on that part of the re-
ceivers’ first report on claims dealing with the claim of the United
States for income taxes, which such matter and any other matters
relating to aid report are hereby reserved for the further considera-
tion and determination of this court.

Erisua H. BREWSTER,
Judge of the United Ntates District Court
for the District of Massachusetts.

Recital as to petition for appeal and allowance therveof

From the foregoing decree a petition for appeal to the United
States Circuit Court of Appeals for the First Circuit was filed by
the receivers of the Hoosac Mills Corporation on January 26, 1935,
and allowed by the court on the twenty-cighth day of said January.

In United States District Court
Opinion
October 19, 1934
[8 Fed. Supp. 552]

BrewsTER. J.: The receivers of the Hoosac Mills Corporation have

presented to this court a report on a claim of the United

20 States for $81,694.28, representing a balance due on the proc-

essing and floor stock taxes assessed pursuant to Sections 9

and 16 of the Act of May 12, 1933, known as the \gricultural Adjust-

ment Act. The receivers recommended that this claim be disallowed,
and ask that the report be approved.

The report brings into question the validity of the tax. The mat-
ter was heard on evidence submitted by the Government, oral argu-
ments and briefs. The evidence was largely received over the ob-
jections of the receivers, and ~o far as it or the arguments of both
parties relate to the occasion for, the expediency of, or the results,
beneficial or otherwise, of the Agricultural Adjustment Act. they
must be disregarded. except as they tend to disclose the factual
grounds nupon which Congress proceeded in its declaration of an
emergency and of a legislative policy, and the Sceretary of Agricul-
ture proceeded in executing that policy. It can here be said. as was
stated by Chief Justice Hughes i Home Building & Loan Associa-
tion v. Blaisdell, 290 T, S. 398, at page 444, that *“ The declarations

of the existence of this emergency by the legislature . . . cannot be
regarded as a subterfuge or as lacking in adequate basis . . . The

finding of the legislature . . . has support in the facts of which we
take judicial notice.”
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The facts controlling upon the issues presented may be briefly
stated as follows:

On July 14, 1933, with the approval of the President, the Secre-
tary of Agriculture promulgated a regulation which in part provided
as follows:

“I do hereby ascertain and prescribe that for the purposes of said
Act the first marketing year for cotton shall begin August 1, 1933.

I do hereby determine as of August 1, 1933, that the processing
tax on the first domestic processing of cotton shall be at the rate
of 4.2 cents per pound of lint cotton, net weight, which rate equals
the difference between the current average famn price for cotton
and the fair exchange value of cotton, which price and value, both
as defined 1n said Act, have been ascertained by me from available

statistics of the Department of Agriculture.
21 The prescribed marketing vear was consistent with the cot-

ton year recognized by the Dep‘utment of Agriculture, the
Department of Commerce, private agencies in the United States and
foreign countries, as well as by earlier congressional act. The rate
of the tax was based upon reports and statistics gathered by the
Department of Agriculture in accordance with the established prac-
tices from which were computed averages (1) of farm prices of
cotton during the period August 1909 to July 1914 (12.4 cents per
pound), and (2) of the farm prices of cotton on June 15, 1933
(8.7 cents per pound), and also an index of prices paid by farmers
for commodities which they bought (103 percent). Thus, from the
available statistics in the Department of Agriculture, the Secretary
of Agriculture ascertained the “current average farm price” and
“the fair exchange value” of the commeodity involved. He deter-
mined the rate at which the processing and floor stock tax was to be
levied, and thereupon proceeded to fix the rate of taxes at 4.2 cents
per pound.

The Hoosac Mills Corporation is a processor of cotton, and had,
or the receivers had, filed returns showing liability for the process-
Ing tax under Sectmn 9 of the A(rrlcultural Adjustment Act for
August, September, and October 1933, and showing the floor stock
tax for August 1933. There is no dispute regarding the amount of
the balance due on account of this tax lability.

The question whether the claim for these taxes can be recognized
as a valid claim turns upon the constitutionality of Title I of the
Agricultural Adjustment Act. The Act, in part, is entitled “An Act
to relieve the existing national economic emergency by increasing
agricultural purchasing power, to raise revenue for extraordinary
expenses incurred by reason of such emergency.” The title contains
a declaration of emergency and a declaration of legislative policy
which are set forth in the fol]owmo' language:

“Title I. Agricultural A(l]ustment———l)eclaration of Emergency.
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“That the present acute economic emergency being in part the
consequence of a severe and increasing disparity between the prices
of agricultural and other commodities, which disparity has
22 largely destroyed the purchasing power of farmers for indus-
trial products, has broken down the orderly exchange of
commodities, and has seriously impaired the agricultural assets sup-
porting the national credit structure, it is hereby declared that these
conditions in the basic industry of agriculture have affected transac-
tions in agricultural commodities with a national public interest,
have burdened and obstructed the normal currents of commerce in
such commodities, and render imperative the immediate enactment
of title I of this Act.

“ DECLARATION OF POLICY

“Sec. 2. It is hereby declared to be the policy of Congress—

“(1) To establish and maintain such balance between the pro-
duction and consumption of agricultural commodities, and such
marketing conditions therefor, as will reestablish prices to farmers
at a level that will give agricultural commodities a purchasing
power with respect to articles that farmers buy, equivalent to the
purchasing power of agricultural commodities in the hase period.
The base period in the case of all agricultural commodities except
tobacco shall be the pre-war period, August 1909-July 1914. In the
case of tobacco, the base period shall be the post-war period, August
1919-July 1929.

“(2) To approach such equality of purchasing power by gradual
correction of the present inequalities therein at as rapid a rate as
is deemed feasible in view of the current consumptive demand in
domestic and foreign markets.

“(3) To protect the consumers’ interest by readjusting farm pro-
duction at such level as will not increase the percentage of the con-
sumers’ retail expenditures for agricultural commodities, or products
derived therefrom, which is returned to the farmer, above the per-
centage which was returned to the farmer in the pre-war period,
August 1909-July 1914.”

For present purposes the following summary of the provision of
the Act may be deemed adequate:

Part 2 of the title confers upon the Secretary of Agriculture “in

order to effectuate the declared policy ” power to provide for
23 crop reduction and benefit payments with respect to basic

agricultural commodities through “ agreements with producers
and other voluntary methods” (Sec. 8 (1)).

To enter into marketing agreements with persons or associations
“engaged in the handling, in the current of interstate or foreign
commerce, of any agricultural commodity or product thereof ”
(Sec. 8 (2)): and to issue licenses to persons or assoclations so en-
gaged (Sec. 8 (3, 4)), the licenses being subject to terms and condi-
tions compatible with statutes which might be necessary to eliminate
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unfair practices or charges which tended to prevent the effectuation,
of the declared policy.

The Act further provides that in order “ to obtain revenue for ex-
traordinary expenses incurred by reason of the national economic
emergency, there shall be levied processing taxes ” as provided in the
Act. When the Secretary of Agriculture determines that benefit
payments are to be made, he shall proclaim such determination and
a processing tax shall be in effect from the beginning of the next
marketing year. The tax is levied on the first domestic processing
of the commodltv and 1s to be paid by the producer. The rate of the
tax is fixed by the Secretary of Afrrlcultme, but 1t must conform to
the requirements of sub-section b of Section 9, and is to be determined
as of the effective date of the tax. The rate must be adjusted from
time to time to conform to the requirements of the statute at such
intervals as the secretary may deem necessary to effectuate the de-
clared policy (Sec. 9 (a)).

Subsection b of Section 9 is in the following terms:

“(b) The processing tax shall be at such rate as equals the differ-
ence between the current average farm price for the commodity and
the fair exchange value of the commodity; except that if the Secre-
tary has reason to believe that the tax at such rate will cause such
reduction in the quantity of the commodity or products thereof
domestically consumed as to result in the accumulation of surplus
stocks of the commodity or products thercof or in the depression of

the farm price of the commodity, then he shall cause an appro-
24 priate investigation to be made and afford due notice and op-
portunity for hearing to interested parties. If thereupon the
Secretary finds that such result will occur, then the processing tax
shall be at such rate as will prevent such accumulation of surplus
stocks and depression of the farm price of the commodity * * *

Subsection ¢ provides that for the purposes of the title the fau*
exchange value of a commodity shall be the price therefor that will
give the commodity the same purchasing power, with respect to
articles farmers buy, as such commodity had during the base period,
namely, August 1909 to July 1914. Cotton and any regional or
market clasmﬁcatmn type, or grade thereof, is included in the term
“basic agricultural commodity ? (Sec. 11), and in case of cotton the
term © processing ” means the spinning, manufacturing or other proc-
essing except ginning of cotton (Sec. 9 (d) (2)).

The Aect appropriated in addition to the $100,000,000 oyt of other
monev in the treasury “ the proceeds derived from all taxes imposed
by " Title I of thhe Act © to be available to the Secretary of Agricul-
ture for expansion of markets, removal of surplus agricultural prod-
ucts, administration expenses, rentals, and benefit payments and
refund on taxes. The tax may be abated or refunded 1f the Secre-
tary of Agriculture shall certify that the effect of the tax is to
substantially reduce consumption and increase the swiplus of the
commodity (Sec. 15 (a)). The tax on products processed for ex-
portation may also be refunded (Rec. 17 (2)). If the Secretary de-
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termines that the tax is causing or will cause to the processor disad-
vantages in competition, he may, by proclamation, specify the com-
peting commodity and the rate of the compensating tax necessary to
prevent such disadvantages in competition (Sec. 15 (d)). A com-
pensating tax is also levied on imported articles processed from
commodities to which the Act relates (Sec. 15 (e)). The determina-
tion of the secretary upon the effect of the Act is made only after
due notice and hearing.

The Act provides for a floor stock tax on sales, or other disposition
of articles already processed which are held for sale at the time the
processing tax takes effect. When the Act ceases to be effective there
1s a refund with respect to processed articles held for sale or distri-

bution at the time of the termination of the Act.
25 Two underlying issues are presented. They are (1) whether

the processing tax and the floor stock tax are valid 1mposi-
tions, and (2) whether the proceeds of the tax are appropriated for
constitutional purposes. The issue, as 1 see it, is a broad one. It
comprehends an inquiry into not only the scope of the taxing powers
of Congress, but also into the powers of the Federal government to
regulate the production and the prices of ba-ic agricultural com-
modities.

First. The receivers contend that the taxes are not lawful, be-
cause they are direct taxes and not apportioned, or if they be re-
garded as excises they do not meet the requirements of uniformity.

The processing tax is clearly a tax upon the exercise of a partic-
ular use of property, namely, the privilege of manufacturing or
otherwise processing a commodity. The tax conforms to that class
of taxes upheld as proper excise taxes in the Supreme Court.
Knowlton v. Moore, 178 U. S. 41, 48; Bromley v. McCaughn, 280
U. S. 124; Patton v. Brady, 184 U, S. 608 McCray v. United States,
195 U. S. 27; Nicol v. Ames, 173 U. S. 509, With respect to the
floor tax, the nature of the tax is not so clearly defined because of
the ambiguity in the language of Section 16. Section 16 (a) pro-
vides that upon the sale or other disposition of any article processed
from any Commochtv, with respect to which a processing tax is to
be levied, which is “held for sale or other disposition” when the
processing tax first takes effect, or when it is wholly terminated, by
any person. there shall be made a tax adjustment according to sub-
sections 1 and 2. Subsection (1) fixes the rate of the tax, and also
provides that “ Whenever the processing tax first takes effect, there
shall be levied, assessed, and collected ” the tax. Subsection (a) pro-
vides for a tax adjustment when the cale is made, and (a (1))
provides that the tax shall be assessed when the processing tax

takes effect. This apparent conflict. can be reconciled by construing
(a (1)) as merely fixing the time ‘when the floor stock tax takes
effect and the rate of the tax. This would be consistent with (a (2))
which fixes the time when the floor-stock tax shall cease to operate.
It obviously was the legislative intention that the two taxes shonld
operate contempomneoukly (a (1)) sets out the method of adjust-
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ment as to goods on hand when the law became effective, and
26 (a (2)) the method of adjustment as to goods on hand when

the law ceases to be effective. In both instances, the adjust-
ment is to be made “upon the sale or other disposition of the arti-
cle.” While this interpretation is not entirely free from doubt, it
is to be favored, because the tax can then be treated as a tax imposed
on the sale or other disposition of property, and therefore capable
of being sustained as an excise. If it is held to be a tax levied or
collected because of the general ownership of property, the tax
would be a direct tax and fail, be(au&e it was not apportioned.
Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429; Dawson v,
Ky. Distilleries Co., 255 U. S. 288. If reasonably possible, that
construction will be adopted which upholds the constitutionality
of the Act. Plymouth Coal Co. v. Penn., 232 U. S. 531; Buttfield
v. Stranahan, 192 U. S. 470; Nicol v. Ames, supra.

If the tax is deemed to be one imposed upon the holding of the
article for sale or other disposition, I can see no distinction in prin-
ciple between the floor-stock tax and the excise, considered in the
case of Patton v. Brady, 184 U. S. 608, and it comes within the
definition of an excise adopted in Bromley v. McCaughn, supra,
where the court remarked:

“This court has consistently held, almost from the foundation
of the government, that a tax imposed upon a particular use of
property or the exercise of a single power over pmpelty 111C1(1ental
to owncrshlp, 1s an excise which need not be apportioned.”

The receivers argue that the tax does not comply with the require-
ments of Section 8 of Article 1 of the Constitution, that all excises
shall be uniform throughout the United States. The argument is
based upon the provisions of Section 11, which authorizes the Sec-
retary of Agriculture to exclude from the operation of the Act any
basic commodity or any regional classification thereof. They say
that if the power is exercised a commodity from one part of the
United States may be subject to the \ct. while the same commodity
from another section would not be. “ But what the Constitution
commands is the imposition of a tax by the rule of geographical

uniformityv, not that in order to levy such a tax objects must
27 be selected which exist uniformly in the several states.” Mr.

Justice White in Knowlton v. Moore, supra; Gottlieb v. White,
1 Fed. Supp. 9055 affirmed 69 Fed. (2) 792. The tax meets this test
of uniformity. Every processor of the commodity, wherever it may
have originated, would be liable to the same tax upon that particular
commo(hty or classification thereof. If the commodity happened to
fall within the class of excluded commodities, the Act would not
operate upon the processing of it, and no tax could be imposed.

Seconp. The constitutionality of the Act is assailed, upon the
ground that it unlawfully delegates legislative power to the execu-
tive branch of the government. There are those who question
whether the earlier accepted doctrine of the separation of powers of
the government has today sufficient vitality to render it an adequate
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basis for setting aside an Act of Congress on that ground. Modern
writers refer to the doctrine as merely an “American primitive ” or
a constitutional dogma for which Montesquieu is held responsible,
because he once said that the English people owed their liberty to
the separation of governmental functions. Whether it is an “Ameri-
can primitive ” or a dogma of foreign origin, it was recognized by
Chief Justice Marshall in Wayman v. Southard, 10 Wheat. 1. In
Field v. Clark, 143 U. S. 649, the doctrine was deemed “ vital to the
integrity and maintenance of the system of government ordained by
the Constitution ”, See Kilbourn v. Thompson, 103 U. S. 168;
Union Bridge Co. v. United States, 204 U. S. 364. 381; J. W. Hamp-
ton v. United States, 276 U. S. 394; Mass. v. Mellon, 262 U. S. 447;
O’Donoghue v. United States, 289 U. S. 516. There has. neverthe-
less, developed in the United States a marked tendency, which has
attained considerable momentum during the last two years, toward
the extension of fields of governmental activities, and hand in hand
with this tendency has gone ever-increasing power to administrative
officers to perform functions not strictly administrative but which
partake of the character of legislative or judicial functions. Bu-
reaus have been created with authority to interfere with the affairs
of the individual. Regulations and executive orders with the force
of law have been promulgated and have been upheld. even where
a violation resulted in a penalty, United States v. Grimaud,

28 220 U. S. 506. The result of this tendency has been a vast ac-
cumulation of administrative law, so called, applied by boards,
commissions and officials.  (See Report of the Special Committee on
Administrative Liaw to the Bar Association submitted at the 57th
Annual Meeting.) The drift is not peculiar to the United States.
The courts of England have given serious consideration to the grow-
ing mass of administrative law in that countrv. Some five years
ago the Lord Chancellor referred to a committee the duty of con-
sidering *“ the powers exercised by or under the direction of (or by
persons or bodies appointed especially by) Ministers of the Crown
by way of (a) delegated legislation * * * and to report what
safeguards are desirable or necessary to secure the constitutional
principles of the sovereignty of Parliament and the rule of law .
See Administrative Law in England, Towa Law Review, Vol. XVIII,
It is significant, however, that up to the pre-ent time no Act of
Congress. so far as I am aware, has been held invalid because it con-
ferred legislative powers upon an executive or administrative officer,
though several acts have been attacked on this ground. Thus the
President’s authority to supend for such time as he should deem just
the provisions of the Tariff Act of 1890 relating to the free introduec-
tion of certain commodities was upheld in Kield v. Clark, supra.
The Secretary of the Treasury was held to be lawfully authorized to
establish standards to govern in the importation of teas. and to for-
bid importation which did not come up to the fixed standard. Butt-
field v. Stranahan, 192 U. S. 470. The court has also sustained an
act authorizing the Interstate Commerce Commission to designate
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standard weights and maximum variation of drawbars for freight
cars. St. Louis & Iron Mt. R. R. v, Taylor, 210 U. S. 281, and like-
wise an act. giving the President power to change rates under flexible
tariff provisions. J. A. Hampton v. United States, supra. For
other cases upholding the delegation of authority involving the exer-
cise of powers of a legislative character, see Erhardt v. Boaro, 113
U. S. 537; Avent v. United States, 266 U. S. 127; United States v.
Grimaud, supra; United States v. Atchison, T. & S. F. R. R. Co.,
934 U. S. 476; Union Bridge Co. v. United States, 204 U. S. 364;

Ryan v. Amazon Petroleum Corp., 71 Fed. (2) 1; Williams-
29 port Wire Rope Co. v. United States, 277 U. S. 551; Blair v.

Osterlein, 275 U. S. 220; Heiner v. Diamond Alkali Co.. 288
U. S. 502; United States v. Shreveport Gram Co., 287 U. S. 77; P. F,
Petersen Baking Co. v. Bryan, 290 U. S. 570.

These cases demonstrate that when Congress has gone as far as it
reasonably can in declaring a policy, and the means to accomphsh
the end sought, leaving to administrative officers the filling in of de-
tails, the statute will very likely he upheld, even if no definite stand-
ard has been established, and though the functions are legislative in
character.

In the light of the foregoing, it is necessary to con<ider the anthor-
ity conferred upon the Secretary of Agriculture by Title T of the
Agricultural Adjustment Act. The Congress declared a policy which
had for its objective the raising of the price level of agricultural
commodities, and restoring the purchasing power of such commodi-
ties to that which obtained in the pre-war period, 1909-191+t.  To that
end, 1t authorized the Secretary to enter into agreements with pro-
ducers to reduce production of certain specified basic agricultural
products, to enter into marketing agreements with producers, to issue
licenses permitting processors and associations of producers to en-
gage in the handling in interstate commerce of agricultural commodi-
ties, upon such terms and conditions consistent with acts of Con-
gress as the secretary might deem necessary to eliminate unfair
practices or charges that would tend to prevent the effective accom-
plishment of the declared policy or hinder the restoration of normal
economic conditions. This program outlined by Congress neces<arily
mvolved the expenditure of large sums of money for benefit pay-
ments and for other purposes. To meet, in part at least, the<e ex-
penditures, Congress saw fit to impose an excise on processing of
certain basic agricultural products. It laid down a formula by which
the rate of the tax was to be determined, and prescribed the source
from which the secretary should derive his data in applying the for-
mula. The Act leaves it with the secretary to determine what basic
commodities or classifications thereof should be brought under the
Act, and to fix the time when the tax provisions should become ef-

fective, and when they should cease to operate.
30 It also, in Section 9 (b), permits the secretary to fix a rate
which may not conform to the formula. There ic a provision
that if the secretary has reason to believe that the rate will reduce
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the consumption, so as to result in a surplus of the commodity, or
depress farm prices, he shall cause an investigation to be made, and
if he finds that these results will occur, the rate then is to be such
as will prevent such surplus or depression of prices. Obviously, the
secretary furnishes his own standard of what is required by these
provisions. If Congress in its wisdom deemed it expedient to intro-
duce into the legislation flexible provisions in order that a strict
application may not defeat the intended end, it is doing no more
than it has done in earlier tax legislation. Certain provisions of
the Internal Revenue Act may be cited as illustrations:

Sections 327, 328 of the Revenue Act of 1918 and 1921; Williamns-
port v. United States, supra; Heiner v. Diamond Alkali Co., supra;
Blair v. Osterlein, supra.

The question arises, therefore, whether it can fairly be said re-
specting the Act that Congress, and not the secretary, has imposed
the tax, and having gone as for as it reasonably can in forwarding
the avowed policy of the legislation, has conferred upon the secretary
merely discretionary authority to be exercised only in the execution
of the law.

The formula for fixing the rate of taxes is somewhat indefinite.
Statistics of the Department of Agriculture at best are only averages
obtained from variable factors sub]ect to different 1nte1p1etat1ons
The discretion to fix the rate, regardless of the formula, and to decide
when and on what commodities a processing tax shall be levied,
would seem to lodge with the secretary power to impose taxes—a
power which the Constitution placed with the legislative branch. It
must, I think, be conceded that legislative functions are conferred
upon administrative officers by the Act. But whether there has been
an unlawful delegation of power is to be doubted upon the authori-
ties. The courts have not as yet clearly defined the line between
lawful and unlawful delegation of legislative power. While the Ag-
ricultural Adjustment Act would seem to come near the line, it would
be presumptuous for this court to undertake to put the Act outside

the circle of the Constitution in view of earlier acts already
31 cited which have received the sanction of the Supreme Court.

So far as we are concerned with the delegation of legislative
authority, I can see no sound distinction in principle between stat-
utes imposing a duty on importation, and one imposing an excise
on domestic manufactures.

THIrp. The receivers make the further contention that the tax is
invalid because the Act constitutes an unlawful attempt to legislate
outside the powers granted to Congress and within the field of State
powers.

The Government argues that the receivers, as taxpayers, cannot
attack the validity of the taxes by questioning the purposes for which
they have been levied. If this issue involved only the legality of
appropriations of proceeds of taxes lawfully exacted, the attack must
necessarily fail. The course of history under the Constitution fur-
nishes numerous instances where appropriations have been made for



UNITED STATES VS. WILLIAM M. BUTLER EL AL

territorial expansion, to advance education, and to promote particu-
Jar industries. Large appropriations have already been made to
establish and maintam the Department of Agriculture and the varied
activities of that Department. It 15 inconceivable that all these ap-
propriations could have been illegal. Story m his work on the
Constitution, Sec. 991, says:

~Appropriations have never been linted by Congress to cases
falling within the specific powers enumerated in the Constitution,
whether these powers be construed in their broad or narrow sense.”

But there 1s implicit in the issue something more than the power
to appropriate pubiic funds.  While the statute (Sec. 9) recites that
the processing tax Is to be levied ** to obtain revenue for extraordi-
nary expenses mcurred by reason of the National Emergency Act ™,
the Act, taken as a whole. leaves no doubt of the legislative intent to
levy the tax for the purposes of defraying the expenses of adminis-
termyg the Act and paying the debts incurred for benefit payments,
and rentals mceident to the crop-reduction program.

The taxing power of Congress, while extremely broad, is not with-

out its hmitations, and one of these is that it shall be exercised
32 for public uses as distinguished from private ends. Loan A<so-

ciation v. Topeka, 20 Wall. 655, In that case the court
observed that:

*OF all the powers conferred upon government. that of taxation
1> most liable to abuse. Given a purpose or object for which taxation
may be lawfully used and the extent of its exercise is in its very
nature unlimited.”

But the court adds that:

" This power can as readily be emploved against one class of
mdihviduals and in favor of another. so as to ruin the one class and
give unhnuted wealth and prosperity to the other. if there is no
unplied limitation of the uses for which the power may be exercised.”

And m this opinion taxes are defined as “ burdens or charges nn-
posed by the legislature upon persons or property to raise money for
public purposes.”

The Constitution has restricted the power to levy taxes to two pur-
poses, namely. payment of debts of the United States, and to provide
for the general welfare of the United States. This * general wel-
fare ™ clause does not embody a specitic grant of power. Jacobson v,
Mas<., 197 UL S. 11: Sherlock v. Alling, 93 U. S. 99. If, therefore, it
should appear on the face of the Act that it was ealculated to benefir
only private interests, it would be the duty of the court, T take it.
to declare the tax unlawful. It is not, however. within the province
of the court to substitute its judgment for that of Congress upon the
effect of a particnlar measure manifestly designed to promote the
general welfare of the people of the United States. Tt is no objec-
tion that mdividuals will derive profit from the consummation of
thﬂ legislative policy. Individuals benefit from every bounty. sub-
53dy: or pension provided for by statute, whether Federal or State.
Compare United States v. Realty Co.. 163 U. S. 427: Legal Tender

26395—35——4
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Case, 79 U. S. 457; Mountain Timber Co. v. Washington, 243 U. S.
219, 238; Noble State Bank v. Haskell, 219 U. S. 104, Another rule
affecting power of Congress to levy taxes is to be found in cases such
as The Child Labor Tax Case, supra, and Hill v. Wallace, supra.

This rule is that the law levying the tax must be a genuine
3¢ revenue measure, and not one intended to operate merely as a

penalty in order to “ coerce people of a State to act as Con-
gress wishes them to act in respeet of a matter completely the busi-
ness of the State government under the Federal Constitution ™ (Chief
Justice Taft in Child Labor Tax. p. 39.) The Agricultural Adjust-
ment Act does not offend in this respect. The prmeipal purpose ot
the Act is to regiment the agricultural industry by regulating pro-
duction of certain agricultural commodities. The tax is mecidental
to this main object. The power to tax 1s not belng used to coerce
compliance with regulations prescribed by the Secretary of Agri-
culture.

The tax, on the contrary, is laid to produce revenue which Con-
gress has, by appropriation. put at the disposal of the administra-
tive officer to be used for the purposes of the Act.

The third Iimitation is stated in the opinion of Veazie Bank v.
Fenno, 8 Wall. 533 at 541, where it is said:

“There are, indeed, certam virtual limitations (upon the tax-
mg power) arising from the principles of the Constitution itself.
It would undoubtedly be an abuse of the power if so exercised as
to impair the separate existence and independent self-government of
the States, or if exercised for ends inconsistent with the limited
grants of power in the Constitution.”™
It is necessary, therefore, to consider the purposes of the legisla-
tion 1 order to determine whether theyv are consistent with the
granted powers,

The language emploved in framing the Act eclearly indicates a
legislative intent to bring the powers exerted within the commerce
clause of the Constitution. Section 8 (2) and (3) of the Act, which
deal with marketing agreements and licenses, by express terms limit,
the authority of the secretary to deal only with those engaged 1n
handling, in the course of interstate commerce, agriculiural com-
modities.  The provisions of Section 8 (1) relating to the reduc-
tion of acreage or production. and the pavment of rental or benetits,
are not so limited. But when read in connection with the declara-
tion of an emergency it becomes apparent that the legislature sought

to connect the power with interstate commerce by proceeding
24 on the theory that ** the acnte economic emergency = which was

partly the result of disparity hetween agricultural and other
prices, destroving the purchasing power of farmers. gave rise to
conditions in the basic mdustry of agriculture which affected tran<ac-
tions in agricultural commodities with the national public interest,
and which burdened and obstructed the normal currents of com-
merce in such commodities, Whereupon Congress declared 1t to
be its policy to restore farm prices to prewar levels, and to that end

T e
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granted broad powers to the Secretary of Agriculture to enter upon
a program which 1t was hoped would eﬂectudte the policy and end
the dlbl)dIHV Here we note an ingenious attempt to bring this
legislation within the scope of the powers conferred by the commerce
clause.

We are. then, brought to an inquiry into the limitations which
the courts have set about the commerce powers of the Congress.
The grant is broad in its terms. The provisions of the grant have
heen accorded liberal interpretation, and within its proper scope it is
said to be unlimited.  The legislative motive in its exercise has
Leen held to be * free from judicial suspicion and inquiry.” (Chief
Justice Taft in Child Labor Tax Case, supra, p. 89.)

It is necessary, however, to keep in mind the observation of Chief
Justice Marshall i McCulloch v. Maryland, 4 Wheat. 416, 423,
that Congress may not * under the pretext of executing its powers
pas~ faws for the accomphshment of objects not entrusted to the
covernment.”’

The development ot the regulatory powers of Congress under the
commerce clause presents an interesting study. The power was first
apphed to the instrumentalities of commerce. (Iixamples: Inter-
ate Commerce Act: Emplovers’ Liability Act.)  The power has
heen exerted to prevent monopolies, and restraints of trade,  (x-
amples: Anti-trust Laws, see Standard O1l of New Jersev v, Umited
States. 221 UL 5. 1) It was also extended to prohibit transportation
m mterstate commerce of certain subjects of traflic the transporta-
tion of which was decmed to be detrimental to the public welfarve.
(Lottery Casge. Champion v. Ames, 188 U7 50 3210)

But in ITammer v. Dagenhart, supra, it was held that the
35 power could not be exercised to exclude from commerce articles
inherently mnocent,

This outline is suflicient to illustrate the marked tendeney of Con-
aress, approved by the court, to centralize power 1 the Federal gov-
ernment by invoking the grant contained 1 the commerce clause.

There are, however. to be inferred from the cases limitations
mmposed upon the exercise of the commerce power. It cannot be
apphed to the regulation of the manufacture of goods even though
mtended for shipment in interstate commerce.  United States v, E.
C. McKnight, 156 U, S, 1: see also Hamer v. Dagenhart, supra:
Utali Power & Tnght Co. v, Pfost, 286 U, 8. 165 Crescent Cotton Oil
Co. v. l\fl\blhhl])p]. 257 UL S, 129; Chassanoi! v. Greenwood, 291 T, S,
o541 nor to the mining of products. Delaware, Lackawanna & West-
ern R R. Co. v. Yurkonis, 238 U. S. 439: Heisler v. Thomas Colliery
Co.. 260 U. S. 240 Ohiver Iron Co. v. Lord, 262 U. S. 172, By the
same token, the commerce powers, I take it, could not he extended to
reach a crop of wheat or cotton, notwithstanding the farmer mav
have intended to introduce it into the channels of commerce. If,
therefore, Congress had undertaken by coercive measures to regulate
the amount of wheat or cotton a farmer should produce. a serious
constitutional question would arise whether Congress had not ex-
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tended the frontier of Federal bureaucratic activities too far. DBut,
as has already been noted, the authority delegated to the Secretary of
Agriculture by the first subdivision of Section 8 cannot be brought
to bear up any one who does not voluntarily submit to 1t and this f()r
a monetary consideration. The authority in the second subdivision
alco presupposes agreement between the secretary on the one hand
and processors and producers on the other. It is only in the third
subdivision that the regulatory powers may be forced upon the indi-
vidual against his Wlll, and these powers are restricted 1n thelr ap-
})hcatmu to those ““ engaged in the handling in the current of inter-
state and foreign conmmerce " of agricultural commodities.

A~ the matter comes before the court in the case at bar, my consid-
eration 1s restricted to the law as it 1s written. and does not extend to
the law as it may be interpreted and applied by administrative officers

acting under color of its provisions. It 1s coneeivable that
36 the power to license may be exercised through the mmposition

of conditions in such a way that the regulation would be be-
vond the scope of the legitimate powers of Congress under the com-
merce clause. Such a 1'esult however. 1s not to be presumed.  Moun-
tain Timber Co. v. Washington. supra; Prentis v. Atlantic Coast
Line, 211 U. 8. 2105 Henderson Water Co. v. Corporation Commis-
sion. 269 U. S, 278; Lieberman v. Van De Carr, 199 U, S, 552: Do-
herty v. McAuliffe, 7 Fed. Supp. 49.

These cases also dispose of the contention of the receivers—that
the legislation is class legislation. impo-ing burdens upon one class
for the benefit of another.

Furthermore, the Act was obviously enacted as an emergency
measure, and as such it must be treated. Congress has declared that
the conditions, which 1t aims to relieve by the measure, burden and
obstruct the normal current of comnierce in commodities.  While 1n
Hill v. Wallace. supra. the court refused to uphold the law involved.
there was dicta in the opinion indicating that if Congress had from
the evidence before it regarded that the sales for future delivery on a
board of trade directly interfered with mterstate commerce so as to
be a burden or obstruction, the law would have been upheld on the
doctrine of cases like United States v. Iferger. 250 U, S. 1993 Stafford
v. Wallace, 258 U. S. 495; Swift v. United States. 196 U. S, 375.

We have been 1‘&‘(‘(‘11“)’ told on the highest authority that an emer-
gency does not create power, nor Increase granted powers or diminish
restrictions imposel upon powers granted or reserved: but that an
emergency may furnish the occasion for the exercise of powers there-
tofore dormant. Home Loan Association v. Blaisdell, supra. A na-
tion-wide economic disturbance may create a condition which would
bring the purposes of the legislation into relationship with commerce
which would not exist under normal conditions, thereby furnishing
an occasion for the exercise of the commerce powers which might not
be legally exercised under more favorable economic conditions.
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It may be objected that if the law is to stand as a constitutional
enactment all limitations upon the power of the central government
to regulate local and individual interests in a time of emer-

37  gency would be effaced; that all Congress would have to do
would be to declare a policy that the reduced purchasing
power of any class of people burdened and obstructed the free flow of
commerce. In fact, Congress has already enacted a National Indus-
trial Recovery Act upon the declared policy that wide-spread unem-
ployment has burdened or obstructed interstate commerce. This
Act, at least as construed and administered, has been held unconsti-
tutional in Hart Coal Corp v. Sparks, 7 Fed. Supp. 16; United States
v. Lieto, 6 Fed. Supp. 32: United States v. Mills, 7 I* ed. %upp 547,

The conclusions which I have reached are not necessarily in con-
flict with these cases, because I am dealing with an entirely different
statute; and, as I have already indicated, I am concerned only with
the statute and not with any regulatory act of an administrative
officer.

Fourrm. It is said that the statute cannot stand. because it denies
to the taxpayer due process of law. In Nebbia v. New York, 291
U. S. 502, 525, it is stated “ The Fifth Amendment, in the field of
federal activity ” does “ not prohibit governmental regulation for the
public welfare.” It merely conditions “ the exertion of the admitted
power, by securing that the end shall be accomplished by methods
consistent with due process. And the guaranty of due process, as has
often been held, demands only that the law shall not be unreason-
able, arbitrary, or capricious, and that the means selected shall
have a real and substantial relation to the object sought to be at-
tained. It results that regulation valid for one sort or business,
or in given circumstances, may be invalid for another sort, or for
the same business under other circumstances, because the reasonable-
ness of each regulation depends upon the relevant facts.”

I am unable to discern any ground upon which it can fairly be
argued that the law imposing the processing, compensqtm and
ﬂoo1 stock taxes is arbitrary, unreasonable, or capricious. Congress
in its wisdom has seen fit to declare that the means selected have
a substantial relation to the object sought to be attained. This
declaration is not so wanting in substance as to warrant this court
in treating it as a mere pretext.

Respecting the contention of the receivers that the law is

o8  repugnant to the constitutional guarantees of a republican

form of government, it is only necessary to quote from the

opinion in Mountain Timber Co. v. \Vdshmcrton at page 234, where
1t is observed :

“As has been decided repeatedly, the question whether this guarc-
anty has been violated is not a judicial but a political question,
committed to Congress and not to the courts.”

The Agrlcultural Adjustment Act indubitably authorizes an ex-
ecutive to exercise powers of a legislative character. One may
entertain doubts respecting the right of Congress to exert the powers
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which it has attempted in the Act. But probably no presumption is
more thoroughly established than the presumption that an enact-
ment by a legislative body does not transcend the powers possessed
by that body. Erie R. Co. v. Williams, 233 U. S. 685, 699; Moun-
tain Timber Co. v. Washington, supra; United States v. Cohen
Grocery Co., 155 U. S. 81. This presumption is especially strong
when the issue is raised in the District Court in a case involving
a statute of great public importance and by virtue of which vast
sums have already been expended and equally vast sums have already
been levied upon the processors of agricultural products. See United
States v. Suburban Motor Service Co., 5 Fed. Supp. 798; McCulloch
v. Marvland, 4 Wheat. 315, 401.

In conclusion, I rule that the claim presented by the United
States 1s a valid claim and should be allowed as such in these
receivership proceedings.

In United States District Court
Assignment of errors
Filed January 26, 1935

Now come William M. Butler and James A. McDonough, as they
are receivers of Hoosac Mills Corporation, and in connection with
their appeal from the decree upon the receivers’ first report on claims
relating to taxes under the Agricuitural Adjustment Act herein make
the following assignment of errors upon which they will rely in the
prosecution of the appeal herein petitioned for in said cause from
the decree of this court dated the fourth day of January 1935:

1. The court erred in holding that the claim of United

39 States for the cotton processing tax and the cotton floor stocks

tax under the Agricultural Adjustment Act was a valid claim

and in ordering that such claim be allowed by the receivers, thereby
disallowing the report of the receivers.

2. The court erred in holding that the cotton processing tax and
the cotton floor stocks tax imposed under the Agricultural Adjust-
ment Act are constitutional.

3. The court erred in holding that the cotton processing tax is an
excise and not a direct tax.

4. The court erred in holding that the cotton floor stocks tax is an
excise and not a direct tax.

5. The court erred in holding that the cotton processing tax and
the cotton floor stocks tax. if excises, are uniform throughout the
United States.

6. The court erred in holding that the delegation of powers to the
Secretary of Agriculture under the Agricultural Adjustment Act
was not an unconstitutional delegation of legislative powers to an
administrative officer.
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7. The court erred in holding in effect that the delegation to the
Secretary of Agriculture of power to determine when rental or ben-
efit payments are to be made was not an unconstitutional delegation
of legislative power to an administrative officer.

8. The court erred in holding in effect that the delegation to the
Secretary of Agriculture of power to determine the rate of tax was
not an unconstitutional delegation of legislative power to an admin-
istrative officer.

9. The court erred in holding in effect that the delegation to the
Secretary of Agriculture of power to determine the commodities to
which the tax shall apply was not an unconstitutional delegation of
legislative power to an administrative officer.

10. The court erred in holding in effect that the delegation to the
Secretary of Agriculture of power to determine what competing
commodities shall be taxed was not unconstitutional delegation of
legislative power to an administrative officer.

11. The court erred in holding in effect that the delegation to the

Secretary of Agriculture of power to determine the time when
40  the tax shall become effective and shall terminate was not an

unconstitutional delegation of legislative power to an admin-
istrative officer.

12. The court erred in holding in effect that the delegation to the
Secretary of Agriculture of power to determine the expenditure of
the proceeds of the tax was not an unconstitutional delegation of
legislative power to an administrative officer.

13. The court erred in holding that the processing and floor stocks
taxes are raised for a public purpose and not to benefit the private
interests of individuals.

14. The court erred in holding that the Agricultural Adjustment
Act in authorizing the processing and floor stocks taxes 1s an exer-
cise of the taxing power for a purpose which is within the powers
given to Congress under the Constitution.

15. The court erred in holding that the processing and floor stocks
taxes are not unconstitutional under the Fifth Amendment as a
denial of due process of law.

16. The court erred in holding that the Agricultural Adjustment
Act 1s not unconstitutional as an interference with the rights
reserved to the states under the Tenth Amendment.

17. The court erred in holding that Section 16 of the Agricultural
Adjustment Act relating to floor stocks taxes imposes or authorizes
any tax,

18. The court erred in holding that the Agricultural Adjustment
Act and taxes imposed thereunder are for the general welfare.

19. The court erred in decreeing that the claim of the United
States be allowed for the reason that the Agricultural Adjustment
Act in imposing taxes for the purpose of restoring farm prices to
pre-war levels and regulating the production of agricultural com-
modities is beyond the powers granted by the commerce clause.
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20. The court erred in decreeing that the claim of the United
States be allowed for the reason that the Agricultural Adjustment
Act, in imposing or authorizing cotton processing and floor stocks
taxes for the purposes provided in the Agricultural Adjustment Act
constituted a tax for an unlawful purpose not within the powers of

Congress.
21. The court erred in decreeing that the claim of the
41 United States be allowed for the reason that the cotton proe-

essing and floor stocks taxes were imposed for the unlawful
purpose of regulating the growing of cotton within the several
States and constitute an unlawful and uncounstitutional interference
with the powers held by or reserved to the states.
By their Attorneys:
Epwarp R. HaLE,
BENNETT SANDERSON.

Recital as to bond on appeal

A bond on appeal in the sum of two hundred fifty dollars was filed
by the receivers on January 26, 1935, the American Employers’
Insurance Company acting as surety, and was allowed by the court
on the twenty-eighth day of January 1935.

In United States Distriet Court
Praccipe of the receivers of the Hoosac Mills Corporation
Filed February 5. 1935

To the Clerk of the United States District Court for the District of
Massachusetts:

Please prepare a certified copy of the Transcript of Record in the
above-entitled cause, for use in the Circuit Court of Appeals for the
First Circuit, pursuant to an appeal in said cause taken and allowed
the receivers of the Hoosac Mills Corporation, and in making up such
transcript observe the following directions and include therein the
following proceedings and pleadings, to wit:

1. a. Recital of filing of bill of complaint.

b. Recital of filing of answer.

2. Decree of October 17. 1933. appointing receivers.

3. Petition of receivers filed January 3, 1934, for order of notices
to creditors to prove claims.

4. Order of January 3, 1934, on receivers’ petition for order of
notice.

5. Receivers’ first report on claims filed February 28, 1934.

6. Motion filed on April 27, 1934, for leave to amend receivers'
first report on claims.

7. Order of April 30, 1934, on receivers’ motion for leave to

amend receivers’ first report on claims.
42 8. Recital of docket entry of April 30, 1934, relating to
hearing on receivers’ first report on claims.
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9. Opinion of court dated October 19, 1934.

10. Findings of fact and conclusions of law under Equity Rule
7014, dated January 4, 1935.

11. Decree dated January 4, 1935, allowing claim of United States.

12. Recital of filing of petition for appeal January 26, 1935.

13. Assignment of errors filed January 26, 1935.

14. Recital of order of January 26, 1935, granting appeal to Cir-
cuit Court of Appeals.

15. Recital of citation of January 26, 1935, and of acceptance of
cervice thereon.

16. This praecipe for record.

Epwarp R. Haug,
Counsel for Receivers of Hoosac Mills Corporation.
February 18, 1935. Approved.

E. 1. B, D. J.
PROOF OF SERVICE OF PRAECIPE

To Fraxcis J. W. Forb,
Post Office Building. Boston, Mass.,
United States Attorney for the District of Massachusetts:

Please take notice that we will today file with the clerk of the Dis-
trict Court a praecipe, which is the original of that hereto attached,
and a copy of which is herewith handed to you.

Epwarp R. Havg,
Counsel for the Receivers of Lloosac Mills Corporation.

Received a copy of the foregoing notice and a copy of the praecipe

therein referred to this fifth day of February 1935.
IFraxcis J. W. Forp,
United States Attorney.
By J. Duke SmitH,
Special Assistant to the United States Attorney.

43 In United States District Court
Cross-praccipe of the United States
Filed February 15, 1935

To the Clerk of the United States Court for the District of Massa-
chusctts:

Please prepare, in addition to the proceedings and pleadings
requested in the praecipe for transeript of record filed by the re-
cervers of Hoosac Mills Corporation February 5, 1935, in the above-
entitled cause, for use in the Circuit Court of Appeals for the First
Circuit pursuant to an appeal in said cause taken and allowed the
receivers of the Hoosac Mills Corporation, and include in the cer-
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tified copy of the transeript of record in said cause the following
documents, to wit:
1. Statement of evidence as settled and allowed under Equity Rule
75.
[Nore.—This statement of evidence was not settled and allowed
by the court. James S. ALLeN, Clerk.]
2. This praecipe.
Frank J. WIiDEMAN,
Assistant Attorney General.
RoBerT N. ANDERSON,
Special Assistant to the Attorney General.
Fra~cis J. W. Forp,
United States Attorney.
By J. Duke SMmITH,
Special Assistant to the United States Attorney.
Prew Savoy,
Special Assistant to the United States Attorney,
Counsel for the United States.

A copy of the above was handed to Mr, Bennett Sanderson on

February 15, 1935.
J. Duke SmitH,

Special Assistant to the United States Attorney.

February 18, 1935. Cross-praecipe denied.
E. H.B,D.J.

44 Recital as to citation and service

A citation on appeal was issued on January 28, 1935, being made
returnable in the United States Circuit Court of Appeals on Febru-
ary 27, 1935. Service of said citation was duly acknowledged by the
United States Attorney.

Clerk’s certificate

UNITED STATES OF AMERICA,
District of Massachusetts, ss:

I, James S. Allen, Clerk of the District Court of the United States
for the District of Massachusetts, do hereby certifv that the fore- .
going is the transcript of the record on the appeal of the receivers of
Hoosac Mills Corporation, William M. Butler and James A. Me-
Donough, including true copies of such proofs, entries, and papers
on file as have been designated by praecipe, in the cause entitled,

No. 3926, Equity Docket

FrangLiN ProceEss COMPANY, PLAINTIFF
V.

Hoosac Mires CORPORATION, DEFENDANT

Now pending in said Distriet Court.
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And I further certify that transmitted herewith are the originals
of the petition for appeal, the bond on appeal and the citation on
appeal with the acknowledgment of service thereon.

In testimony whereof, I have hereunto set my hand and affixed
the seal of said District Court, at Boston, in said District, this fifth

day of March, A. D. 1935.
[sEAL] James S. AvLLen, Clerk.

[MeMoraNDUM : An order of enlargement of time for docketing
case to, and including, March 29, 1935, is here omitted. A. I.
CHARRON, Clerk.]

45-46  In United States Circuit Court of Appeals, First Circuit
Minute entry

On April 23, 1935, this cause came on to be heard, and was fully
heard by the Court, Honorable George H. Bingham and Honorable
Scott Wilson, Circuit Judges. and Honorable George F. Morris,
District Judge, sitting.

47 In United States Circuit Court of Appeals for the First
Circuit

No. 3018—October Term, 1934

Witniam M. BUTLER ET AL., RECEIVERS oF Hoosac MirLs CORPORATION,
APPELLANTS

V.

UNITED STATES OF AMERICA, CLAIMANT, APPELLEE

Appeal from the District Court of the United States for the District
of Massachusetts

Before Bingham, Wilson, and Morris, J/J/.
Opinion of the court
Filed July 13, 1935

Wirson, .7.: This is an appeal from a decree of the District Court
of Massachusetts in the conduct of receivership proceedings against
the Hoosac Mills Corporation, a Massachusetts corporation. The
United States filed a claim with the receivers for processing and floor
taxes levied under Secs. 9 and 16 of the Agricultural Adjustment
Act, Chap. 25, 48 Stat. 31 (hereinafter referred to as the Act),
amounting in the aggregate to $81,694.28, of which $4+4,057.64 repre-
~ sented processing taxes and interest, and $37.636.64 represented floor
taxes and interest.



34 UNITED STATES VS. WILLIAM M. BUTLER ET AL.

The receivers in their report to the District Court recommended
that the claims for these taxes be disallowed. The District Court,
however, found that the claims were valid and entered a decree
ordering the claims to be paid.

The receivers appealed from the decree and filed numerous
48 assignments of error. which may be grouped under three
heads:

(1) The taxes imposed are not warranted under the Federal Con-
stitution in that they were imposed for the unlawful purpose of
regulating and restricting the production of cotton in the several
States, which is an unwarranted interference with matters solely
within the control of the respective states and is violative of the
powers reserved to the states under the Tenth Amendment, and
therefore does not constitute an exercise of any authority or power
of taxation granted to Congress under Sec. 8 of the Constitution.

(2) The delegation of the power under Sections 8 and 9 of the Act
to the Secretary of Agriculture to determine by agreement with the
producers which of the basic commodities enumerated under Sec. 11
of the Act as amended, <hall be restricted as to production, to what
extent the acreage devoted to the production of any of such basic com-
modities shall be limited to bring about the result sought to be gained
by the Act, to determine when rental or benefit. payments chall be

made and the amount, and the investing of power in the Secretary to
determine when and what competing commodities should be taxed
and to what extent, and to determine when such processing tax shall
become effective or shall cease to be imposed, is an unwarranted dele-
gation of the legislative power granted exclusively to Congress.

(2) That the processing and floor taxes imposed are direct taxes
and are not apportioned as required under Sec. 8 of the Constitution,
or, 1f excise taxes, are not uniform throughout the United States
and are therefore not authorized under the Constitution.

We are not unmindful of the rule of construction that a presump-
tion exists as to the validity of an act of Congress, or that if an
act 1s susceptible of two interpretations that should be accepted
which will uphold its validity. It isclearly apparent, however, from

the provisions of the Act that the main purpose of Congress
49 In its enactment was not to raise revenue, but to control and

regulate the production of what is termed the basic products
of agriculture, in order to establish and maintain a balance between
the production and consumption of such commodities, which Con-
gress realized eould not in any event be accomplished by compulsory
regulation of the production of agricultural produects, and it sought
to avoid the objection that it was Interfering with matters solely
within the control of the States themselves bv making the restric-
tion of production voluntary, by basing the ‘Act on the power of
Congress to regulate interstate commerce, on its power to tax to pro-
v1de for the general welfare of the Umted States, and by declaring
that in the acute economic energency that exists transactions in
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agriculhu’al commodities havg become aflected with a public interest.

Title I of the Act opens with the following:

« Declaration of Emergeney: That the present acute economic
emergency being in part ‘the consequence of a severe and incroa_si_ug
disparity between the prices of agricultural and other commodities,
which disparity has largely destroyed the purchasing power of
farmers for industrial products, has broken down the orderly ex-
change of commodities, and has seriously impaired the agricultural
assets supporting the national credit structure, it is hereby declared
that these conditions in the basic industry of agriculture have aflect-
ed. transactions 1 agricultural commodities with a national public
interest. have burdened and obstructed the normal currents of com-
merce 1 such commodities, and render imperative the immediate
enactment of title I of this Act.”

According to recent pronouncements of the Supreme Court, how-
ever, such a declaration grants no new powers to Congress. nor does
a declaration by Congress that under certain conditions the industry
of agriculture is affected with a public interest, or burdens and ob-
structs the normal flow of commerce necessarily give to Congress the
absolute power to control or regulate it by legislation.

The assignments of error are based on the provisions of the

following sections:

50 “ Sec. 2. It 18 hereby declared to be the policy of Congress—

“(1) To establish and maintain such balance between the
production and consumption of agricultural commodities and such
marketing conditions therefor, as will reestablish prices to farmers
at a level that will give agricultural commodities a purchasing
power with respect to articles that farmers buy. equivalent to the
purchasing power of agricultural commodities in the base period.
The base period in the case of all agricultural commodities except
tobacco shall be the prewar period. August 1909-July 1914. In the
case of tobacco the base period shall be the postwar period August
1919-July 1929.

“(2) To approach such equality of purchasing power by gradual
correction of the present inequalities therein at as rapid a rate as is
deemed feasible in view of the current consumptive demand in do-
mestic and foreign markets.

“(3) To protect the consumers’ interest by readjusting farm pro-
duction at such level as will not increase the percentage of the con-
simers’ retail expenditures for agrienltural commodities or products
derived therefrom, which is returned to the farmer. above the per-
centage which was returned to the farmer in the prewar period,
August 1909-July 1914,

“Sec. 8. In order to effectnate the declared policy the Seeretary
of Agriculture shall have power

“(1) To provide for reduction in the acreage or reduction in the
production for market, or both, of any basic agricultural commodity,
through agreements with producers or by other voluntary methods.
and to provide for rental or bemefit pavments in connection there-
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with or upon that part of the production of any basic agricultural
commodity required for domestic consumption, i such amounts as
the Secretary deems fair and reasonable, to be paid out of any
moneys available for such payments. Under regulations of the
Secretary of Agriculture requiring adequate facilities for the stor-
age of any non-perishable agricultural commodity on the farm, in.
spection and measurement of any such commodity so stored, and the
locking and sealing thereof, and such other regulations as may be
prescribed by the Secretary of Agriculture for the protection of
such commodity and for the marketing thereof, a reasonable per-

centage of any benefit payment may be advanced on any such
51 commodity so stored. In any such case, such deduction may

be made from the amount of the benefit payment as the Secre-
tary of Agriculture determines will reasonably compensate for the
cost of mspectlon and sealing, but no deduction may be made for
interest.”

“Sec. 9. (a) To obtain revenue for extraordinary expenses in-
curred by reason of the national economic emergency, there shall
be levied processing taxes as hereinafter provided. When the Sec-
retary of Agriculture determines that rental or benefit pavments
are to be made with respect to any basie agricultural commodity, he
shall proclaim such determination, and a processing tax shall be in
effect with respect to such commodity from the beginning of the
marketing vear therefor next following the date of such proclama-
tion. The processing tax shall be levied. assessed, and collected upon
the first domestic processing of the commodity. whether of domestic
production or imported, and shall be paid by the processor. The
rate of tax shall conform to the requirements of subsection (b).
Such rate shall be determined by the Secretary of Agriculture as of
the date the tax first takes effect, and the rate so determined shall,
at such intervals as the Secretary finds necessary to effectuate the
declared policy, be adjusted by him to conform to such requirements.
The processing tax shall terminate at the end of the marketing year
current at the time the Secretary proclaims that rental or benefit
payments are to be discontinued with respect to such commodity,
The marketing year for each commodity shall be ascertained and pre-
scribed by regulations of the Secretary of Agriculture: Provided,
That upon any article upon which a manufacturers’ sales tax is
levied under the authority of the Revenue Act of 1932 and which
manufacturers’ sales tax is computed on the basis of weieht, such
manufacturers’ sales tax shall be computed on the basis of the weight
of said finished article Tess the weight of the processed cotton con-
tained therein on which a processing tax has been paid.

“(b) The processing tax shall be at such rate as equals the dif-
ference between the current average farm price for the commodity
and the fair exchange value of the commodity: except that if the
Secretary has reason to believe that the tax at such rate will cause
such reduction in the quantity of the commodity or products thereof
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domestically consumed as to result in the accumulation of surplus

stocks of the commodity or products thereof or in the depres-
50 gion of the farm price of the commodity, then he shall cause

an appropriate investigation to be made and afford due notice
and opportunity for hearing to interested parties. If thercupon the
Secretary finds that such result will occur, then the processing tax
chall be at such rate as will prevent such accumulation of surplus
stocks and depression of the farm prices of the commodity. In com-
puting the current average farm price in the case of wheat, pre-
minms paid producers for protein content shall not be taken into
account.

“(c) For the purposes of part 2 of this title, the fair exchange
value of a commodity shall be the price therefor that will give the
commodity the same purchasing power, with respect to articles
farmers buy, as such commodity had during the base period specified
in section 2: and the current average farm price and the fair ex-
change value shall be ascertained by the Secretary of Agriculture
from available statistics of the Department of Agriculture.

“Spe. 10. (¢) The Secretary of Agriculture is authorized, with
he approval of the President, to make such regulations with the
force and effect of law as may be necessary to carry out the powers
sested 1n him by this title, including regulations establishing con-
version factors for any commodity and article processed therefrom to
determine the amount of tax imposed or refunds to be made with
cespeet thereto.  Any violation of any regulation <hall be subject
to such penalty, not in excess of $100, a~ may be provided theremn.”

As originally enacted, Sec. 11 read as follows:

“Spc. 11. As used in this title, the term ¢ basic agricultural com-
modity " means wheat, cotton, ficld corn, hogs, rice, tobacco, and miik
and its products, and any regionai or market classification. tvpe, or
erade thereof: but the Secretary of Mgriculture shall exebnie from
the operation of the provisions of this title, during any period, any
such commodity or classification, type. or grade thereof if he finds,
upon investigation at any time and after due notice and opportunity
for hearing to interested parties, that the conditions of production,
marketing, and consumption are such that during such period this
ttle cannot be effectively administered to the end of effectuating the
declared policv with respect to such commodity or classification,
type, or grade thereof.

“Sec. 12, (a) There is hereby appropriated, out of any money in

the Treasury not otherwise appropriated. the sum of $100.-
33 000,000 to be available to the Secretary oft Agriculture for ad-

ministrative expenses under this title and for rental and bene-
fit payments made with respeet to reduction in acreage or reduction
in production for market under part 2 of this title. Such sum shall
remain available until expended.

“(b) In addition to the foregoing, the proceeds derived from all
taxes imposed under this title are hereby appropriated to be avail-
able to the Secretary of Agriculture for expansion of markets and
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removal of surplus agricultural products and the following purposes

under part 2 of this title: Administrative expenses, rental and benefit
payments, and refunds on taxes. The Secretary of Agriculture and
the Secretary of the Treasury shall jointly estimate from time to time
the amounts. in addition to any money available under subsection
(a), currently required for such purposes: and the Secretary of
the Treasury ,slmll out of any money in the Treasury not ()T}l(‘l\\l\e
approplmtod, advance to the Secretary of Aou('xulture the amount.
so estimated. The amount of any such advanc shall be deducted
from such tax proceeds as shall subsequently become available under
this subscction.

“Sec. 15 (a) If the Secretary of Agriculture finds, upon investr-
gation at any time and after due notice and opportunity for heari ng
to Interested parties, that any class of products of any cmmno«hty
1s of such low value compared with the quantity of the commodity
used for their manufacture that the 1mposition of the processing
tax would prevent in whole or in large part the use of the con-
modity in the manufacture of such products and thereby substan-
tially reduce consumption and ncrease the surplus of the commodity,
then the Secretary of Agriculture shall so certify to the Secretary of
the Treasury, and the Secretary of the Treasury shall abate or refund
any processing tax assessed or paid after the date of such certifica-

tion with respect to such amount of the commodity as is used in

the manufacture of such products.

“(d) The Secretary of Agriculture shall ascertain from time to
time whether the payment of the processing tax upon any basi
agricultural commodity is causing or will cause to the processor
thereof disadvantages In competition from competing commodities
by reason of excessive shifts In consumption between such com-
modities or produets thereof. If the Secretary of Agriculture finds,

after investigation and due notice and 0pp01tnnlty for hear-
54 Ing to interested parties, that such disadvantages i competi-

tion exist, or will exist, he shall proclaim such finding. The
Secretary shall specify in this proclamation the competing commod-
1ty and the compensating rate of tax on the processing thereof neces
sary to prevent such (h.sad rantages in competition. Thereafter there
shall be levied, assessed, and collected upon the first domestic pro-
cessing of such competing commodity a tax. to be paid by the pro-
cessor, at the rate specified, until such rate is altered pursuant te
a further finding under this section. or the tax or rate thereof on
the basic agricultural commodity is altered or terminated. In ne
case shall the tax imposed upon such competing commodity exceed
that imposed per equivalent unit, as determined by the Secretarr.
upon the basic agricultural commodity.

“Sec. 16 (a) Upon the sale or other disposition of anyv article
processed wholly or in chief value from any commodity with respect
to which a processing tax is to be levied, that on the date the tax
first takes effect or wholly terminates with respect to the commodity,
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is held for sale or other disposition (including articles in transit)
by any person, there shail be made a tax adjustment as icilows:
(1) Whenever the processing tax first takes effect. there shall be
levied, assessed, and collected a tax to be paid by such person equiva-
Jent to the amount of the processing tax which would be payvable with
respeet to the commodity from which processed 1if the processing
had oecurred on such date.

~(2) Whenever the processing tax is wholly terminated, there
chall be refunded to such person a sum (or 1f 1t has not been paid,
the tax shall be abated) m an amount equivalent to the processing
tax with respect to the commodity from which processed.”

POWER OF CONGRESS OVER PRODUCTION OF AGRICULTURAL COMMODITIES

Tt is clear from the above sections, together with the other sections
of the Act, that 1ts main purpose 1s to control and regulate the
production of the so-called basie agricultural commodities m the
several states, through agreements with the producers and m con-
stderation of what 15 termed rental or benefit payments, to reduce
acreage or production for market sufficient to merease the current

average price of such products to that elusive point where the
9D returns to the farmer from the production of such commodi-

ves will purchase under present conditions the same amount
of industrial products that the returns to the farmer from the same
products would buy in the five-year prewar period from July 1909
to August 1914,

The ** processing 7 and * floor taxes ™, though ostensibly 1mposed
tor raising funds to meet extraordinary expenses incurred by rea-
sonr of the national economie emergency, are obviously intended to
provide {funds for the vental and benefit pavments authorized under
Sec. 8, as such taxes are not mmposed exceept when the Secretary deter-
mmes that rental or benefit payments are to be made, and the pro-
ceeds are expressly appropriated for the purpose.

It is urged by the receivers, and in a brief filed by one of the
amier curtae, that the restriction of the production of agricultural
products is entirely within the control of the several states, and
Congress cannot control it directly or indwectly throneh the execu-
tive department, however great the emergency: that even if in a
great emergency transactions 1n agricultural products become af-
feeted with a publie mterest, which is 1ot met by concerted action
by the states themselves, it does not lie within the power of Con-
gress to regulate their production: that however wide-spread the pub-
lic interest in a matter solely within the control of the states them-
selves.  Coneress has no power to control or reeulate it. it being
teserved to the states under the Tenth Amendment.

The power of Congress to regulate interstate commerce does not
authorize it to do <o by taxing products cither of agriculture or
mdustry before they enter interstate commerce. or otherwise to con-
trol their production merely because thewr production may indirectly
affect 1nterstate commerce. ‘
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There 1s, of course, nothing new in this statement; see Hammer
v. Dagenhart, 247 U. S. 251; Child Labor Tax Case, 259 U. S. 20;
Chassaniol v. City of Greenwood, 291 U. S. 584; Kidd v.
56 Pearson, 128 U. S. 1; Keller v. United States, 213 U. S. 138,
145; New York v. Miln, 11 Pet. 102, 139; United Leather
Workers International Union, ete.. v. Herkert, 265 U. S. 457; United
Mine W orkers, ete., v. Coronado Co., 259 U. S. 344, 408; Crescent
Cotton Ol Co. v. Mississippr, 257 UL S, 129; Champlin Refimmng Co.
v. Corporation Commission of Oklahoma, 286 U. S. 210, 2355 United
States v. Eason O1l Co.. 8 Fed. Sup. 365; United States v. Wierton
Steel Co., 10 Fed. Sup. 55.

In Hammer v. Dagenhart. supra. p. 275, the court said:

“A statute must be judged by its natural and reasonable ectfect.
Collins v. New Hampshire, 171 U. 8. 30, 33, 34. The control by
Congress over interstate commerce cannot authorize the cxercise of
authority not entrusted to 1t by the Constitution. Iipe Line Cases,
234 U. 5. 548, 560. The maintenance of the authority of the States
over matters purely local 1s as essential to the preservation of our
institutions as is the congervation of the supremacy of the federal
power in all matters entrusted to the Nation by the Federal Constitu-
tiomn.

*In interpreting the Censtitution it must never be forgotten that
the Nation 1s made up of States to which are entrusted the powers
of local government. .And to them and to the people the powers
not expressly delegated to the National Government are reserved.
Lane County v. Oregon, 7 Wall. 71, 76. The power of the States to
regulate their purely internal aflairs by such laws as seemy wise to
the local authority is inherent and has never been surrendered to
the general government. New York v. Miln, 11 Pet. 102, 139:
Slaughter House Cases. 16 Wall. 36, 63; Kidd v. Pearson. supra. To
sustain this statute would not be in our judgment a recognition of
the lawful exertion of congressional authority over interstate com-
nmerce, but would sanction an invasion by the federal power of the
control of a matter purely local in its character, and over which no
authority has been delegated to Congress i conferrmg the power
to regulate commerce among the States.

“We have neither authority nor disposition to question the mo-
tives of Congress 1 enacting this legislation.  The purposes -
tended must be attained covsistently with constituticnal Dhnnta-
tions and not by an invasion of the powers of he States.
This court has no more mportant functions than that which
devolves upon it the obligation to preserve inviolate the con-
stitutional limitations upon the exercise of authority, federal and
state, to the end that each may continue to discharge, harmoniously
with the other, the duties entrusted to it by the Constitution.”

The government contends that Congress does not seek by the
Act to interfere with the states’ control over agriculture, inasmuch
as the reduction of acreage and of production of either of the basic
agricultural products depends on voluntary agreements by the pro-

b
‘

1 ‘;*:%“i
.



UNITED STATES VS. WILLIAM M. BUTLER ET AL. 4

ducers and the processing and floor taxes depend on the execution
of such agreements to reduce production, citing Massachusetts v.
Mellon, 262 U. S. 447; but it is clear, we think, that under the recent
decision of the Supreme Court in the Schechter Poultry Corporation
case, decided May 27, 1935, that Congress at the outset has attempted
to invade a field over which it has no control. since its obvious
purpose. viz: to control or regnlate the production of zlg'l‘l(-l}ltlll'zll
products m the several states by the methods adopted m this Act
is beyond the power of Congress; Kansas v. Colorado, 206 U. S.
16: Fhint v. Stone Tracy Co., 220 U. S, 107, The processing and
floor taxes are not dependent on the execution of agreements to
reduce acreage or production alone, but on the determmation by
the Secretary without any foundation other than s own opmion
that the existing economic emergency demands that to accomplish
the declared purpo-e of the Act rental or benefit payments shall
be made. The imposing of the taxes automatically follows,

The issue is not, as the government contends. whether Congress
can appropriate funds raised by general taxation for any purpose
deemed by Congress in furtherance of the * general welfare 7, but,
whether Congress has any power to control or regulate matters left
to the states and lay a special tax for that purpose,

Deveaarion or Lrcisnative Powrrs

The issue of whether under the .\ct there has been an

8 unauthorized delegation by Congress of its legislative powers
15 decisive of the case before this court.

Except as a premise for the conclusions which follow, it 15 unnec-
essary to restate what has been so often reiterated by the courts,
viz: that the federal government is a government of enumerated
powers, and Congress cannot delegate legislative powers to the execu-
tive department.

The line between grants of legislative powers and the authority
to perform a purely administrative function as drawn i the deci-
stons may at first blush appear wavy instead of straight, notwith-
standing the rule has been often definitely stated,

The Supreme Court of Ohio m Cincinnati, Wilmington, ete., R. R.
v. Commissioners, 1 Ohio St, 770 88, stated the rule in a form which
has been approved by the Supreme Court of the United States,
Field v, Clark, 143 UL S, 649, and agam m the recent case of Panama
Refinmg Co. et al. v. Rvan et al., 203 1. S. 388, 426

“The true distinction, therefore, is hetween the delegation of
power to make the law, which necessarly involves a diseretion as
to what it shall be, and conferring authority or discretion as to itg
execution, to be exercised under and in pursnance of the law. The
first cannot he done: to the latter no valid objection can be made.”

The Supreme Court in the Panama Refining Co. case. supra. also
said :

“*The Congress manifestly is not permitted to abdicate, or to
transfers to others, the essential legislative functions with which it

T
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is thus vested. Undoubtedly legislation must often be adapted to
complex conditions involving a host of details with which the na-
tional legislature cannot deal directly. The Constitution has never
been regarded as denying to the Congress the necessary resources of
flexibility and practicality, which will enable it to perform its fune-
tion 1n laying down policies and estabhishing standards, while leav-
ing to selected instrumentalities the making of subordinate rules
within preseribed hmits and the determination of facts to which the

policy as declared by the legislature is to apply. Without
59 capacity to give authorizations of that sort we should have

the anomaly of a legislative power which in many ewrcum-
stances calling for its exertion would be but a futility.”

The court, however, added:

“ But the constant recognition of the necessity and validity of
such provisions, and the wide range of admimstrative authority
which has been developed by means of them, cannot be allowed to
obscure the limitations of the authority to delegate, 1f our constitu-
tional system is to be maintained.”

And in the case of Wichita R. R. & Light Co. v. Public Utilities
Commission, 260 1. S. 48, 59, the court said:

“In creating such an administrative agency the legislature, fo
prevent its being a pure delegation of legislative power, must enjoin
upon it a certain course of procedure and certain rules of decision
in the performance of its function.”

It 1s the application of this principle to complex situations that
sometimes makes it difficult to determine whether there has been a
grant of legislative power to an administrative oflicer. or merely
administrative functions.

While the courts have always shown a desire to sustain, if possible,
acts of Congress, they have recognized the hmitations mmposed on
Congress in this respect under the Constitution.

In the leading case of Field v. Clark, supra, p. 692. the court said
that the rule “that Congress cannot delegate legislative powers to
thie President is a principle universally recognized as vital to the in-
tegrity and maintenance of the system of government ordained by
the Constitution.”

Under stress of circumstances we sometimes forget the reason for
the division of our government into three independent branches,
which was expresced in the Constitution of Mas-cachusetts by one of
those instrumental in securing the adoption of the Federal Con-
stitution:

“In the government of this commonwealth, the legislative depart-
ment shall never exercise the executive and judicial powers. or either
of them : the executive shall never exercise the legislative and judicial

powers, or either of them: the judicial shall never exercise
60 the legislative and executive powers, or either of them: to
the end it mayv be a government of laws and not of men.”

The extent to which the Court has gone in upholding the acts of
Congress upon the ground that Congress may select instrumentalities
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for the purpose of ascertaining the existence of facts upon which the
operation of the law depends, and may properly give authority to
odministrative officers to determine certain facts, and by establishing
primary standards devolve on others the duty to carry out the de-
clared legislative policy in accordance therewith is shown in the fol-
lowing cases : The Brig Aurora, 7 Cranch. 382; FField v. Clark, supra;
Buttfield v. Stranahan, 192 U. S. 470; Union Bridge Co. v. United
States. 204 U. S. 864; United States v. Chemical Foundation, 272
U. S. 1; Radio Commission v. Nelzon Brothers Co., 289 U. S. 266;
United States v. Grimaud, 220 U. 8. 506; Hampton & Co. v. United
States, 276 U. S. 394; Plymouth Coal Co. v. Pennsylvania, 232 U. S.
531 ; United States v. Shreveport Grain & El Co., 287 UL S. 775 Avent
v, United States, 266 U. S. 127; Williamsport Wire Rope Co. v.
United States, 277 U. S. 551; St. Louis & Iron Mountain Southern
Rwy. Co. v. Taylor, 210 U. S. 281, 287.

But an examination of these decisions and others of the Supreme
Court will also disclose that, when an act of Congress of this nature
has been sustained, either there has been a clear direction to perform
an administrative function, or to add a tax of the same character
to one already imposed by Congress: Milliken v. United States, 283
U. S, 15, 24 Patton v, Brady, 184 U. S. 608: or to grant relief from
an excessive tax already mmposed, Williamsport Wire Rope Co. v,
United States, 277 U. S. 551:; Hemer v, Diiamond Alkalhh Co., 288
U. S, 5022 or a power to determine, after notice and hearing, certam
facts upon which the operation of congressional edicts are made to
depend. particularly when the determination of the facts are depend-
ent on data not within the knowledge of Congress, or not readily

accessible, and the ultimate facts on which the will of Con-
61  gress depends can only be determined from evidentiary facts

to be proved by evidence, which cannot be fairly weighed ex-
cept by permanent and specially qualified officials. cuch as the Inter-
state Commerce Commission, the Commissioner of Internal Revenue,
the Board of Tax Appeals, the Radio Commission, or the Tariff
Commission. and from the findings of which Commission judicial
review is provided for. Interstate Commerce Com. v. Louisville &
Nashville R. R. Co., 227 U. S. 88.

The power to determine what the law shall be. what property shall
he affected by taxation or regulation. and what standards shall gov-
ern the administrative officers m administering acts of Congress, has
never been held to he an adimmstrative function. The power to im-
pose a tax and to determine what property shall bear the tax can
only be determined by the legislative department of the government.
It Congress undertakes to lay down a gunide for an adininistrative
officer to follow in carrving out its mandates, it must he by an intelli-
gible and a reasonably definite standard.  Adkins v. Children’s Hos-
pital, 261 1. S. 525: Hampton & Co. v. United States. supra, p. 409.
The balance between production and consumption of certain com-
modities, or the equalizing of the purchasing power thercof hetween
certain widely separated periods alone forms no such standard.
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Congress in the National Recovery Aect authorized the President
to prohibit the transmission of oil in interstate commerce in excess
of the amount authorized by a state, which on its face might seem
definite, but the Court said in the Panama Refining Co. case, supra,
p. 415:

“The question whether that transportation shall be prohibited by
law is obviously one of legislative policy. Accordingly, we look to
the statute to see whether the Congress has declared a policy with
respect to that subject; whether he Congress has set up a standard
for the President’s action; whether the Con(ru&s has required any
finding by the President in the exercise of tho authority to enact the

prohibition.  * * * Section 9 (¢) does not state whether, or
62 in what circumstances or under what conditions, the President

is to prohibit the transportation of the amount of petroleum
or petroleum products produced in excess of the State’s permission,
It establishes no criterion to govern the President’s course. It does
not require any finding by the President as a condition of his action.”

The court found no standard in that Act by which the President’s
action was to be governed except a general declaration m Sec. 1 of a
policy even broader than that contained in See. 2 of this Act. The
court said of Sec. 1 of the Recovery Act, page 417:

“ This general outline of poliey contains nothing as to the circum-
stances or conditions in which trausportation of petroleum or petro-
lenm products should be prohibited—nothing as to the policy of
prohibiting, or not prohibiting, the transportation of production
exceeding what the States allow. * * * Tt is manifest that this
broad ()ntlme is simply an mtroduction of the Act. leaving the legis-
Iative policy as to particular sub]ects to be declared and defined. if at
all, by the subsequent sections.”

It ((mmesq has the power to control or regulate the production of
J"‘I‘l(‘llltlll'll products within the several states, and assess a tax on
thelr processing or sale for that purpose, 1t 15 obviously legislative m
character. Query. then, has Congress set up any definite standard
for the Secretary’s a(tlnn n makmn rental or Denefit paynients to
producers and thereby Imposing a processing tax?

We find no definite, intelligible standard set up in the Act for de-
termining when the Seeretary shall pay rental or benefit payments
n order to reduce production of any particular commodity except his
own judgment as to what will effectuate the purpose of the Act.

The Declaration of Emergency in the Agricultural Adjustment
Act contains no such standard for the Secret ary of \griculture to
follow 1n entering into restrictive agreements with pl()(lu( ers of agri-
cultural products. It is merely a statement of conditions which in
the judgment of Congress warranted legislative action.  See. 2 of the

Act declaring the policy of Congress in enacting the legisla-
63 tion contains no more than a statement of the objects Con-
gress had in view in passing the Act, viz: “to establish and
maintain a balance between the consumption and production of aeri-
cultural commodities and such marketing conditions therefor as will



UNITED STATES VS. WILLIAM M. BUTLER ET AL. 4

reectablish prices to farmers at such a level as will give agricultural
commodities a purchasing power with respect to articles thst farm-
ers buy equivalent to the purchasing power of agricultural cominod-
ities during the five-year pre-war period from July 1909 to August
1914.” We can conceive of no goal that can be more elusive and
difficult of attainment.

Without requiring any findings to warrant his action, Congress
has empowered him, in conjunction with the producers, to determine
when a reduction of acreage or production of any one of the agri-
cultural commodities which it has termed basic should be vesorted
to to accomplish the purpose of the Act, when rental or benefit pay-
ments are to be made and 1n what amounts, and thereby to determine
through the mmitiation of the benefit pavments or rentals the counse-
quent imposition of a tax.

The makimg of benefit pavments, therefore. rests upon, and the
consequent mmposition of the {tax s vested m, the diseretion of the
Seeretary, In conjunction, of course, with the producers, governed by
no other consideration than the general purpose of Congress to
equalize the purchasing power of certain agricultural products. The
arrving out of the policy stated by Congress in Sec. 2 1s no more
definite as a standard by which the acts of the Secretary are de-
termined than the policy expressed 1 the National Recovery Act as
to transportation of o1l and the power vested m the President to pre-
scribe industrial busimess codes governing the conduct of business.

What the Supreme Court said of See. 9 (¢) of the National Recov-
ery Act i the Panama Refimng Co. case may likewise be said of
Sec. 2 and Sec. 8 of the Agricultural Adjustment Act. Neither See.

2 nor Sec. 8 of this Act states whether or under what circum-
64 stances the Secretary shall enter into agreements to hmit pro-

duction of basic agricultural commodlities. Action by the Sec-
retary is not mandatory, and the Act establishes no eriterion to gov-
ern his course of action. Tt requires no finding by hin as a condi-
tion of his action, nor 12 any provision for judicial review provided
i the et case of a finding that such standard in fact exists. It
1s trie that the facts in this case arve different from those in the Pan-
ama Refining Co. case and in the Schechter Poultry case, but the
provisions defining the acts of the Seeretary differ from those au-
thorizing the acts of the Precident in those cases only in the general
term~ employved. The primeiple involved 1s the same.

The mdefimteness of the standard by which the Secretary of Agri-
culture 15 {o proceed is at once apparent and was recognized by Con-
eres< i paragraphs (2) and (3) of Sec. 2.1 which it was provided
that the approach to such equality of purchasing power must be by
a gradual correction of the present moqua]ltlo s at as rapid a rate as
is deemed feasible by the Secret tary in view of the current consump-
tive demand in the domestic and foreign markets; and further by
protecting the consumers” mterest by re: uhnxtnw f‘u]n pm(lu(tlon at
such a level as will not increase the percentage of the consumers’ re-
tail expenditures for agricultural commedities which 15 returned to
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the farmer above that returned to him during the five year pre-war
period.

As originally enacted Congress enumerated in Sec. 11 seven prod-
ucts which it termed basic, and later by amendment added rye, flax,
barley, grain, sorghum, sugar beets, sugar cane, peanuts, and rice,
Benefit payments under the Act have been made with respect to
wheat, cotton, tobacco, hogs, field corn, and peanuts, but none with
respect to barlev, cattle. flax, grain, sorphwn, milk, or rye. Con-
gress has not specifically directed that payments should be made to
the producers of any one of them except the producers of sugar, or
that the processmg of any one of these products should e

taxed except rice; but as to each of the other commoditics
65 enumerated, has left 1t te the Seeretary of Agriculture to de-

termine by agreements with the producers themselves which
ones, 1f any, should receive benefit or rental pavments and 1in what
amounts.

The Secretary made no finding of facts as to why he selected the
first list of basic commodities for reducing acreage or production,
and was not required to do so. He sunply made a proclamation
that “rental and-or benefit payments are to be made with respect
to cotton ", and a processing tax automatically followed.

It cannot be sard that the Sceeretary’s judgment that his acts will
tend to effectuate the general policy laid down by Congress can be
called a finding: as his judgment mvelves merely his opinion as o
the general effect of the agreements he executes. to equahize the
purchasing power of the commodity in question with that of the
five vear pre-war period. Only when he undertakes to readjust
taxes 1s he supposed to make findings, but m that case 1t amounts
to no more. as the Court said 1 the Schechter Poultry Corporation
ase of the President’s code-making powers under the National
Recovery Act. than in his opinion as to its effect in promoting the
general poliey outlined by Congress in the Act itself.

To quote from the opinion in the Schechter Poultry Corporation
case, decided Mayv 27, 1935:

“But would it be seriously contended that Congress could dele-
gate its legislative authorty to trade or mdustrial associatiens or
groups so ax to empower them to enact the laws they deem to be
wise and benefic/ent for the rehabihitation and expansion of their
trade or industries? Could trade or mdustrial associations or
groups be constituted Jegislative bodies for that purpose because
such assoctations or groups are famihiar with the problems of their
enterprises?  And. could an effort of that sort be made valid by
such a preface of generalities as to permis<ible aims as we find in
section I of title T4 The answer 1= obvious. Such a delegation of
legislative power 18 unknown to our law and is utterly inconsistent
with the constitutional prerogatives and duties of Congress.”

Because the proposed reduction of acreage and of produc-
66 tion of the co-called basic agricultural commodities is to be
secured through voluntary agreements, the government also
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contends that Congress has not delegated legislative powers to the
Secretary; but can Congress, in order to effectuate the general policy
expressed in Sec. 2 of the Aect, lawfully delegate to the Secretary
the power to determine whether, in consideration of rental or benefit
payments to the ])1‘0(1'11'(‘,01‘8, the production of any one of such basic
agricultm‘al commodities shall be reduced and to what extent re-
duced, without a finding by the Secretary that facts exist requiring
a reduction of the acreage and of production of such agricultural
commodity. or without some standard fixed by Congress by which
action by the Secretary shall be determined; and further provide
that upon his determination to pay such rental or benefit payments
a tax shall be automatically imposed on the processing of such
commodity for the purpose of providing revenue for such rental
or benefit payments? We think not.

While the amount of the reduction of acreage or production of
any basic commodity under this Act is done by agreements and not
by a code, the purpose and result is the same, viz: the control and
regulation of a great intrastate industry, and the Secretarv with
the approval of the President is authorized to make regulations for
arrying out the powers vested In him and imposing a penalty for
their violation.

If Congress can take over the control of any intrastate business
by a declaration of an economic emergency and a public interest in
its regulation. it would be difficult to define the Iimits of the powers
of Congress, or to fortell the future limitations of local self-gov-
ernment.

But these are not the only powers vested in the Secretary under
the Act. When a tax shall first be imposed on a processing of such
commodity depends on the joint action of both the Secretary and
the producer: but if the Secretary finds or has reason to believe that

a tax determined in accordance with the statistics in {te Agri-
67 cultural Department as to the purchasing power of such com-

modities in the two contrasting periods will carse such a reduc-
tion in the quantity of the commodity or products thereof domesti-
cally consumed as to result in an accumulation of surplus stocks of
the commodity and in the depression of the farm price of the com-
modity, and if he finds, after hearing. that such result has occurred,
he may make a new rate that will prevent an accumulation of such
commodity or a depression of farm prices.  In readjusting the rate
of tax there is no mathematical formula or standard provided in
the Act to guide the Secretary except the indefinite one of prevent-
mg an accumulation of surplus stock of any of the basiec commodi-
ties or a depression in farm prices. A finding or conclusion by the
Secretary, after hearing. that the readjustment of the tax would
carry out the congressional policy by preventing the accumulation
of a surplus of the commodity, amounts to no more than an expres-
ston of his opinion.

If it could be urged that there is a standard set up in Sec. 9
of the Act for determining the amount of the processing tax, viz:



48 UNITED STATES VS. WILLIAM M. BUTLER ET Al

the equalizing of the purchasing power of the basic commodities
with the prewar period, it requires readjustments to such an extent
as to render the standard so indefinite as to leave 1t entirely in the
discretion of the Secretary what the amount shall be to accomplish
that purpose.

He 1s also given authority to impose what 1s termed compensat-
ing taxes; that is, if the Secretary, after notice and hearing, finds
that any competing commodity will cause the processors disad-
vantage from such competition by reason of excessive shifts in con-
sumption between such commodities or the products thereof, he
may specify the competing commodity and a compensating process.
ing tax on the competing commodity necessary to prevent such
(Lsadvantdge.

No standard or guide is here laid down to determine how the
compensating tax shall be fixed or what elements shall be taken

into consideration in determining the amount, except that it
68 shall be determined by the amount necessary to prevent such

disadvantage in competition. We find no decision of the
Supreme Court authorizing such a delegation of power to an ad-
ministrative officer. On the contrary, the recent decision in the
Panama Refining Co. case and the Schechter Poultry Corporation
case, we think, clearly condemns it as unwarranted under the Con-
stitution.

It is not contended that the receivers have been adversely af-
fected by these last two provisions, and is adverted to for the
purpose of showing the extent to which Congress has attempted to
vest legislative power in the Secretary.

It is not difficult to understand, after studying the Act, why the
District Court concluded that “ It must * * * be conceded that
legislative functions are conferred upon administrative officers hy
the Act”, or that “ The Agricultural Adjustment Act indubitably
authorizes an executive to exercise powers of a legislative character.”

The District Court, however, hesitated to hold, the authority
vested in the Secretary was an unlawful delegation of legislative
power because no decision of the Supreme Court at the time of his
decision had held any of the recent acts of Congress unconstitutional
on this ground. Since that time, however, the case of Panams
Refining Co. and the Schechter Poultry Corporation case have been

decided.
PROCESSING AND FLOOR TAXES

Upon determining that benefit payments are to be made to the
producers, the Secretary is further vested with the power to fix
the amount of the processing tax on any commodity provided for
in Sec. 16 and at a rate that will equal the difference between
the current average farm price for the commodity and its fair
exchange value dlnm(r the five-year prewar period, which fair
9\(hantro value s to be determined by hin from statistics in the

Department of Agriculture.
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1f the District Court, however, understood the receivers as agree-
ing that the Secretary had correctly followed the mandate of
69 Congress 1n fixing the tax in the first instance, or as waiving
any claim that he had in this respect acted outside the
powers vested In him under the Act, then, although he appears
for some reason outside of what is termed a mathematical formula
based on the statistics of the Agricultural Department, to have fixed
a tax at 4.2 cents per pound, when the mathematical application
of the statistics in the Agricultural Department would establish the
rate of the tax at 4.34 cents per pound. the error cannot be taken
advantage of in this court.

If Congress has invaded a field over which it has no control
under the Constitution, or the Secretary has been unlawfully vested
with legislative powers, the exercise of which has affected these
appellants, 1t 1s not necessary to consider whether the processing
and floor taxes are direct taxes, or, if exeise taxes, are not uniformly
laxd.

The decree of the Distriet Court i1s reversed and the case is re-
manded to that court with directions to enter a decree for the ap-
pellants.

Bincuam, J.. dissents.

70 In United States Cirenit Court of Appeals
Final decree
July 13, 1935

This cause came on to be heard April 23, 1935, upon the transcript
of record of the District Court of the United States for the District
of Massachusetts, and was argued by counsel.

Upon consideration whereof, Tt is now, to wit, July 13, 1935,
here ordered. adjudged and decreed as follows: The decree of the
Distriet Court 1s reversed and the case 1s remanded to that court
with directions to enter a decree for the appellants.

By the Court,
Arranur 1. Coarron, (lerk.

Recital as to issuaiice of mandate

Thereafter, to wit, on August 14, 1935, mandate issued to the
Distriet Court.

Clei s cortificate

I. Arthur I. Charron, Clerk of the United States Circuit Court
of Appeals for the First Circmt, certify that the foregoing pages
numbered 1 to 70, inclusive, contain and are a true copy of the rec-

ord and all proceedings to and including August 22, 1935, in
71 the cause in said court numbered and entitled,
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No. 3018

Wirriam M. BuTLEr Er AL., RECEIVERS, APPELLANTS
V. ‘

UNITED STATES OF .\MERICA, CLAIMANT, APPELLEE

In testimony whereof, I hereunto set my hand and affix the sea]
of the United States Circuit Court of Appeals for the First Circuit,
at Boston, in said First Circuit, this twenty-sccond day of Aucrust

A. D. 1935.
[SEAL] Artuaur L. Cuaarrox, Clerk.

72 Supreme Court of the United States
Order allowing certiorars
Filed October 14, 1935

The petition herein for a writ of certiorari to the United States
Circuit Court of Appeals for the First Circuit is granted. And it
1s further ordered that the duly certified copy of the transeript of
the proceedings below which accompanied the petition shall he
treated as though filed in response to such writ,
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