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In the Child Labor Tax Case the Court declared
unconstitutional a statute imposing an annual ex-
cise equivalent to 10 per cent of the entire net
profits of any person operating (1) a mine or
quarry in which children under the age of 16 years
were employed during any portion of the taxable
year; or (2) any mill, cannery, or factory in which
children under the age of 14 years were employed
or where children between the ages of 14 and 16
years had been permitted to work more than 8
hours in any day or more than 6 days in any week,
or after 7 p. m. or before 6 a. m. during any portion
of the taxable year. Exemption from liability was
allowed where the employer reasonably believed
the employee to be above the specified age, relying
upon a certificate of age issued by a certain board
or where the incidence of the tax depended upon
the employment of a child under a mistake of fact
as to its age and where there was no intention to
evade the tax.

Such a statute differs fundamentally from Title
IX of the Social Security Act. An essential dis-
tinction is that the Child Labor Tax Law offered
the taxpayer an opportunity to avoid any out-of-
pocket expense if he followed a detailed and specific
course of business conduct prescribed by the Fed-
eral Government; whereas Title IX offers a tax-
payer virtually no opportunity to avoid out-of-
pocket expenses, and allows him to divide such ex-
penses only to the extent he is subjected to fiscal
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demands by a Stafe Government. Moreover, the
Child Labor Tax ILaw, unlike Title IX, im-
posed a tax that was not designed to raise reve-
nue, that depended on scienter,” that was extremely
onerous, and that was not proportioned to
the extent to which any privilege was utilized.’
Title IX merely adapts federal fiscal legislation to
a particular type of state fiscal legislation, without
penalizing those who are or those who are not sub-
ject to such state fiscal measures.

In Hill v. Wallace, supra, the Court held uncon-
stitutional the Future Trading Act which imposed
a prohibitive ‘‘tax’’ upon dealings in grain futuves,
but exempted transactions on Boards of Trade
designated as ‘‘contract markets’’ by the Secre-
tary of Agriculture. Submission to a complex sys-
tem of regulation was necessary before a Board of
Trade could be so designated.

It is plain that the Future Trading Act re-
sembleg the Child Labor Tax law, and is essentially
different from Title IX of the Social Security Act.
Like the Child Labor Tax, but unlike Title IX, the
Future Trading Act offered the taxpayer an op-

2 Under the Child Labor Tax law, 1f the employer did not
know that he was departing from the standards of child
labor prescribed by the Federal Government, he did not need
to pay the tax.

$ Under the Child Labor Tax law, the 10 percent tax on the

net profits for the entire year was payable 1f but one person
under the prescribed age was knowingly employed for one

day.
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portunity to avoid any out-of-pocket expense if the
exchanges on which he dealt followed a detailed

and specific course of business conduct prescribed
by the Federal Government. The effect of the
Future Trading Act was to extend the field of fed-
eral control and to penalize those who did not co-
operate in effectuating this result. The effect of
Title IX is not to enlarge the ambit of federal regu-
lation, nor is it to penalize those who do not follow,
or induce others to follow, any particular course of
conduct. Indeed, Title IX does not take account
even of conduct preseribed under state law, except
fiscal conduct of the type which has consistently
been {aken 1into account in federal revenue legisla-
tion.

The statute considered in United States v. Con-
stantine, supra, imposed, in addition to the $25
excise laid on retail liquor dealers by Section 3244,
Revised Statutes, a ‘‘special excise tax’’ of $1,000
on such dealers carrying on their business in any
State contrary to the laws of such State. In hold-
g this special excise unconstitutional, the Court
emphasized (296 U. S. 287, 295) that—

The condition of the imposition is the
commission of a erime. This, together with
the amount of the tax, is again signifieant of
penal and prohibitory intent rather than the
gathering of revenue.

The circumstances in the Constantine case were
entirely different from those surrounding the tax
involved in the case at bar. Here no endeavor is
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made to penalize unlawful conduct, to discourage
employment or to add sanctions for violations of
State laws.

2. There is no “economic coercion” on individuals

Petitioner next urges that even though the tax
here involved cannot be called a penalty, it is none
the less invalid because the credit offered by Sec-
tion 902 is utilized to exert economic coercion on
individuals to bring them within a federal regula-
tory scheme which Congress is powerless to com-
mand. The argument is based on the premise that
there are, by virtue of the Tenth Amendment,
limits to the broad discretion allowed Congress
the granting of deductions similar to those which
have been imposed on the congressional spending
power by United States v. Butler, 297 U. S.1. This
is a wholly novel doctrine, not only unsupported
by any direct authority but also contrary to a long-
established practice of Congress in tax statutes.
However, assuming that the Tenth Amendment
might limit some credits, we believe that it does not
apply to the credits offered by Title IX, and that
the Butler case is clearly distinguishable.

Upon analysis of the Act, 1t is clear that the
taxpayer is offered no inducement which restricts
his voluntary choice. If he lives in a State which
has no unemployment compensation law he 1s not
offered a reward if his State does pass such a law.
He is merely told that some of the money which he
would otherwise be required to pay to the Fed-
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eral Government he will then be allowed to pay to
his State. His out-of-pocket expenses remain
roughly the same. Of course, the knowledge of
the tax and the available deductions may remove
an important objection that he would otherwise
have to a local unemployment compensation law,
namely, the fear that such a law would impose on
him a burden for which his competitor in a sister
State had no rough equivalent. This new free-
dom from competition, however, is negative in
character. The taxpayer, like the States (see
p. 101 et seq., infra) is merely enabled under the
Act to favor or oppose unemployment compensa-
tion on its merits, free from the fear of devastating
competition.

But it is argued that the act restricts the free
choice of a taxpayer who is undecided whether to
favor the enactment of an unemployment com-
pensation law which meets the description in Sec-

tion 903 (a) or one which does not. Actually his
choice is not {ruly fettered. We have pointed out

above (pp. 71-77, supra), that the provisions of
that section are solely definitional, and do not affect
the major issues in such a law which the citizens of
each State may resolve in their own way. Sec-
tion 903 (a) is not a limitation, but a provision
by which Congress could insure that the credits
against the federal tax were payments made un-
der a bona fide State unemployment compensation
law.
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Thus it appears that the situation at bar is en-
tirely different from that in the Butler case. In
the Agricultural Adjustment Act excises were
levied upon processors of cotton, and the proceeds,
or amounts equivalent thereto, were used by the
Government to offer substantial benefit payments
to cotton farmers who executed contracts by which
the Federal Government directly regulated the pro-
duction on their individual farms. The Court held
that the taxes were invalid because the proceeds
were used to coerce farmers to accept regulatory
contracts by which Congress purchased compliance
that it was powerless to command. It was not the
mere expenditure of federal money which the
Court found coercive, but the form of the offer
and the form of the regulation. First, the Court
pointed out that the competitive situation was such
that cotton farmers had no genuine option but were
forced to accept the regulatory scheme outlined.
Mr, Justice Roberts said (297 U. 8. 1, 70-71):

The regulation is not in fact voluntary.
The farmer, of course, may refuse to com-
ply, but the price of such refusal is the loss
of benefits. The amount offered 18 intended
to be sufficient to exert pressure on hwm to
agree to the proposed regulation. The
power to confer or withhold unlimited bene-
fits is the power to coerce or destroy. If
the cotton grower elects not to accept the
benefits, he will receive less for his erops;
those who receive payments will be able to
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undersell him. The result may well be
financial ruin. [Italics added.]

Then the Court noted that the Government gave
the money not upon conditions, but only upon con-
tracts which gave the Government actual legal con-
trol of the farmer’s production. In a significant
passage (297 U. S. 1, 73), Mr. Justice Roberts rec-
ognized that the firm commitment and legal sanc-
tions involved in a contract exercised coercion,
whereas the loose inducement involved in a condi-
tional gift might not:

We are not here concerned with a condi-
tional appropriation of money, nor with a
provision that if certain conditions are not
complied with the appropriation shall no
longer be available. By the Agricultural
Adjustment Act the amount of the tax is ap-
propriated to be expended only in payment
under contracts whereby the parties bind
themselves to regulation by the Federal Gov-
ernment. There is an obvious diff erence be-
tween a statute stating the conditrons upon
which moneys shall be expended and one ef-
fectwe only upon assumption of a contract-
ual obligation to submit to a regulation
which otherwise could mot be enforced.
[Italics added. ]

Fially, the Court observed that the regulation;/ ef-
fected by the proceeds of the taxes was direct fed-
eral regulation. Under the contract the State did
not regulate; the regulation was federal and the
State could not object, ““declare the contract void
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and thus prevent those under the state’s jurisdie-
tion from complying with its terms.”” 297 U. 8. 74,

None of these coercive factors exists with respect
to the tax credit offered by Section 902. There 1g
no competitive or other situation which makes the
proffered credit an irresistible financial induce-
ment or, indeed, a financial inducement of any sort.
The Federal Government asks for no contract or
other tie which firmly commits any person or any
State to any course of conduct. And whatever
regulation may eventually occur will be state regu-
lation, which a State is free to favor or to oppose;
to mnaugurate or prevent.

It is noteworthy that under the Agricultural
Adjustment Act the Federal Government retained
control of the object for which the expenditure was
made after the disbursement of Federal money had
been completed. Thus the dishursement became a
mere instrument of control of local matters. Here
the conditions on which the credit 1s allowed are
directed solely at insuring that it shall be given
only for the object for which it 1s to be allowed, viz.,
payments under a genuwine unemployment compen-
sotion law. Thus, if the conditions be considered
as regulatory in nature, they constitute regulation
only to the extent of insuring that the credit
granted is utilized for the intended purpose. They
are, in other words, identical with conditions on
the disbursement of money which are designed to
insure that the money reaches the intended recipi-
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ents. Once the conditions have been fulfilled, the
credit continues automatically and nc Federal
control whatever is exercised.
3. T'itle IX is not a means for effectuating the Federal regu-
lation of matters not within the powers of Congress
Petitioner may assert that even if Title IX does
not involve penalties or coercion, it violates the
Tenth Amendment because it endeavors to effectu-
ate the federal regulation of matters not within the
powers of Congress. It is said that under this
Title Congress is either regulating directly the
local relationship of employer and employee, or is
dictating the form of a state regulation of the local
relationship of employer and employee.

A Uxper TrrLe IX Concress Does Not DirectLy REGULATR
TIIE RELATIONSHIP OF EMPLOYER AND EMPLOYEE

The first half of this charge is so plainly un-
founded that it requires only brief attention.
Under the Social Security Act, Congress is not
regulating the local relationship of employer and
employee. Neither in that nor any other statute *
has Congress established an unemployment com-
pensation system to operate in any State. If an
unemployment compensation system is established
in a particular State, the regulation of employer

* Congress has established an unemployment compensation
system for the District of Columbia. Act of Aug. 28, 1935,
¢. 794, 49 Stat. 946. This system, however, 1s strictly limited
to an employment the greater part of which is performed
within the District of Columbia. Sec. 1 (b).
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and employee thereby accomplished will be by state
law, not by federal law. It will be the State, not
the United States, which will tell employers and
employees how much they shall contribute, if at all.
It will be the State, not the United States, which
will tell the unemployed which of them shall be
paid benefits, when they shall receive these benefits,
and how much the benefits shall be.” XEven in these
minor respects where the state law conforms to the
descriptive features of Section 903 (a), discussed
at pp. 71-77, supra, the regulation both in form and

*The House Report, Report No. 615, p. 8, empha-
sizes the point that “The bill permits the States wide
discretion with respect to the unemployment compensation
laws they may wish to enact.” And Senate Report No. 628
1s equally emphatic. It 1s there noted that (pp. 12, 13):

“This bill does not set up a Federal unemployment com-
pensation system. What 1t seeks to do 1s merely to make
it possible for the States to establish unemployment com-
pensation systems and to stimulate them to do so.

E] * £y & *

“Except for a few standards which are necessary to render
certain that the State unemployment compensation laws are
genuine unemployment compensation acts and not merely
relief measures, the States are left free to set up any un-
employment compensation system they wish, without dicta-
tion from Washington. The States may or may not add
employee contributions to those required from the em-
ployers. Of the 5 States which have thug far enacted un-
employment compensation laws, 2 require employee contil-
butions, and 8 do not. ILikewise, the States may determine
their own compensation rates, waiting periods, and maxi-
mum duration of benefits Such latitude 1s very essential
because the rate of unemployment varies greatly in duf-
ferent States, being twice as great in some States as m
others.”
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in substance will be state regulation, which the
United States does not command, and which is ac-
complished by state law operating ez proprio
vigore.

Thus the situation is entirely different from that
in the cases upon which petitioner relies. In each
of them the regulation was both in form and in
substance directly federal. In the Bituminous
Coal Conservation Act considered in Carter v. Car-
ter Coal Co., 298 U. 8. 238, the hours, wages and
other working conditions in the bituminous coal in-
dustry were regulated under a federal code. In the
live poultry code under the National Industrial
Recovery Act, reviewed in Schechter Corp. v.
United States, 295 U. 8. 495, the fair trade prac-
tices and working conditions in the live poultry
mdustry were subjected to federal regulations.
The contracts made pursuant to the Agricultural
Adjustment Act, considered in United States v.
Butler, 297 U. S. 1, set up a system whereby the
Federal Government directly controlled the indi-
vidual farmer’s production. The Munieipal Bank-
ruptey Aect, invalidated in Ashton v. Cameron
County Water Dist., 298 U. S. 513, resulted in
making state instrumentalities directly subject to
the supervision of federal courts.

B Uxper Trrie IX Congrrss Does Nor InpirectLY REGU-
LATE THE RELATIONSHIP OF E»prLoYER AND EMPLOYEE
Petitioner, however, says that the distinction we

draw between the Bituminous Coal Aect, the Na-

tional Industrial Recovery Act, the Agricultural
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Adjustment Act, and the Municipal Bankruptey
Act, on the one hand, and Title IX of the Social
Security Act, on the other hand, is a distinetion of
form and not of substance. It says that here the
regulation of employer and employee may in form
be accomplished by state laws, but none the less is
in substance federal regulation.

But the mere fact that Congress in the exercise
of a federal power takes into acecount the existence
of local regulatory measures does not transform
these measures nto national regulations. It is a
commonplace that in exercising its taxing and
other powers, Congress frequently takes into ac-
count the burden and nature of local regulation.
Thus the federal estate tax laws have taken into
account local rules regarding the extent to which
a decedent’s real estate is subjected by local law to
administration expenses, Crooks v. Harrelson, 282
U. S. 55, and local laws regarding succession taxes,
Florida v. Mellon, 273 U. S. 12; the federal income
tax laws have taken into account local rules regard-
ing community property, Poev. Seaborn, 282 U. S.
101, and local laws regarding fraudulent convey-
ances, Phillips v. Commassioner, 283 U. S. 589,
602; the federal bankruptey laws have for many
years allowed exemptions on the basis of local reg-
ulatory legislation, Hanover National Bank V.
Moyses, 186 U. S. 181; cf. Wright v. Vinton
Branch of the Mountain Trust Bank of Roanoke,
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No. 530, October Term, 1936, March 29, 1937; and
the federal power to regulate commerce has been so
exercised as to take into account local liquor regu-
lations, In re Rahrer, 140 U. 8. 545; Clark Distil-
ling Co. v. Western Maryland Ry. Co., 242 U. S.
311, and local labor regulations, Whitfield v. Ohio,
297 U. S. 431.

In taking state laws into account, as cases like
Crooks v. Harrelson, Florida v. Mellon, and Poe v.
Seaborn, supra, show, the Federal Government is
not in any sense dictating regulations. One might
as well assert that Congress regulates marriage
when 1t allows a greater deduction from income tax
to one who has been married than to another who has
not, Revenue Act of 1934, c. 277, 48 Stat. 680, Sec.
25 (b) (1); or that Congress regulated corpora-
tions when, while exempting enterprises conducted
as a partnership, it taxed similar enterprises con-
ducted under corporate franchises granted by state
law. Flint v. Stone Tracy Co., 220 U. 8. 107, 158.
To draw such distinctions on the basis of state regu-
lations is not to regulate but to classify. See pages
67, T1-T7, supra.

And the classification here is no more meticulous
and detailed and no more coercive or regulatory
than in the cases cited. Congress has merely taxed
those who are subject to a genuine state unemploy-
ment compensation law differently from those who
are not. The provisions of Section 903 (a) can

properly be construed in no other way.
135123—37——8
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B. The tax and credit do not constitute a violation
of the principle of the dual system of Govern-
ment

‘We have shown that there is no substance to the
assertion that the tax and credit here involved con-
stitute a violation of the Tenth Amendment, since
Congress has not attempted either directly or in-
directly to impose a system of regulation of local
relationships within the States. There remains to
be considered the charge that the tax and credit
constitute a violation of the fundamental principle
of the dual nature of our system of federal and
state governments. We submit that the tax and
credit do not violate this principle, that no burden
is laid on the States and that there is no coercion
on them to adopt a course of action in a field re-
served to them by the Constitution, and that the
method here adopted has been expressly sanctioned
by this Court.

The principle of the indestructible nature of our
dual system of government finds clear expression
in Collector v. Day, 11 Wall. 113, 124 :

The general government, and the States,
although both exist within the same terri-
torial limits, are separate and distinet sov-
ereignties, acting separately and independ-
ently of each other, within their respective
spheres. The former in its appropriate
sphere 15 supreme ; but the States within the

limits of their powers not granted, or, m
the langnage of the tenth amendment, “‘re-
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served’’, are as independent of the general
government as that government within its
sphere is independent of the States.

Hence it follows that a federal tax on essential
governmental functions of a State must of neces-
sity be invalid.

However, the principle has never been applied
to denounce action either by the States or by the
Federal Government through which greater co-
operation between them can be secured. Abun-
dant examples might be drawn from many varied
fields of state and federal action, particularly with
respect to grants by the Federal Government in aid
of various activities of the States (see pp. 130-135,
wmfra). The Webb-Kenyon Act, which involves
cooperation under the commerce clause, is a strik-
mg illustration. By that Act (Act of March 1,
1913, e. 90, 37 Stat. 699) Congress prohibited the
shipment in interstate commerce of liquor which
was to be sold or used in violation of any state law.
This Court, sustaining the Act in Clark Distilling
Co. v. Western Maryland Ry. Co., 242 U. S. 311,
clearly pointed out that any argument was falla-
cious which required the conclusion (p. 331)—

that because Congress in adopting a regu-
lation had considered the nature and char-
acter of our dual system of government,
State and Nation, and instead of absolutely
prohibiting, had so conformed its regulation
as to produce cooperation between the local
and national forces of government to the end
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of preserving the rights of all, it had thereby

transcended the complete and perfect power

of regulation conferred by the Constitution,
Cf. In ve Rahrer, 140 U. 8. 545; Rhodes v. Iowa,
170 U. 8. 412; Whiifield v. Ohio, 297 U. S, 431;
Hanover National Bank v. Moyses, 186 U. S. 181;
Poe v. Seaborn, 282 U. S. 101.

It is the position of the Government that the tax
here falls within the latter, rather than the former,
category—that it is cooperative rather than coer-
cive. FHreedom of action by the States is not
limited by Title IX. On the contrary, it is actually

increased.

1. The tax: levied by title IX increases, rather than decreases,
the freedom of State action.

Prior to the passage of Title IX of the Social
Security Act, a State, by enacting an unemploy-
ment compensation law, might seriously have prej-
udiced its domestic producers by causing them to
lose their outside as well as their home markets to
outside competition. Not only were the States
powerless to act with reference to thewr outside
markets, but, by reason of the commerce clause, it
was impossible for them to act, either individually
or collectively, to prevent the importation of goods
from other States, the producers of which bad
borne no unemployment compensation expense.
Baldwin v. Seelig, 294 U. S. 511. Economic con-
ditions, in other words, blocked 4w limine the
States’ freedom to evaluate the merits or demerits
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of unemployment compensation.® See footnote 69,
page 25, supra.

This restrictive factor—the economic coercion of
the commerce clause—is effectively eliminated by
the Social Security Act. Employers in every State
are subject to a uniform federal tax, and no addi-
tional financial burden need be imposed on them by
passage of a State unemployment law which meets
the requirements of section 903, because the amount
of the state contribution can be credited up to S0
percent of the amount of the federal tax.” A State

¢ This situation was commented upon by both the Finance
Commuttee of the Senate and the Ways and Means Commit-
tee of the House 1n reporting the Social Security Act. The
1eport of the former states (S Rep No. 628, 74th Cong., 1st
Sess, p. 16) :

“Unemployment compensation i this country has been
long delayed. The principal explanation 1s that the States
have not been able to establish unemployment-compensation
laws because, 1 doing so, they would have been compelled to
handicap their industries 1n competition with those of other
States not having such laws Under the plan proposed in
this bill, this handicap will be removed, and 1t will be pos-
sthle to set up unemployment-compensation laws through
State action.”

See also H. Rep No. 615, T4th Cong., 1st Sess, p. 8.

"If a state law provides for a contribution equivalent to
the federal tax, an mcrease of 10% 1n the tax burden results
from the fact that the credit against the federal tax 1s lim-
ited to 90 percent. (Section 902 ) Actually a State may
avold even this slight additional burden by a law 1mposing
a contribution amounting to 90 percent of the federal tax,
or less, so that all of 1t may be credited. See, e. g.. Massa-
chusetts General Laws(Te# Ed ), ch. 151A, Sec. 3 (a) This
device has been adopted by many States in their estate or
unheritance tax laws to take advantage of the similar credit
allowed by the federal estate tax.
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may, therefore, still refrain from the enactment of
unemployment compensation legislation. How-
ever, it now has an alternative which did not before
exist, namely, to enact an unemployment compen-
sation law without imposing upon its citizens a
burden greater than that borne by their competi-
tors in the neighboring State having no similar law,
Yet the out-of-pocket expense to the employersin a
State is made no less by the failure of the State to
act. Under the Act the States pass upon unem-
ployment compensation in accord with their indi-
vidual opinion of its value, unhampered by the fear
of ruinous competition from their neighbors.

In this respect the effect of the legislation here
under consideration is closely akin to that of the
statute prohibiting the transportation of prison
made goods mto any State prohibiting the sale of
such goods, recently before this Court in Ken-
tucky Whip & Collar Co. v. Illinois Central E. B.
Co., No. 138, October Term, 1936, January 4, 1937.
There Congress ‘‘put forth its power to regulate in-
terstate commerce so as to prevent that commerce
from being used to impede the carrying out of the
state policy.”” So here, Congress has put forth its
power to tax for the same end, as well as to carry
out the objective entrusted under its power to tax
and provide funds for the general welfare.

Of special significance as showing the coopera-
tive character of the statute at bar is Section 906,
which permits the States to require payments to
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an unemployment compensation fund to be made
by persons engaged in interstate commerce. Were
no such provision made by Congress, perhaps the
States would be unable to tax employers engaged
in interstate commerce or to levy a tax with respect
to employees engaged in such commeree. Insuper-
able administrative difficulties might well be en-
countered by the States in attempting to distin-
guish between the local and interstate employees
m particular enterprises. Congress has thus aided
the States not only by equalizing competitive dis-
advantages among employers in the various States,
but also by removing the practical administrative
barriers to state action caused by constitutional
prohibitions against laying tax burdens on inter-
state commerce. Here Congress has acted as it
did in permitting States to tax national bank
shares (Section 5219, Revised Statutes; Van Allen
V. The Assessors, 3 Wall. 573), or in permitting
application of state prohibitory laws to goods in the
original package. Whitfield v. Ohio, 297 U. S. 431.
Striking evidence of the lack of coercion of the
federal statute is the fact that two States have
declared through their highest courts that they did
not consider themselves coerced by Title IX into
passing their legislation. Howes Bros. v. Massa-
chusetts U. C. Comm., (Mass Sup. Jud. Ct., Decem-
ber 30, 1936), 5 N. E. (2d) 720; Gillum v. Johnson,
(Calif. Sup. Ct.), 62 P. (2d) 1037. In addition,
several States have refused to pass unemployment
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compensation laws and have preferred to have
their citizens continue to pay the full tax levied by
Title IX.°

It may be objected that even though a State may
now be able to enact unemployment compensation
legislation without economic prejudice, neverthe-
less its course of conduct is dictated in advance be-
cause to take advantage of the new alternative pre-
sented it must enact legislation complying with the
requirements of Section 903 (a). Actually, al-
though it 1s true that the credit 1s available only if
the requirements of Section 903 (a) are met, that
fact 1s of negligible consequence in limiting the
freedom of State action in enacting unemployment
compensation laws. The requirements have al-
ready been considered at length in our discussion
of their propriety under the Fifth Amendment
(pp. T1-77, supra). 1t is quite evident from that
discussion that they do not limit a State to any par-
ticular type of unemployment insurance; rather,
they are primarily designed {o insure that no de-
duction be taken under a state law which does not
in fact establish a state unemployment compensa-
tion system.” In other wowrds, they constitute an

¢ Thus the legislature of Illinois has several times rejected
bills to provide a state unemployment compensation systen.
Sumlarly the legislature of Delaware has rejected such a
ball.

® The one provision of Section 903 (a) which does not fall
entirely withm this category 1s subdivision (3), which pro-
vides that all money received in the unemployment fund shall
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enumeration of the prerequisites to any plan of un-
employment compensation properly so called.
Brief reference to the different types of unem-
ployment compensation which a State might estab-
lish,* and the major issues under each of the types
which each State must work out 1n its own way,
will show clearly that Section 903 (a) cannot prop-
erly be construed as a limitation upon the right of
a State to establish whatever plan of unemploy-
ment compensation it regards as most desirable.
There are, in general, three main types of un-
employment compensation which a State may en-
act. The first type is a pooled unemployment fund,
m which all contributions are commingled and
from which payments of compensation are made to
unemployed workmen without reference to the em-
ployer for whom they had worked. In connection
with such a fund, a separate bookkeeping account
may be kept for each employer, showing what he
contributes and what his workmen draw, and re-
duced rates, known as merit ratings, may in time
be allowed for employers whose records merit such
treatment. This type of law is in effect in Ala-
bama, California, New York and several other

mmediately upon such receipt be paid over to the Secretary
of the Treasury to the credit of the Unemployment Trust
Fund of the State. This provision has also been discussed
at pp. 77-82, supra.

A tabular representation of the chief features of the
1arous state unemployment compensation laws will be found
n a chart inserted at the end of the Appendix.
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States. Most of these state laws provide for merit
ratings.

A second type of unemployment compensation
is a system of unemployment reserve acounts. In
this type, each employer makes his contributions
into a specially segregated account, and each work-
man, when he becomes unemployed, must look for
compensation to the particular unemployment re-
serve account accumulated by his former employ-
ers. Usually, the law provides that an employer
may, after his account has accumulated to a cer-
tain point and has shown ability to withstand the
drain of benefit payments, contribute at a reduced
rate, or not at all. This plan is in effect in Wis-
consin, and, together with a system of partial pool-
ing, in Indiana, Oregon, and Kentucky.

A third type provides for guaranteed employ-
ment accounts. By this plan, an employer under-
takes to give a certain minimum period of employ-
ment during the year to each of his employees,
and at the same time contributes to an account or
fund which can be drawn on by any of his em-
ployees as to whom the guaranty is not fulfilled or
renewed. The plan usually provides that an em-
ployer who has fulfilled his guaranty in the past
shall in the future either not contribute or con-
tribute at a reduced rate. This plan is in operation
in connection with a plan of pooled funds or a plan
of unemployment reserve accounts in Califorma,
Idaho, Indiana, Minnesota, Oregon, and Wisconsin.
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Not only have the States complete independence
with respect to the major type of plan, or combina-
tions of any of them, which they desire to adopt,
but also they may fill in the scheme with such de-
tails as they may believe best. Within the frame-
work of the three main types of systems above de-
seribed there are now in effect eleven different
varlations with respect to the type of fund. The
size of the firm covered shows twelve variations,
ranging from employers of one or more at any
time, in the District of Columbia, and employers
of one or more within any 20 weeks of the year, in
s1x States, to employers of eight or more within any
20 weeks, in twenty-three States. Types of em-
ployment which may be specifically included or ex-
cluded are completely within the diseretion of the
States. For example, five States exclude insur-
ance agents, although the labor of such persons
comes within the definition of employment in Title
IX, and New York includes domestic service and
maritime service, which are excluded from the Fed-
eral Act.

Contributions and benefits are likewise deter-
mined by the States. Employers alone may be re-
quired to contribute, as the New York act provides;
employers and employees may both be included as
in California, or the State may itself contribute in
addition to either of the above schemes as in the
District of Columbia. Contributions may be sub-
Ject to future increase or reduction upon the basis
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of merit ratings as in most present state acts, or
there may be no such variation, as in the acts of
Massachusetts, Mississippi, New York and Rhode
Island. The amount of the benefits, the variations
for total and partial unemployment, the maximum
and minimum periods during which benefits shall be
paid, the weight, 1f any, to be given to the length
of the prior employment, and the provisions for
seasonal workers are all problems which the States
have solved for themselves and in the solution of
which the widest variety is found. The same is
true of the conditions imposed upon the receipt of
benefits—the employment qualifying period, the
waiting period, and all the various disqualifica-
tions which may be found desirable by any State.
For example, a State is free to impose or not to
impose a ‘‘means test’’ as a condition to the pay-
ment of compensation. All the details of adminis-
tration are subject to the same diseretion, such as
the appeals procedure and the agency under which
the law is administered.

Had Title IX been intended as a statute to regu-
late the type of laws which were to be enacted by
the States, compliance with the type of unemploy-
ment compensation law which Congress preferred,
and its best judgment on the details, would have
been made prerequisites to the deductions. This
has not been done. The decision upon all these
matters has been left to the States. The require-
ments of Section 903 (a) go no further than to re-
quire that the law which exacts contributions for
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which credits are allowed shall in fact be an unem-
ployment compensation law, and not something
different masquerading under that title.

‘We have discussed the various provisions of Sec-
tion 903 (a) in some detail earlier (supra, pp. 71—
77). At this point attention may be directed to the
provisions of Paragraph (5) of this Section, since
1t may be charged that these provisions, in effect,
coerce the States into the adoption of labor rela-
tions acts and hence interfere with their internal
policy. Paragraph (5) requires that compensa-
tion be not denied any otherwise eligible individual
for refusing to accept new work if (A) the posi-
tion offered is vacant due directly to a labor dis-
pute, (B) the wages, hours, or other conditions of
employment are substantially less favorable to the
indivaidual than those prevailing for similar work
n the locality, or (C) the individual is required
to sign a yellow-dog contract as a condition of
employment.

The appropriateness of Clause (B) is obvious.
A genuine unemployment compensation law must
include a standard for determining the suitability
of new work, since it is manifest that benefits should
not be denied to a man who refuses unsuitable
work. The simplest test of suitability, which de-
pends upon external evidence rather than an exer-
cise of individual judgment, is that the wages,
hours, and other conditions of employment shall not
be substantially less favorable than those prevail-
ing for similar work in the locality.
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The conditions contained in clauses (A) and (C)
are similarly appropriate eriteria of the genuine-
ness of an unemployment compensation law. The
refusal to pay unemployment benefits to a man who
refuses to engage in strike-breaking aectivities or
to sign a yellow-dog contract would amount to em-
ploying a purported unemployment compensation
law as a weapon in industrial controversy, and
would at the same time operate to increase the
burden on the federal treasury for relief of the
persons thus denied unemployment compensation.

The charge that these provisions constitute the
imposition of a labor policy on the States is with-
out substance. There is no requirement, express or
implied, that a State should provide benefits for
workers on strike. Indeed, some States have spe-
cifically denied benefits to strikers. K. g., Massa-
chusetts General Laws (Ter. Ed.), Ch. 151A, Sec.
19a. There is no requirement, express or implied,
that the States outlaw the yellow-dog contract or
enact legislation protecting collective bargaining.
A State may take any position it desires towards
vellow-dog contracts. It should do so, howerver,
through appropriate legislation designed for that
purpose and not through an unemployment com-
pensation law. Far from imposing an alien policy
upon the States, Congress has acted so as to insure
that the granting of the eredit will not result in the
perversion of an unemployment compensation sys-
tem into an instrument for carrying out some other
policy which the State may, if it desires, carry out
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through other legislation entirely within its own
control. The conditions of Section 903 (a), in-
stead of making Title IX a disguised labor rela-
tions act, are designed to prevent a credit being
given for a supposed unemployment compensation
law which is in fact a disguised labor relations act.

Moreover, as we have shown, the conditions of

Section 903 (a) are clearly separable from the re-

mamder of the Act.

We submit, therefore, that the tax levied by
Title IX can in no proper sense be considered as
compelling the States to take any action, much
less action of a particular sort. On the contrary,
we believe that when accurately evaluated it is
a means by which the economic factors which in
the past have prevented State action are removed,
leaving the States with a new freedom to enact
unemployment compensation legislation of any
type they may individually believe best suited to
their local conditions.

8. Even if the tax levied by Title IX be considered as a
factor which makes it more desirable for a State to
enact an unemployment compensation law, neverthe-
less its validity is established by decisions of this Court

We believe that the foregoing argument consti-
tutes a complete answer to petitioner’s contention
that the tax here involved is designed to coerce
state action. But, alternatively, we submit that to
apply the term ‘‘coercion’” to any possible induce-
ment which may be spelled out by petitioner is to
80 not only far beyond any proper definition of the
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term, but also contrary to the decisions of this
Court.

The chief basis upon which petitioner rests his
claim of state coercion is the allegation that
economically, a State is forced to allow its citizens
to take advantage of the 909 credit against the
Federal tax.

It must certainly be true that only in rare and
exceptional circumstances will a tax be rendered
invalid by a credit or a deduction. Hvery credit
and deduction exercises a certain amount of pres-
sure, inducing persons to act in ways they might
not otherwise select and which Congress is quite
powerless to command. Illustrations are abun-
dant, but specific reference may be made to the de-
ductions offered to life insurance companies by the
Revenue Acts of 1921 and 1924 (Sees. 244, 245),
which undoubtedly induced the companies to sub-
ject themselves to levies which Congress could not
have required. Helvering v. Independent Life In-
surance Co., 292 U. S. 371, 380, 381. Again, the
deduction from gross income for charitable contri-
butions has undoubtedly a tendency to induce more
liberal gifts. The pressure must be strong 1ndeed
to require a holding that a credit or deduction will
invalidate a tax.

Hitherto this Court has held that a tax is coer-
cive where its burden can be avoided by submission
to a system of regulation preseribed by Congress.
Child Labor Taz Case, 259 U. S. 20; Hull v. Wallace,
259 U. S. 44. In these cases the coercion exsted
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by reason of the fact that the tax burden consti-
tuted an, overwhelming inducement to adopt an
alternative course of conduet which the Federal
Government could not otherwise have prescribed.
The result may be the same where the coercive
effect of the tax burden operates to compel alterna-
tive action by the State in order to relieve the citi-
zens of the State of a financial burden. An example
would be a tax imposed on employers with an ex-
emption in favor of employers in those States
which had passed laws prohibiting child labor.
Such a tax would perhaps stand on the same foot-
mg as the tax condemned in the Child Labor Tazx
Case, supra.

The tax and credit at bar are far different from
such prohibited exactions. A State which enacts
an unemployment compensation law does not give
1ts citizens occasion to avoid the tax burden, since
the taxpayer pays precisely the same amount
whether there be a state law or not. If any in-
ducement be held out to the State it is certainly not
the nducement to submut to regulation as the price
of escaping a erushing burden. At the most the
State will find it advantageous to enact its own un-
employment compensation law 1f it considers it de-
sirable to provide systematic relief against unem-
ployment. If it does not care to do so, it can suffer
little, 1f any, detriment, since the tax burden on its
citizens remains the same, and since the relief of
1ts unemployed will, in all probability, still be un-

dertaken in large part by the Federal Government.
135123—37 9
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(See footnote 74, p. 27, supra.) ** Consequently
where a State does set up its own unemployment
compensation system the pressure exerted upon it
by the credit provided in the federal act is mno
greater, and perhaps even less, than the pressure
exerted by a grant in aid such as that considered m
Massachusetts v. Mellon, 262 U. S. 447. If the
Federal Government had made grants in aid to the
States to be distributed by the States under un-
employment compensation laws enacted by them,
the answer to any charge of *eoercion would have
been that given by Mr. Justice Sutherland in the
case cited (p. 482):
Nor does the statute require the States
to do or to yield anything. If Congress en-
acted it with the ulterior purpose-ef tempt-
ing them to yield, that purpose may be
effectively Frustrated by the simple expe-
dient of not yielding.

Lastly, it is to be observed that whatever the de-
gree of inducement may be, it is only an inducement
with respect to fiscal legislation, to accomplish an
end which could otherwise be accomplished by the
spending power of the Federal Government.
If a State can be said to be induced to set up
an unemployment compensation system it is in-

A State which enacts an approved unemployment com-
pensation law receives the benefits of grants to aid m the
expenses of administering its law under Title ITI, but as we
shall show later these benefits are but shight and incidental
inducements and do not constitute an integral part of the
system. See infra, pp. 124-127.
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duced to undertake the relief of its unemployed
who would otherwise be a charge on the Federal
Government. Since the Federal Government, as
we have shown earlier, is enabled under its power
to appropriate for the general welfare to spend
money for the relief of the unemployed, it cannot
be said that it has gone beyond its power if it en-
acts legislation inducing the States to make ex-
penditures for this same purpose. We have shown
earlier that the Constitution permits the Federal
Government to contributions to be made
directly by the treasuries of the individual States
for purposes within the federal spending power.
(Supra, pp. 53-57.) The case 1s but little different
where the Federal Gfovernment acts by way of in-
ducement to bring about the raising and expendi-
ture of moneys for the same purposes within the
States.

It will be readily seen that the power here exer-
cised, if it amounts to an inducement to the States
to adopt some course of action, only induces fiscal
action for a purpose for which the federal spending
power is now being exercised. The power thus
carries its own inherent limitations and could not
conceivably be extended so as to invade the reserved
field of the States or to destroy the dual system of
government.

It is unnecessary to argue in the abstract about
degrees of inducement, however, for there is a di-
rect precedent which completely answers petition-
er’s contention. Section 301 of the Revenue Act
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of 1926 imposes a tax upon the transfer of a
decedent’s estate, while at the same time permit-
ting a credit, not exceeding 80 percent for
‘‘the amount of any estate, mheritance, legacy,
or succession taxes actually paid to any State
or Territory.” The large credit granted thereby
not only has the effect of reducing substantially
the federal revenues, but also operates to remove
the Incentive for wealthy persons to move to States
having no death taxes, and induces such States to
levy death taxes.

The State of Florida challenged those provisions
in Florida v. Mellon, 273 U. 8. 12. Florida itself
had no inheritance taxes and alleged that under 1ts
constitution it could not levy any. 273 U. S. 12,
15. Indeed, by abolishing inheritance taxes, it had
hoped to induce wealthy persons to become its cit-
izens.” See 67 Cong. Rec., Part 1, pp. 735, 752.
In this Court, Florida contended that ‘‘The Hstate
Tax provision was not passed for the purpose of
raising federal revenue” (273 U. 8. 12, 14), but
rather ‘“to coerce States into adopting estate or -
heritance tax laws.” 273 U. 8. 12, 13.** In fact,

2 Cf. H. Rep. No. 1, 69th Cong., 1st Sess., p. 15.

It may be pomnted out that Congress seriously consid-
ered repealing the estate tax entirely at that time. After
the House had passed a bill providing for an 80 percent
credit, the Senate Committee on Finance 1ecommended 1e-
peal of the entire estate tax law, 1t being stated that: “The
application of the 80 percent provision, together with the
cost to the Government of collecting the remaining 20 per-
cent does not justify the retention of this tax.” S. Rep No
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as a result of the 80 per cent credit, 36 States did
materially change their inheritance tax laws and
3 amended their constitutions. See Perkins, State
Action under the Federal Estate Tax Credit
Clause, 13 North Carolina Law Review, 271. Yet
this Court found no difficulty in sustaining the val-
1dity of those provisions. The case did, it is true,
involve a jurisdictional issue, but the Court also
passed upon the merits of the controversy, stating
that ‘‘the act assailed was passed by Congress in
pursuance of its power to lay and collect taxes, and
* * * must be held to be constitutional.”” 273
U. 8., p. 17. The decision has, in fact, been cited
several times as a holding upon the merits. See
Poe v. Seaborn, 282 U. 8. 101, 117-118; Phillips v.
Commassioner, 283 U. S. 589, 602. In any event
there can be no doubt as to the constitutionality of
the federal estate tax. See Rouse v. Umled
States, 65 C. Cls. 749, certiorari denied, 278 U. S.
638. Cf. Porter v. Commaissioner, 288 U. S. 436;
Helvering v. City Bank Co., 296 U. S. 85.

We submit that the decision in Florida v. Mellon,
supra, is conclusive in this case, and that the tax
levied by Title IX is not, properly considered, a
coercive act, but one which increases, rather than
decreases, the freedom of the States to act. If,
however, the Court believes that inducement, to a

92, 69th Cong., 1st Sess., p. 8. The Senate thereupon passed
a bill repealing the estate tax. In conference, the Senate
receded from 1ts position. H Rep. No 3856, 69th Cong , Ist
Sess, pp. 7-24.
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degree, is offered, nevertheless the tax is not ren-
dered invalid thereby.

v

THE GRANTS IN AID TO THE STATES UNDER TITLE III DO
NOT AFFECT THE VALIDITY OF THE TAX IMPOSED BY
TITLE IX

We have shown above that the tax imposed by
Title IX 1s a valid exercise of the powers of Con-
gress under Article I, Section 8, Clause 1 of the
Constitution, and that its character as a tax is not
destroyed or affected by reason of the creditg al-
lowed under Section 902. We have also shown
that, as such an exercise of the taxing power, Title
IX does not violate either the Fifth Amendment,
the Tenth Amendment or impair the dual charac-
ter of our government.

Petitioner, however, alleges that even assuming
that Title IX, standing alone, would be valid, nev-
ertheless the presence of Title ITT of the Act, under
which Congress has authorized an annual appro-
priation of $49,000,000 ‘‘for the purpose of assist-
ing the States in the administration of their unem-
ployment compensation laws’’ renders Title IX
unconstitutional. Petitioner argues that even as-
suming that Congress framed the tax under Title
IX to raise large revenues, Congress intended to
use these funds to finance the grants-in-aid under
Title ITT, and that this purpose robbed the tax un-
der Title IX of its true tax character because a
tax can be laid for general revenue only and a tax
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laid for a particular purpose is no tax at all.
Moreover, petitioner alleges that even 1f a tax may
be laid to raise revenue for a particular purpose,
the tax is bad if the purpose is an improper one,
and the purpose here—subventions to the States
for expenses of administration of unemployment
compensation laws—is improper.

We believe that Title IIT is wholly immaterial
for purposes of the present suit. First, Title IIT
is wholly distinet from Title I1X, and for that rea-
son need not be considered. Moreover, even if it
be considered, we submit that the grants are, in all
respects a constitutional exercise of the power of
the Federal Government to spend money to pro-
vide for the general welfare, and that a tax may
therefore be levied in order to raise the money
to make those grants.

A. Twtle 111 s in fact and w law wholly separate
from Title IX, and need not, therefore, be con-
sidered

1. Title 111 is, as @ matter of fact, unrelated to Title IX

Section 905 (a) of the Act provides that the tax
imposed by Title IX ‘‘shall be collected by the
Bureau of Internal Revenue * * * and shall
be paid into the Treasury of the United States as
internal-revenue collections.”” The proceeds are
not nominally or in substance set aside for any par-
ticular purpose, or earmarked in any way, but are,
along with the proceeds of other taxes, mingled in
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the general funds of the United States Treasury.

Petitioner, however, argues that the proceeds
are, in some way, related to Section 301 of the Act,
which provides:

For the purpose of assisting the States 1n
the administration of their unemployment
compensation laws, there is hereby author-
1zed to be appropriated, for the fiscal year
ending June 30, 1936, the sum of $4,000,000,
and for each fiscal year thereafter the sum
of $49,000,000, * * *,

The statute itself obviously does not in any way
relate the revenues to be derived under Title IX to
the contemplated expenditures under Title ITI.
Taxpayer, therefore, is faced with the heavy bur-
den of proving that there should be read into the
Act a direct relation between these two titles. We
submit that if the Court wishes to go behind the
face of the Act, it 1s apparent from various factors
that Congress did not intend that the Title IX
revenues and the Title II1 expenditures should he
related.

At the outset it should be noted that Title ITI
makes no actual appropriation of the amounts
specified in Section 301. It merely authorizes fu-
ture appropriations for the purposes there speci-
fied,™ but those appropriations may never be made
at all, or may be wholly different in amount. Actu-

¢ The authorization has no legal effect except compliance
with Rule XXIT, clause 2, Jefferson’s Manual and Rules of
the House of Representatives.
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ally, of the $4,000,000 authorized to be appropriated
for the fiscal year ending June 30, 1936, only
$2,250,000 was appropriated,”® and of the $49,000,-
000 authorized for the next fiscal year only $29,-
000,000 was appropriated.”® These appropriations
were made long before the due date of the tax im-
posed by Title IX.

Furthermore, even if the $49,000,000 authorized
to be expended by Section 301 be accepted as a cri-
terion of probable appropriations, it is plain that
there is no equivalence between that amount and
the proceeds of the Title IX tax. The rate of tax
under Title IX changes from 1 percent for the first
year to 2 percent for the second and 3 percent for
the third, but the appropriation remains constant
at $49,000,000. The estimated revenues, even if it
be assumed that all employers become entitled to
the 90 percent credit, will range from $20,000,000
for the first year to over $90,000,000 for the year
1950." Moreover, as States enact unemployment
compensation laws, and more employers thus be-
come entitled to the 90 percent credit, the revenues
under Title IX will decrease, while par: passu
expenditures under Title IIT will increase. But
even if all States eventually adopt unemployment
compensation laws and all employers become en-
titled to the 90 percent credit, the revenues from

* Act of February 11, 1936, c. 49, 49 Stat. 1109, 1113,
1 Act of June 22, 1936, c. 689, 49 Stat. 1597, 1605.
1" See footnote 82, p. 4243, supra.
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Title IX will far exceed the appropriations author-
ized under Title ITI.

The most that can be said is that Congress real-
ized that the operation of the Social Security Act
would require the expenditure of federal funds
and therefore made provision for raising addi-
tional revenue for the general support of the
Treasury. But this does not mean that the pro-
ceeds of this particular tax will be used in making
the expenditures under Title IIL. Asin Frothing-
ham v. Mellon, 262 U. S. 447, the taxpayer’s m-
terest in the appropriation from the general funds
is too remote and indefinite to give him any stand-
ing to question the expenditure. See also Knights
v. Jackson, 260 U. S. 12, 15.

Unated States v. Butler, 297 U. S. 1, is not con-
trary to this conclusion. The sole object of the
Agricultural Adjustment Act was ‘‘to restore the
purchasing power of agricultural products” (p.
58), and the entire proceeds of the tax were appro-
priated in aid of crop control (p. 59). ““A tax
automatically goes into effect * * * when the
Secretary of Agriculture determines that rental or
benefit payments are to be made * * *. The
tax is to cease when rental or benefit payments
cease.”” (Ibid.) None of the revenue was made
available for general governmental use ([bwd.).
None of these striking correlations are present m
the instant case; rather, it is governed by the rule
of Frothingham v. Mellon, 262 U. S. 447.
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2. Titles 1X and 111 are legally separable

Even if Title ITI were related in fact to Title IX,
1ts validity is immaterial in the present case sinece
1t is, in law, clearly separable from Title IX, and
should not, therefore, now be considered.

Section 1103 of the Act provides:

If any provision of this Act, or the ap-
plication thereof to any person or circum-
stance, is held invalid, the remainder of the
Act, and the application of such provision
to other persons or circumstances shall not
be affected thereby.

While the separability clause does not constitute
an inexorable command, it creates a strong pre-
sumption that one invalid portion of the statute
will not cause it all to fall. The presumption can
be overcome only by considerations which establish
““the clear probability that the invalid part being
eliminated the legislature would not have been sat-
1sfied with what remains’’ (Wailliams v. Standard
Oil Co., 278 U. 8. 235, 242), or, as the same prin-
cple is expressed in Utah Power & Light Co. v.
Pfost, 286 U. S. 165, 184-185, by evidence showing
“the clear probability that the legislature would
not have been satisfied with the statute unless it
had included the invalid part.’’ See Carter v.
Carter Coal Co., 298 U. S, 238, 312-313. We sub-
mit that not only is there no clear evidence of such
an intention on the part of Congress, but rather
that the evidence indicates that Title IX was in-
tended to be legally distinet from Title ITT.
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There can be no doubt that Title IX can operate
alone as a complete and workable taxing statute.
It fixes the rate of tax, its subject, provides for
certain credits, and establishes a procedure for its
collection. And it is in no sense dependent upon
Title ITI. The fact that Title ITT does not actually
appropriate any funds; the absence of relation or
equivalence between estimated revenues and even
authorized appropriations; the mingling of the
funds derived from Title IX with the general
revenues of the Government and the appropriation
of the grants in Title IIT from the general funds,
all show that Congress intended the titles to operate
separately.

Even more significant is the fact that the appro-
priations under Title III, even if considered as
allocable against the proceeds of the tax, form only
a part of the amount which Congress expects to
collect. See p. 123, supra. Surely, it is unlikely
that Congress would have wished to have an im-
portant revenue statute fall merely because an
authorization of appropriations of a much smaller
sum might be invalid. Compare Field v. Clark,
143 U. S. 649; National Life Ins. Co. v. United
States, 277 U. 8. 508 ; Huntington v. Worthen, 120
U. 8. 97; Brazee v. Michigan, 241 U. 8. 340; Utah
Light & Power Co. v. Pfost, 286 U. S. 165, 185.

Indeed, petitioner’s own argument proves that
Congress intended that Title IX should stand even
though Title III should be stricken down. It
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argues that the Congressional policy in passing
the Act was, through the allowance of the credits,
to make it possible for the States to pass unem-
ployment compensation laws. We have already
shown that the presence of this policy 1n framing
the eredits under a revenue act does not render it
mvalid but, in any event, it is apparent that the
policy was to be achieved by means of the tax and
credit rather than by the relatively small appro-
priations under Title ITI. At least, it cannot be
assumed that Congress intended that an important
revenue statute so framed as to achieve this policy
should fall merely because the relatively unim-
portant authorized appropriations under Title ITT
were beyond its power.

Moreover, the language of Section 303 (a),
authorizing grants to States with unemployment
compensation laws ‘‘approved under Title IX"’
which wn addition meet the requirements of Sec-
tion 303 (a) indicates clearly a Congressional in-
tent to regard Title 111 as cumulative, rather than
as an integral part of Title IX. Compare Liggett
Co. v. Lee, 288 U. S. 517, in which the Court sepa-
rated and sustained the basic tax despite the fact
that a provision for increasing it in a particular
situation was unconstitutional. See also Sonzin-
sky v. United States, supra.

We submit, therefore, that both in fact and in
law Title ITT is independent of Title IX, and that
1ts validity need not be adjudged in the present
case.
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B. Title 111 is, in any event, a valid exercise of the
spending power of Congress.

Assuming, however, that the taxpayer is in a
position to question Title I1I, we submit that there
can be no constitutional objection to grants by the
Federal Government to the States ‘“for the pur-
pose of assisting the States in the administration
of their unemployment compensation laws’’, nor to
the levy of a tax for the purpose of raising the
necessary revenue.

Article T, Section 8 of the Constitution empowers
Congress—

*# % * {0 lay and collect Taxes, Duties,

Imposts and Excises, to pay the Debts and

provide for the common Defense and gen-

eral Welfare of the United States; * * *,
In this clause is found both the express power to
tax in order to provide for the general welfare,
and the implied, correlative power to spend in
order to provide for the general welfare. Of
course, if Congress may tax for this purpose it
must have the power to appropriate the money
which is raised to the same object. United States .
Butler, 297 U. S. 1, 65-67; United States v. Realty
Co., 163 U. 8. 427, 440; Legal Tender Case, 110
U. S. 421, 440.

Public money, then, may be appropriated to the
‘“‘general welfare’’. That term, though a limitation
on the taxing and spending powers, is not itself
limited by the subsequently enumerated powers,
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put includes anything that by any ‘‘reasonable
possibility”” will conduce to the national welfare.
The determination of what is for the general wel-
fare is primarily for Congress; the courts will not
substitute their judgment unless by no reasonable
possibility” can the challenged legislation fall
within ‘‘the wide range of diseretion’’ possessed by
Congress. Umnited States v. Butler, 297 U. S. 1, 67.

We submit (1) that the maintenance by the
States of unemployment compensation laws will,
by some reasonable possibility, conduce to the gen-
eral welfare; (2) that the form of the present ap-
propriation—conditional grants-in-aid to the
States to pay administrative expenses under State
laws—is entirely valid; (3) that if the grants are
valid, Congress was empowered to levy taxes in
order to raise the necessary revenue; and (4) that
the title is not rendered invalid by any improper
delegation of power to the Social Security Board.

1. The maintenance by the States of unemployment com-
pensation laws will promote the general welfare of the
United States

It is clear from the economic data already pre-
sented (pp. 9-29, supra) that the adoption by the
States of unemployment compensation systems will
certainly by some ‘‘reasonable possibility” con-
duce to the national welfare. Such systems will
go far toward alleviating the evils of unemploy-
Hﬁl:t and preventing the full effect of cyclical de-
pression periods. They will relieve intolerable
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hardships to many millions of workers and their
families. They will provide a sufficient safeguard
for most of the unemployment that will oceur in
normal times. They will aid in the prevention of
pauperism, with its concomitants of erime and vice,
They will aid in the promotion of the general
health, well-being and morality of the worker and
will help to preserve his skill and efficiency. They
will help to preserve peace and good order and
avoid unrest. They will help to maintain purchas-
ing power and avoid further unemployment and
economic collapse. They will very materially
lessen the federal relief burden in periods of de-
pression. Since such state systems will promote
the national welfare, it follows that the Federal
government may cooperate with the States in the
establishment and maintenance of these laws, by
making money grants to assist them in administra-
tion expenses.

2. The form of the present appropriation—conditional

grants-in-aid to the States to pay administrative ex-
penses under State laws—is valid

The system of Federal grants of money or prop-
erty to the States is one which has been exercised
from the beginnings of the Government as an ap-
propriate method by which the general welfare of
the United States may be advanced by the exer-
cise of Federal powers in cooperation with those
of the States. Cf. Hoke v. United States, 227 U. S.
308, 322. Although the device was used infre-
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quently by the early Congresses, its validity was
never doubted, and during the last century it has
become common in connection with a wide variety
of matters.”

The practice apparently began with the Assump-
tion Act (c. 34, 1 Stat. 138, 142) passed on August
4,1790, by the first Congress, under which the Fed-
eral Government assumed the debts of the States
meurred during the Revolution. The Act was
sponsored by Alexander Hamilton. American
State Papers, Finance, Vol. I, pp. 15-25. In 1803
Congress passed the first of a series of acts granting
to each new State, upon its admission to the Union,
certain lands for the use of the schools. Act of
March 3, 1803, e. 21, 2 Stat. 225. In 1808 Congress
appropriated $200,000 for the army and for equip-
ping the state militia. Act of April 23, 1808, c. 55,
2 Stat. 490. See also Aect of April 29, 1816, c. 135,
3 Stat. 320. In 1820, Congress passed the first of a
long series of acts by which Congress appropriated
to various states 5 percent of the proceeds of the
sale of public lands within their borders, for the
purposes of education, road construction or im-
provements. Act of March 6, 1820, c. 22, 3 Stat.
045, 547. See also, e. g., Act of March 3, 1845, c. 75,
o Stat. 788; Act of March 21, 1864, c. 36, 13 Stat.

*See A. F. MacDonald, Federal Aid (1928); Digest of
Legislation Providing Federal Subsidies for Education,
U. 8. Dept. of Interior, Off, of Education, Bulletin No. 8,
(1930).

135123—37——10
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30, 32. In 1836 Congress provided that the sur-
plus in the Treasury in excess of $5,000,000 should
be deposited with the States, subject to their indi-
vidual assent, under an agreement to repay upon
a stated notice by the Secretary of the Treasury,
Act of June 23, 1836, c. 115, 5 Stat. 52, 55. In
1841 Congress provided that the net proceeds of
the sales of public lands should be divided among
certain States, and that 500,000 acres of public
land should be donated to each of nine specified
States, and a similar amount to each new State,
for purposes of internal improvement. Act of
September 4, 1841, c. 16, 5 Stat. 453, 455.

The foregoing list is not intended to be exhaus-
tive. Nor would it serve any purpose to set out
in detail the vastly greater number of conditional
grants which Congress has made to the States dur-
ing the last century, to aid and encourage them in
performing some function deemed by Congress to
be conducive to the general welfare. A list of
other acts of Congress providing for cooperation
with the States is included in the Appendix to the
Brief for the respondent Administrator in No. 32,
Duke Power Co. v. Greenwood County, at pp. 90-
98. Here it will be sufficient merely to refer to the
larger categories. 8

The federal land grants, which began in 1903
(supra, p. 131), have been very extensive. Every
State except the 13 original States and 5 others
has received federal land grants for common
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schools, a total of 77,510,737 acres.® Grants for
normal schools and universities have aggregated
3,987,954 acres.” Kvery State has a land grant
college.” See Hamilton v. Regents, 293 U. 8. 245,
259. And many millions of acres have been given
to the States for public buildings, roads, and other
internal improvements.*

Aside from the land grants, large sums of money
have been granted to the States for various pur-
poses. In 1930 educational institutions in the
States had received, since the second Morrill Actin
1890,” an aggregate of $318,138,727.65.* Numerous
grants have been made for highway purposes, the
expenditure of the Federal Government being
hmited to 50 percent of the estimated cost of the
approved projects.”

Assistance in agriculture has been given by Fed-
eral grants, for example, to match state funds for

¥ Digest of Legislation, supra, pp. 34, 15.

2 Id., p. 23.

2 Act of July 2, 1862, c. 130, 12 Stat. 503; Act of July
23, 1866, c¢. 209, 14 Stat. 208.

2 See MacDonald, supra, p. 14. See also, e. g., Act of
Sept. 20, 1850, c. 61, 9 Stat. 466; Act of May 15, 1856, c. 28,
11 Stat. 9; Act of August 18, 1894, c. 301, 28 Stat. 372, 422
(grant of desert areas on condition that they be reclaimed) ;
Act of March 1, 1911, c. 186, 36 Stat. 961, 963 (grant of 5
percent of national forest revenues); Act of February 25,
1920, c. 85, 41 Stat. 437, 450 (grant of 38714 percent of
receipts from oil lands and water power licenses).

 Act of August 30, 1890, c. 841, 26 Stat. 417.

*Digest of Legislation, supra.

* See, e. g., Act of July 11, 1916, c. 241, 39 Stat. 355; Act
of February 12, 1925, c. 219, 43 Stat. 889.
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the suppression of the boll-weevil, the European
corn-borer, and various cattle diseases.” Innu-
merable similar examples could be given in the
fields of forest fire prevention,” vocational rebabili-
tation,” state militia,” and health and hygiene®

This long-continued and well-established course
of legislation is very persuasive evidence that the
conditional grants here involved are an appropri-
ate exercise by Congress of 1its spending power.
McCulloch v. Maryland, 4 Wheat. 316, 401. The
similar historical basis of a different exercise of
legislative authority was evaluated by this Court
in United States v. Curtiss-Wright Export Corp.,
No. 98, December 21, 1936:

% See, ¢. ¢., Joint Res. of May 21, 1928, ¢ 665, 45 Stat
688 (boll weevil) : Act of February 6, 1931, c. 111, 46 Stat
1064, 1067 (same) ; Act of February 9, 1927, c. 90, 44 Stat.
1065 (corn borer); Act of August 11, 1916, c. 313, 39 Stat
446, 492 (cattle diseases).

¥ See, e. ¢., Act of March 1, 1911, ¢ 186, 36 Stat. 961;
Act of March 3, 1921, c. 127, 41 Stat 1315, 1344 ; Act of June
T, 1924, c. 348, 43 Stat. 653. Thirty-three States have ac-
cepted benefits under the 1924 Act. MacDonald, supra,
p. 43.

28 Since 1920, Congress has appropriated annually $1,000,-
000 for this purpose, on condition that the States expend
equal sums and meet certain requirements. Act of June 2,
1920, c. 219, 41 Stat. 735, 736, as amended by Act of June 5,
1924, c. 265, 43 Stat. 430, 431, and Act of June 30, 1932,
c. 324, 47 Stat. 448, 449.

2 See p. 181, supra See also Act of January 21, 1903,
c. 196, 32 Stat. 775; Act of June 3, 1916, c. 134, 39 Stat.
166, 215.

30 See, e. g., Act of November 28, 1921, c. 135, 42 Stat 224;
Act of July 9, 1918, c. 143, 40 Stat. 845, 886.
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A legislative practice such as we have here,
evidenced not by only occasional instances,
but marked by the movement of a steady
stream for a century and a half of time,
goes a long way in the direction of proving
the presence of unassailable ground for the
constitutionality of the practice, to be found
in the origin and history of the power in-
volved, or in its nature, or in both combined.
See also Hampton & Co. v. United States, 276 U. S.
394, 412; Myers v. United States, 272 U. S. 52, 175;
Martin v. Hunter’s Lessee, 1 Wheat. 304, 352;
Stuart v. Laird, 1 Cranch 299, 309. Indeed, the
practice of Congress in making such grants has
been recognized in a number of cases, and 1t has
never been suggested or supposed that they were
beyond the power of Congress. See, e. g., Nash-
ville, C. & St. L. Ry.v. Walters, 294 U. S. 405, 417 ;
Hamilton v. Regents, 293 U. S. 245, 258-260; Er-
vien v. United States, 251 U. S. 41, 48; United
States v. Gratiot, 14 Pet. 526.

The same answer may be given to the possible
argument that Congress may not attach even such
conditions to a grant as insure that it will be ex-
pended in accordance with its purpose. The re-
qurements under Section 303 (a) are, in substance,
the same as the provisions of Section 903 which,
as we have shown (pp. 7T1-77, suprae) are not regu-
latory, but merely insure that the credits will be
allowed only for the administration of a genuine
state unemployment compensation law.
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The conditions do not differ in substance from
those of many previous grants by Congress to the
States. Many of them specify in detail the uses
to be made of the money, require the States to mcet
certain Federal requirements, and provide for some
degree of Federal supervision to insure that the
money is spent in accordance with the terms of the
grant.®* Reasonable conditions of this sort do not
amount to regulation. Umited States v. Butler,
297 U. 8.1, 73.

3. Since Congress was empowered to make the grants under
Title 111, it necessarily was empowered to levy tawes
in order to raise the necessary revenue

Petitioner may argue that even if the grants are
valid, nevertheless Congress could not lay a tax for
the purpose of raising funds to make the grants
because a tax laid to raise funds for a particular
purpose, and not for general revenue only, is not a
tax at all. It should be noted that the contention
is not open to petitioner unless it can succeed in
establishing not only that Titles II1 and 1X are
inseparable, but also that the funds raised by the
tax levied under Title IX are in some fashion di-
rectly connected with the subventions under Title
11T (see pp.121-127, supra). Even assuming, how-

% See, €. ¢., Act of September 4, 1841, ¢ 16, 5 Stat. 453,
455, Sec. 9; Act of July 2, 1862, c. 130, 12 Stat 503; Act
of August 30, 1890, c. 841, 26 Stat, 417; Act of January 21,
1903, c. 196, 32 Stat. 775; Act of February 23, 1917, c. 114,
89 Stat. 929; Act of November 23, 1921, c. 185, 42 Stat. 224.
Act of February 9, 1927, c. 90, 44 Stat. 1065.
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ever, that petitioner can succeed 1n proving that
the funds levied under Title I1X are, in effect, ‘“‘ear-
marked’’ for appropriation under Title I1I, we
submit that the tax is not made invalid thereby.

Taxes are, of course, levied ‘‘for the purpose of
providing funds for payment of the nation’s debts
and making provision for the general welfare.”
Umited States v. Butler, 297 U. S. 1, 64. Ordinar-
ily, there is no indication in the act laying the tax
of the particular purpose for which the funds are
to be used, but it seems apparent that there is noth-
mg unnatural or improper in relating specific an-
ticipated government expenditures to specific reve-
nues.”* Some proponents of budgetary reform,
knowing that earmarked taxes educate the tax-
payer and act as a restraint on profligacy, believe
that the connection should be made obligatory,
as 1t is under the constitutions of several of the
States (e. g., New York Constitution, Article ITI,
Sec. 24; Michigan Constitution, Article X, Section
6). The fact that the Federal Constitution specifi-
cally requires that taxes be for the purpose of pay-
ing the debts or providing for the common defense
and general welfare (Article I, Sec. 8) assumes the
propriety of including in a taxing statute the pur-
pose for which it is laid, providing, of course, that
the purpose be a proper object of governmental
expenditure.

” See Report of the Select Committee on the Budget, H.
Rep. No. 14, 67th Cong., Lst Sess.
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Taxes for some particular purpose were common
in England before the Constitution was adopted.*
They are common in all the States, for purposes
such as schools, roads and the like. Nor is it any
new departure for Congress, by the act levying the
tax, to earmark or even to appropriate the proceeds
to a particular purpose. For example, m the Act
of March 3, 1791, c. 15, 1 Stat. 199, 213-214, a tax
was levied on spirits, and the proceeds were
pledged and appropriated for the payment of in-
terest on loans and the payment of the public debt,
Again, in the Act of March 26, 1804, c. 46, 2 Stat.
291, tariffs were increased, the proceeds of the
increase to be used for the sole purpose of carrying
on a war against the Barbary powers. Since
1902 money for the support of the Philippine
Islands has been raised by customs duties and in-
ternal revenue taxes in this country, the proceeds
of which have often been earmarked for the Philip-
pine Treasury. See, e. g., Act of Mareh 8, 1902, c.
140, 32 Stat. 54, Sec. 4; Act of June 17, 1930, ¢. 497,
46 Stat. 590, 686.**

# See Holdsworth, History of the English Law, Vol. 6, p.
253 ; Blackstone, Commentaries, Vol. 1, p. 330 et seq ; Selg-
man, E'ssays on Taxation (1895 ed.) pp. 345-349

3¢ See also, e g., Act of May 8, 1792, c. 32, 1 Stat. 267, 270;
Act of March 8, 1797, c. 10, 1 Stat. 508 ; Act of May 13, 1800,
c. 66, 2 Stat. 84; Act of December 21, 1814, c. 15, 3 Stat 152,
Act of March 3, 1917, c. 159, 39 Stat. 1000; Act of April 23,
1924, c. 181, 48 Stat. 106. See also Brief for the United
States 1 No. 659, Cincinnati Soap Co. v. United Statos,
pp. 28-35.
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Again we submit that the well-established prac-
tice of Congress cannot now be held to be unconsti-
tutional. See p. 134, supra; United States v.
Curtiss-Wright Export Corp., supra. Indeed, this
Court has recognized that the relationship assumed
to be present here between tax and expenditure is a
normal and necessary incident of the legislative
function. Kwights v. Jackson, 260 U. 8. 12, 15;
Patton v. Brady, 184 U. 8. 608, 620. See also Car-
ley & Hamalton v. Snook, 281 U. 8. 66, 71; Nash-
ville C. & St. L. Ry. v. Wallace, 288 U. S. 249, 268;
Milheim v. Moffatt Tunnel District, 262 U. S. 710,
719; Green v. Frazier, 253 U. S. 233 ; Olcott v. The
Supervisors, 16 Wall. 678, 695, 696.

Neither the Head Money Cases, 112 U. S. 580,
nor Unmited States v. Butler, 297 U. S. 1, & to the
contrary. In the former the Court suggested that
the specification of limited purposes of the levy was
some mdication that the legislation was not meant
to be a tax. Since in the usual case revenue meas-
ures are for general rather than limited purposes
this was probably relevant as some indication of the
Congressional purpose. The opinion in no way in-
dicated that such a specification would invalidate
a statute which was clearly an exercise of the tax-
Ing power ; on the contrary, it expressly stated that,
as a tax statute ‘‘it would not be difficult to show’’
that the levy it authorized was “made for the gen-
eral welfare’” (112 U. S.at595). Inthe Butler case
the vice in the statute was not the appropriation of
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the proceeds per se, but the appropriation to an un-
constitutional purpose. Here, as we have shown,
the purpose is clearly valid.

‘We submit, therefore, that even if the tax levied
by Title IX be considered as laid for the purpose of
making the subventions under Title II1, the tax is
nonetheless valid.

4. Title II1 contains mo wunconstitutional delegation of
legislative power

The taxpayer urges that wholly apart from the
foregoing considerations, Title ITI should be de-
clared to be unconstitutional as an improper dele-
gation of legislative power to the Social Security
Board. The contention is based upon the provi-
sion of Section 302 (a), which provides:

The Board shall from time to time certify
to the Secretary of the Treasury for pay-
ment to each State which has an unemploy-
ment compensation law approved by the
Board under Title IX, such amounts as the
Board determines to be necessary for the
proper administration of such law during
the fiscal year in which such payment is to
be made. The Board’s determination shall
be based on (1) the population of the State;
(2) an estimate of the number of persons
covered by the State law and the cost of
proper administration of such law; and (3)
such other factors as the Board finds rele-
vant. The Board shall not certify for pay-
ment under this section in any fiscal year a
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total amount in excess of the amount appro-
priated therefor for such fiscal year.

We submit that the contention is wholly without
mer1t (1) because the Constitution does not re-
quire Congress to specify in detail the manner in
which public money is to be expended, and, alter-
natively, (2) Section 302 (a) provides standards
adequate to guide the Board.

A. Tae Coxstrirurion Doms Nor ReqQuire CONGRESS TO
Seecrry IN Deramn tHE ManNnNer v Wuican Pusric
Moxey Is To BE ExpeNDED %

Article I, Section 9, Clause 7 of the Constitution
provides:

No money shall be drawn from the Treas-
ury, but in consequence of appropriations
made by law; and a regular statement and
account of the receipts and expenditures
of all public money shall be published from
time to time.

This clause, phrased as a restriction on the power

of expenditure, contains implicit recognition of the

fact that the power is entrusted to the Executive.

Collms v. United States, 15 Ct. Cl. 22, 35; Com-

pagna v. United States, 26 Ct. Cl. 316, 317. The

Constitution contains no requirement concerning

the detail with which acts of appropriation shall

specify the manner in which expenditures are to

“ This argument 1s fully developed in the Brief for the
respondent Administrator in No. 382, Duke Power Co. v.
Greenwood County, October Term, 1936, at pp. 120-160, to
wlich the Court 1s respectfully referred.
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be made. That question the Constitution leaves in
the discretion of Congress.

Congress may, of course, prescribe in the most
minute detail both the objects to which funds shall
be applied and the manner in which the expendi-
ture shall be made. Correlatively, however, Con-
gress may state in general terms the purposes for
which money is appropriated and leave to the exec-
utive the determination of the details of the ex-
penditure. The question is not one of power, but
of policy. Not only the language of the Consti-
tution, but also the historic practice, which was
adopted by the Framers, and the practice of Con-
gress since the adoption of the Constitution, make
this clear.

The members of the Constitutional Convention
plainly intended the function of appropriation to
be the equivalent of that found in the English con-
stitution,®® which may thus be referred to in order
to determine the dividing line between the legisla-
tive function of appropriation and the executive
function of expenditure. Ex parte Grossman, 267
U. S.87,108-111; Myers v. United States, 272 U. 8.
52, 118. The first grant to the King by Parlia-

36 See statements by Madison (Formation of the United
States, Documents Illustrative of the Formation of the
Union of the American States, H. Doc. No. 398, 69th Cong.,
1st Sess., p. 323) ; Wilson (4d., p. 837) ; Dickinson (id, P
533) ; and Rutledge (id, pp. 534-535). See also Millen
Constitutional Law, pp. 205-209; Wilson, Jurisprudence and
Political Science (1896 ed.), Vol. 11, 42—44.
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ment appears to have been made in 1275. See
Stubbs, Constitutional History, Vol. 11, p. 523.
Sporadically, for centuries, such grants continued.
Stubbs, supra, pp. 565-568. The important point
is that the Parliamentary appropriation was not a
grant of money for a narrowly specified purpose,
but merely a legislative assent that the Crown
should spend the proceeds of the tax in question for
some broad purpose.

In 1698 there was the beginning of the “‘civil
List.”” 9 & 10 Wm. II1, c. 23, Sec. 14. Maitland,
Constitutronal History of Enmgland, p. 435. But not
until the Civil List Act of 1782 (22 Geo. IT1, c. 82)
passed five years before the Constitution was
formed, did Parliament exercise any important
supervision over ordinary civil expenditures (Mait-
land, supra, p. 436), and even that control was very
limited. In some situations Parliament at that
time exercised rather detailed supervision;*" in
some it attempted little or none at all beyond a
broad statement of the purpose of the tax.*® The
legislative branch thus possessed a flexible limita-
tion upon executive expenditures. Not until long
after the adoption of the Constitution did more
particularized appropriations become common in
England.

The legislation and authoritative discussion in
the years immediately following the adoption of

¥ See, e. g., Statutes at Large, 27 Geo. I11, c. 33.

* See, e. g., 20 Geo. ITI, c. 42, Sec. 3; Session Laws, 31
Geo. IT, pp 11, 15.
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the Constitution also bear out the concept of a dis-
cretionary legislative function of appropriation
which is as fully performed by a broad appropria-
tion as by one which is detailed in character. The
first appropriation act (Act of August 7, 1789, ¢. 9,
1 Stat. 53) appropriated an unspecified sum for the
“necessary support, maintenance and repairs of
all lighthouses, beacons, buoys and public piers’’
theretofore erected. The first general appropria-
tion act (Act of September 29, 1789, ¢. 23, 1 Stat.
95) was almost wholly devoid of details as to ex-
penditures. It is unnecessary to multiply ex-
amples ** to make it plain that the members of this
Congress, composed largely of members of the con-
stitutional or ratifying convention§ did not under-
stand the Constitution to require any degree of
particularity in appropriation acts. Subsequent
Congresses have continued the practice of appro-
priating money in terms which have varied widely
between the minute and the exceedingly broad.*

30 See also Act of March 26, 1790, c. 4, 1 Stat. 104; Act of
July 1, 1790, c. 22, 1 Stat. 128; Act of July 20, 1790, c. 30,
1 Stat. 185; Act of August 4, 1790, c. 34, 1 Stat. 138; Act of
March 3, 1791, c. 28, 1 Stat. 222, 224,

*Acts which contain very broad appropriations include
those of June 14, 1809, ¢ 2, 2 Stat. 547; Act of August 10,
1846, c. 175, 9 Stat. 85, 96; Act of July 81, 1861. c. 28, 12
Stat. 283; Act of April 3, 1874, c. 75, 18 Stat. 26; Act of
March 24, 1900, c. 91, 31 Stat. 51; Joint Resolution of May
9, 1912, No. 19, 37 Stat. 633, 634; Act of February 25, 1927,
c. 202, 44 Stat. 1244. A much more extended list is con-
tammed in the Appendix to the Brief for the respondent
Admimnstrator m No. 82, Duke Power Co. v. Greenwood
County, at pp. 68-89.
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The early commentators likewise appeared to
have viewed the power of appropriation as a dis-
cretionary check upon the executive. See Hamil-
ton, The Federalist, No. 72 (Lodge ed.) p. 72;
Works (Ham. ed.), Vol. V11, pp. 532, 533. Galla-
tm, Writings (Adams ed.) Vol. IT1, pp. 73, 117.
As a matter of policy, not of power, Jefferson and
Hamilton disagreed on the practice of lump sum
appropriations.”” The former seems to have pre-
vailed, for beginning with his administration, the
appropriation acts became more detailed.” How-
ever, again as a matter of policy, excessive detail
m appropriation has been criticised as tending
toward, instead of away from, irresponsibility in
administration.* -

The argument does not, however, rest upon his-
tory alone, for there is in addition sound basis for
1t in reason—the basic distinetion between powers
which are coercive or regulatory, and those which
are not. To apply the prohibition against delega-
tion of power rigidly, without regard to the nature
of the power exercised, would lead to grave and
novel consequences. For example, Congress has
granted broad powers in the administration of

#See Jefferson, in Richardson, Messages and Papers of
the Presidents, Vol. 1, p. 829; Hamilton, m Works (Ham.
ed.) Vol VII, p. 788.

 See, e. g., Acts of May 9 and 14, 1836, c. 59-62, 5 Stat.
17-31

“ Report of Committee on Economy and Efficiency, H.
Doc. No. 854, 62d Cong., 2d Sess.
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publie lands or property (Butte City Water Co. v.
Baker, 196 U. S. 119, 126; Umted States v. Chema-
cal Foundation, 272 U. 8. 1, 12), the administration
of the territories (United States v. Heinszen & Co.,
206 U. 8. 370, 385), or the disposal of the property
of the United States (Ashwander v. Tennessee Val-
ley Authority, 297 U. S. 288). The same is true
with respect to the power of Congress to establish
fiscal agencies (McCulloch v. Maryland, 4 Wheat,
316, 335-337 (argument of counsel), 424 ; Swmath v.
Kansas City Title & Trust Co., 265 U. 8. 180, or
to borrow money on the credit of the United States
(See U. S. C., Title 31, Sections 752-757). Cf.
Umted States v. Curtiss-Wright Export Corp.,
No. 98, December 21, 1936.

The thorough separation of governmental powers
into three departments was regarded by the fram-
ers and those upon whom they relied as the basic
safeguard against tyranny or oppression by one of-
ficial or body.”* TUnless coercion or regulation of
individuals or private rights is involved, legislative
delegation presents no danger of the results which
the Framers feared.

Moreover, the decisions of both state and lower
Federal courts have recognized that decision as to
the details of an expenditure is not a legislative
function. In People v. Tremawne, 252 N. Y. 27, the
court said (pp. 44, 45) :

* See Gouveneur Morrs (Formation of the Union, supra,
p 893); Madison (id, p. 897-398); Wilson (%d., pp. 846,

947) ; Federalist, No 47; Montesquieu, Esprit des Lois, Bk.
I1,c.6. See also Myers v. United States, 272 U. S. 52, 116.
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The head of the department does not legis-
late when he segregates a lump sum appro-
priation. The legislation 18 complete when
the appropriation is made. * * * The
legislative power appropriates money and,
except as to legislative and judicial appro-
priations, the administrative or executive
power spends the money appropriated.
See also United States v. Hanson, 167 Fed. 881
(C. C. A. 9th) ; Kansas Gas & Electric Co. v. City
of Independence, 79 F. (2d) 32 (C. C. A. 10th);
Greenwood County v. Duke Power Co., 81 F. (2d)
986 (C. C. A. 4th), rev’d on other grounds, No.
32, October Term, 1936, December 14, 1936; State
ex rel. Bonsteel v. Allen, 83 Fla. 214; Abbott v.
Commassioners, 160 Ga. 657; Edwards v. Childer,
102 Okla. 158 ; Holmes v. Olcott, 96 Ore. 33 ; Moers
v. City of Reading, 21 Pa. 188, 202; Chicago & N.
W.R. Co. v. State, 128 Wis. 553 ; State v. Zimmer-
man, 183 Wis. 132; State v. Clausen, 94 Wash.
166.*°
Every source of authority, therefore, supports
the view that the legislative funection is fully per-
formed when Congress grants money, designating
the purpose and limit of its use. 'We submit, there-
fore, that there is no question of delegation raised
by Section 302 (a) of the Act.

* A contrary result was reached in Franklin Township v.
Tugwell, 85 T, (2d) 208 (App. D. C). The argument here
made was not presented to or considered by the court. Cf.
Webster v. Fall, 266 U. S. 507, 511.
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B. In Anxy Event, Trrue III Provibes STANDARDS Apg-
QUATE 1O GUIDE THE Boarp 1IN THE EXPENDITURE OF THE
MoxNEY APPROPRIATED

However, even if the standards of delegation of
powers applicable to regulatory or coercive laws
be applied, nevertheless there is, we submit, no
improper delegation of power by Section 302 (a).
The section supplies a primary standard—the
amount which ‘‘the Board determines to be neces-
sary for the proper administration of such law
during the fiscal year.”” That standard is, in turn,
further defined and limited by the specification of
four other factors which the Board is required to
take into consideration: (1) the population of the
State; (2) an estimate of the number of people
covered by the state law; (3) the total for all
States must not exceed the appropriated amount;
(4) such other factors as the Board finds relevant.

The case of Hampton & Co.v. Umted States, 276
U. S. 394, presents a very similar situation. The
Tariff Act of 1922, Section 315, provided a pri-
mary standard, with several specific factors which
the President was required to take into considera-
tion. The fourth factor there—‘‘any other ad-
vantages or disadvantages in competition’—is
very similar to the fourth factor mentioned above.
In each case the clause is to be read with an eye
to the eiusdem generis maxim. Section 302 (a)
seerns clearly within the Hampton decision. See
also Field v. Clark, 143 U. S. 649, 692. Congress
has legislated as far as is reasonably practicable,
and has made clear the policy. Buttfield v. Stran-
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ahan, 192 U. S. 470, 496; Jacobson v. Massachu-
setts, 197 U. S. 11, 27. Beyond that it is not re-
quired to go.
CONCLUSION
Wherefore, we submit that Title IX of the Act
should be declared constitutional in every respect,
and that the decision of the court below denying
the taxpayer’s claim for the recovery of taxes paid
should be affirmed.
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