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IN THE

Supreme Coutt of the United States

OctoBEr TErM, 1938.

No.

—

MARK GRAVES, JOHN J. MERRILL and JOHN
P. HENNESSY, as Commissioners constituting the
State Tax Commission of the State of New York,

Petitioners,
V.

THE PEOPLE OF THE STATE OF NEW YORK,

upon the relation of JAMES B. O’KEEFE.

PETITION FOR WRIT OF CERTIORARI TO
THE SUPREME COURT OF THE
STATE OF NEW YORK.

To the Honorable the Chief Justice and Assoctate Jus-
tices of the Supreme Court of the United States:

Your Petitioner, John J. Bennett, Jr., Attorney Gen-
eral of the State of New York, on behalf of Mark
Graves, John J. Merrill and John P. Hennessy, as
Commissioners constituting the State Tax Commis-
sion of the State of New York, respectfully prays for
a writ of certiorari herein to review a certain final
order and judgment of the Supreme Court of the State



of New York, Albany County, entered and filed Aug.
19, 1938, affirming the final order of the Court of Ap-
peals of the State of New York, being the highest court
of said State, in the above entitled proceeding, the
opinion and decision of said Court of Appeals having
been rendered and filed July 7, 1938, affirming an order
of the Appellate Division of the Supreme Court of the
State of New York in the Third Judicial Department in
said State, entered December 29, 1937, which annulled,
on certiorari, a determination of the State Tax Com-
mission denying an application by the taxpayer there-
in (the above named James B. O’Keefe) for a revi-
sion and resettlement or computation of his personal
state income tax for the year 1934 and for a refund
of the tax paid for that year.

Opinions Below.

The decision of the Court of Appeals of the State of
New York is reported in the New York Advance Sheets
Number 1962, for August 6, 1938, as page 2210, Vol-
ume 278 of New York Reports, with the notation:
“Order affirmed with costs on the authority of People
ex rel. Rogers v. Graves, (299 U. S. 401). No opinion.”’
The order of the Appellate Division in the Third Judi-
cial Department of the State of New York (R. ff. 191-
214), was reported in 253 App. Div. (N. Y.) 91, with
the memorandum: ‘‘Relator is the regularly retained
attorney for the Federal Home Owners’ Loan Corpo-
ration. His salary is not subject to tax under People
ex rel. Rogers v. Graves (299 U. 8. 401).”



A dissenting opinion was filed in the Appellate Di-
vision of the Supreme Court by Justice Crapser (R.
f. 210), on the ground that:

“‘The business of the Home Owners’ Loan Cor-
poration is a business that has always been car-
ried on by private corporations or individuals.”

The determination of the State Tax Commission and
the opinion of Graves, Commissioner, are also set
forth in the record. (R. ff. 22-48.)

Jurisdiction.

The order of the Supreme Court below was entered
on August 19, 1938 (R. ). The jurisdiction of
this Court is invoked under Section 237 (b) of the
Judicial Code, as amended by the Act of February 13,
1925, Chapter 229; 43 Stat. 936; 28 U. S. C. A. Sec.
344

“See. 237 (b). It shall be competent for the
Supreme Court, by certiorari, to require that
there be certified to it for review and deter-
mination, with the same power and authority
and with like effect as if brought up by writ of
error, any cause wherein a final judgment or de-
cree has been rendered or passed by the highest
court of a State in which a decision could be had
where is drawn in question the validity of a
treaty or statute of the United States; or where
is drawn in question the validity of a statute of
any State on the ground of its being repugnant
to the Constitution, treaties, or laws of the United
States; or where any title, right, privilege, or im-
munity is specially set up or claimed by either
party under the Constitution, or any treaty or
statute of, or commission held or authority exer-
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cised under, the United States; and the power to
review under this paragraph may be exercised as
well where the Federal claim is sustained as
where it is denied. Nothing in this paragraph
shall be construed to limit or detract from the
right to review on a writ of error in a case where
such a right is couferred by the preceding para-
graph; nor shall the fact that a review on a writ of
error might be obtained under the preceding para-
graph be an obstacle to granting a review on cer-
tiorari under this paragraph.”’

Question Presented.

Whether the compensation received by the taxpayer
for services performed during the year 1934 as an em-
ployee of the Home Owners’ Loan Corporation is ex-
empt from taxation by the State of New York on the
ground that such a tax would be an unconstitutional
burden on the Federal Government.

Statutes Involved.

The pertinent statutory provisions involved will be
found in the appendix nfra, pages 34 to 52. They are
Section 359 of the Tax Law of New York State; and
Chapter 64, 48 U. S. Stat. at Large, 128, being the
Home Owners’ Loan Act of 1933.

Statement.
The taxpayer, a resident of New York during the

year 1934, was employed as an examining attorney
(R. f. 64) by said Home Owners’ Loan Corporation
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and started work on January 12th, 1934, at a compen-
sation of $80.00 per month (R. f. 66). His duties as
examining attorney included the reading of titles,
i. e., the examination of certificates sent in by Title
Companies before sending the file to the closing at-
torney (R. ff. 68, 69), to see if there were any defects
in title, to examine the certificates of title after the
return of the file by the closing attorney prior to the

loan closing, and various similar legal services (R. ff.
31, 32, 126, 127).

He duly made a personal income tax return pursuant
to the Tax Law of the State of New York and paid an
income tax of $57.28 for the year 1934. Thereafter,
on August 16, 1935 (Stip. R. ff. 170, 171) he made ap-
plication, pursuant to Section 374 of the Tax Law, for
a refund of the foregoing tax upon the grounds that
his salary from the Home Owners’ Loan Corporation
in the sum of $2246.66 (R. ff. 29, 71, 83; Stip. R. f. 169)
was earned by him as an employee of the Federal Gov-
ernment engaged in the performance of a govern-
mental function and therefore was exempt from New
York State Income Tax. He was paid semi-monthly
by check of the Home Owners’ Loan Corporation, sign-
ed by the Treasurer of the Home Owners’ Loan Cor-

poration, drawn on the Treasury of the United States
(R. f£. 77, 105).

Under the statutory authority of Section 4, Sub-
division (j) of the Home Owners’ Loan Act of 1933
(June 13, 1933, Chap. 64, 48 U. S. Stat. at Large, 128;
U. 8. Code, Tit. 12, Sections 1461-1468), Mr. O’Keefe



6

received a verbal appointment as attorney (R. f. 73)
from the Home Loan Bank Board through its Metro-
politan District Council (R. f. 72), without competi-
tive civil service examination (R. ff. 74, 128). By this
statute the Corporation had power to employ such
officers and employees without regard to provisions of
law applicable to the employment or compensation of
officers, employees, attorneys or agents of the United
States. U. S. Code, Tit. 12, sec. 1463 (3).

The law creating the Home Owners’ Loan Corpora-
tion as amended is entitled ‘‘Home Owners’ Loan Act
of 1933”’, Tt provides in Section 4-(a) thereof that
the Federal Home Loan Bank Board (created by Con-
gress under the Federal Home Loan Bank Act) was
authorized to create a corporation to be known as the
Home Owners’ Loan Corporation (R. f. 34) and when
created became a distinct entity (R. f. 4).

The Home Owners’ Loan Corporation was empow-
ered to issue bonds in an aggregate amount not to ex-
ceed $4,750,000,000 and stocks to be sold to the public
by the corporation to obtain funds for carrying out the
purposes of the Section (R. ff. 37, 41). The bonds were
to be fully and unconditionally guaranteed both as to
principal and interest by the United States (R. f. 37).

Among the other purposes for which the corpora-
tion was organized were the following:
(a) For a period of three years after the date
of the enactment of the Act
(1) To acquire in exchange for bonds is-
sued by it, home mortgages and other obliga-



tions-and liens secured by real estate record-
ed or filed or executed prior to the date of the
enactment of the law and
(2) 1In connection with any such exchange
to make advances in cash to pay the taxes and
assessments on the real estate, to provide for
necessary maintenance and make necessary
repairs, to meet the incidental expenses of
the transaction and
(b) For a period of three years from the date
of the enactment of the Act to make loans in cash
in cases where property is not otherwise encum-
bered, but in no case should such loan exceed fifty
per centum of the value of the property securing
the same ; such loan to be secured by duly recorded
home mortgage bearing interest and
(¢) In a case where the holder of a home mort-
gage or other obligation or lien eligible for ex-
change for the corporation bonds does not accept
such bonds in exchange, to make cash advances
to such home owner in an amount not to execeed
forty per centum of the value of the property (R.
ff. 38-40).

The operations of the Home Owners’ Loan Corpora-
tion are now carried out in each of the forty-eight
states by separate state organizations (R. f. 94). Over
the state offices there is a Regional Office; each Re-
gional Office supervising state offices of several states.
The Regional Office has nothing to do with the ap-
proval or disapproval of loans. The state office is a
complete functioning office (R. f. 99).

The Corporation refunds, refinances and loans
monies on mortgages at interest rates of five (5%) per
centum and six (6%) per centum per annum (R. ff. 107,
134-135) on properties upon which are built homes for
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not more than four families and having a value of
not more than Twenty-five Thousand ($25,000) Dollars
(R. ff. 107-108). The rate of interest is so fixed that
the difference between the rate charged and the rate
paid on account of the bonds is to pay for the operating
costs of the corporation (R. f. 132). Congress has the
power to reduce the rate of interest if the Corporation
shows profit (R. f. 135). It makes advances to home
owners for repairs under the supervision of a Recon-
ditioning Division of the Home Owners’ Loan Corpo-
ration (R. ff. 92, 111, 112-113, 143-144) and for addi-
tions to houses or for new heating systems upon those
premises on which the Home Owners’ Loan Corpora-
tion has a mortgage or is about to refund an existing
mortgage (R. ff. 113-115). In return for the advances,
the Home Owmners’ Loan Corporation takes back a
mortgage or other obligation from the owner (R. ff.
114-115). Loans are made up to eighty (80%) per
centum of the Corporation’s appraised value of the
property, the maximum loan being Fourteen Thousand
($14,000) Dollars (R. f. 122). The corporation also
pays real estate taxes on property actually owned by
itself (R. f. 101).

The Home Owners’ Loan Corporation work is car-
ried on by full time salaried employees and also by fee
personnel who are paid a certain amount per case.
Outside experts are retained to appraise property and
to appraise the cost of reconditioning or repairing.
Title closings are handled by outside attorneys on a
fee basis. Title searches are made for the Corporation
by title or abstract companies or by outside fee attor-
neys (R. ff. 124-125).
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Specifications of Errors to be Urged.

The Court of Appeals erred:

1. In holding that the taxpayer was an official or
employee of the United States.

2. In failing to hold that the functions of the Home
Owners’ Loan Corporation were not essential to the
preservation of the Government of the United States
and that, consequently, the salary received by the tax-

payer was not immune from taxation by the State of
New York.

3. In failing to hold (within the rulings of this
Court in Helvering v. Gerhardt, 82 Law Ed. Adv. Ops.
962) that the burden of the tax in question on the Gov-
ernment of the United States was speculative and un-
certain and that, consequently, the salary received by
the taxpayer was not immune from taxation by the

State of New York.

4. In failing to hold (within the rulings of this
Court in Helvering v. Gerhardt) that the tax in ques-
tion would be substantially or entirely absorbed by a
private person and that, consequently, the salary re-
ceived by the taxpayer was not immune from taxation
by the State of New York.

5. In holding that the functions exercised by the
Home Owners’ Loan Corporation during the year in
question were governmental functions of the United
States.
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6. In failing to hold that the Home Owners’ Loan
Corporation was performing proprietary functions.

7. In failing to hold that the law creating the Home
Owners’ Loan Corporation is unconstitutional.

8. In holding, if the decision can be so construed,
that the compensation received by the taxpayer for
services rendered during the year 1934 as an employee
of the Home Owners’ Loan Corporation was exempt
by statute from the income tax of the State of New
York.

9. In holding, if the decision can be so construed,
that said compensation received by the taxpayer as
aforesaid, was constitutionally immune from the in-
come tax of the State of New York.

10. In affirming the decision of the Appellate Divi-
sion of the Supreme Court in the Third Judicial De-
partment of the State of New York.

Reasons for Granting the Writ.

A decision by this Court is necessary to determine
whether or not salaries, wages, and other compensa-
tion received by employees of the Home Owners’ Loan
Corporation and other similar corporations of the Fed-
eral Government are taxable under the New York State
Income Tax Law. This question of constitutional law
is one of first and pressing importance in many States.

The questions which require decision are: (1)
whether the Courts below should not have found the
employee taxable by the State of New York under the
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recent decision of this Court in Helvering v. Gerhardt,
82 Law Ed. Adv. Ops. 962; (2) whether the Court be-
low was in error in following the decision of this Court
in New York ex rel. Rogers v. Graves, rather than the
more recent principles of intergovernmental immunity
enunciated in Helvering v. Gerhardt, supra, within the
meaning of that case; (3) whether or not the burden
on the Federal Government of a state tax on the salary
of an employee of the Home Owners’ Loan Corporation
would not be so speculative and uncertain, and so sub-
stantially absorbed by a private person, as not to be
prohibited by the limitations on the doctrine of im-
plied immunity ; (4) whether the activities of the Home
Owners’ Loan Corporation are essential to the preser-
vation of the Federal Government; (5) whether or not
the activities of the Home Owners’ Loan Corporation
were proprietary, rather than governmental; (6)
whether the taxpayer herein who claims immunity from
the common burdens of taxation which rest equally
upon all, brings himself clearly within the statutory
exemptions and the language relied upon therein as
creating such exemptions; and (7) whether the salary,
wages or compensation of an employee of certain Fed-
eral instrumentalities is immune from a state income
tax when the Congress has clearly undertaken the task
of expressly declaring exemptions from state taxation
and in so doing has omitted income taxation from its
enumerated exemptions.!

1The State of New York appeared as amicus curiae in Helvering v.
Gerhardt, 82 Law Ed. Adv. Ops. 962 and submitted certain arguments
conoedediy inconsistent with certain of those herein expressed. While
still adhering to the arguments made in that case, at least during the
pendency of a petition for a re-hearing therein, the state proceeds
here upon the provisional assumption that the rhardt opinion ex-
presses the law as it now stands on those points and that it has dis-
¥osed of the state’s original contentions in that case, Other arguments
or review herein are, of course, not dependent on the Gerhardt deci-
sion.
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WHEREFORE, your petitioners pray that a writ of
certiorari may be issued out of and under the seal of
this court, directed to the Supreme Court of the State
of New York to review the determination of the Court
of Appeals, the court of last resort of the State of New
York, as provided by law, and that your petitioners
have such other and further relief as may be deemed
appropriate. A certified copy of the record in the
courts below is submitted herewith, together with the
remittitur of the Court of Appeals, in support hereof.

Dated, October 24th, 1938.
Respectfully submitted,

Mark Graves, JouN J. MErrILL and JouN
P. HenxEessy, constituting the State Tax
Commission of the State of New York,
Petitioners,
By—
JOHN J. BENNETT, JR.,
Attorney General, State of New York,

HENRY EPSTEIN,
Solicitor General, State of New York,
Solicitor for Petitioners.
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ARGUMENT IN SUPPORT OF PETITION.
L

Under the Rule of Helvering v. Gerhardt, the Re-
spondent Is Clearly Taxable by the State of New York.

The Courts below rested their decision solely upon
New York ex rel. Rogers v. Graves, 299 U. S. 401.

We submit, however, if Helvering v. Gerhardi, 82
Law. Ed. Adv. Ops. 962, is to stand unreversed, it
enunciated entirely new rules in these cases of inter-
governmental immunity as applied to employees. It
eliminates the old test of whether or not the activity
in question was governmental or proprietary. That
test was determinative of the Courts’ decision in the
Rogers case. The unanimous opinion of the Court in
that case is devoted solely to the inquiry whether the
functions of the Panama Rail Road Company were
governmental or proprietary. Thus we find (299 TU.
S. 401, 404):

“In order to reach a correct determination of
the question whether the railroad company is
exercising functions of a governmental character,
the railroad and ships are to be considered not as

things apart, but in their relation to the Panama
Canal; * * =7’

The Court, in order to answer this question, felt called
upon to determine the answer to the further question:
¢¢* * * whether the canal is such an instrumentality
of the federal government as to be immune from
state taxation; and, if so, are the operations of the

railroad company so connected with the canal as to
confer upon the company a like immunity?’’
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And again (page 407-408) :

““We attach no importance to the fact that the
railroad company has utilized both its ships and
railroad to carry private freight and passengers.
The record shows that this is done to a limited ex-
tent compared with the government business; and
that it is only incidental to the governmental
operations. The primary purpose of the enter-
prise being legitimately governmental, its inci-
dental use for private purposes affords no ground
for objection.! United States v. Chandler-Dunbar
‘Water Power Co., 229 U. 8. 53, 73; Ashwander v.
Tennessee Valley Authority, 297 U. S. 288, 333.

* % %))

It is quite clear, therefore, that this case was de-
cided by the Courts below solely on the basis of a rule
of constitutional law, as formulated by this Court
prior to the Gerhardt case, that the salary of a state
or federal employee was immune on the sole showing
that he was engaged in the performance of a govern-
mental funection.

The necessity of such an inquiry in the case of pub-
lic employees appears to have been abandoned in the
Gerhardt opinion. The decisions of the Court below
should therefore be reversed.

The fundamental change in the rule of immunity evi-
denced by the Gerhardt decision, becomes clear upon

1The Court in summing up the reason for its opinion (p. 408) said:

“The rule is well established; and the reasons upon which it is based
and the authorities sustaining it have been so recently reviewed by
this court, Indian Motorcycle Co. v. United States, 283 U, 5. 570, that
further discussion is unnecessary.”

When we turn te page 575 of the Indian Motorcycle case, we find
the distinction between governmental and proprietary functions with
respect to the taxation of both federal or state employees is empha-
sized in the statement of the rule:

“It is an established principle of our constitutional system of dual
government that the instrumentalities, means and operations whereby
the United States exercises its governmental powers are exempt from
taxation by the states, and that the instrumentalities, means and opera-
tions whereby the states exert the governmental powers belonging to
them are equally exempt from taxation by the United States.”
(Boldface ours.)
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examination of the arguments and opinion in that case.
The Attorney General of the United States admitted
that under the then existing rule the employees of the
Port Authority must be held immune if they were en-
gaged in the performance of a governmental function.
(Helvering v. Gerhardt and related cases, October
Term, 1937, Nos. 779-781; Brief for Petitioner, pp. 30,
31.)1

On the other hand, the respondent’s brief and argu-
ment in the Gerhardt case were confined to the conten-
tion that the activities of the Port Authority were in
fact governmental. Both sides, therefore, rested their
case on the determination of that question.

The Court, however, found it unnecessary to decide
it. Instead, a new rule was announced. The new rule
questioned the entire basis of employee implied im-
munity, as that doctrine had theretofore been formu-
lated. In its place, the Court stated two new guiding
principles. First, that implied immunity would not be
recognized where the function was not essential to the
preservation of the government. The second new
principle would, we submit, appear to end all employee
immunity—for it declares that the burden of a tax
on employees is speculative and uncertain, and that
even though a function might be important enough to
demand the immunity for the government itself, a tax
on its employees is ‘‘substantially or entirely absorbed
by private persons.’’?

See sa.lgg. Transcript of Argument of Assistant Solicitor General,
pages 3,

t may still be argued upon the oper showing of facts that in a
given case the burden ig not speculative and uncertain ‘‘or substan-
tially absorbed by a private person”. But in this case the record
cozi'risponds in all respects with that in the Gerhardt case on this
poin
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The applicability of the first of these rules will be de-
veloped in our subsequent Reasons. We need only
state here, as a comment obviously so well founded
that it should hardly require extended development—
that, if there is any function which is not ‘‘essential to
the preservation’’ of the Federal Government, it is the
banking, mortgage and real estate business of the
Home Owners’ Loan Corporation.

Here we are primarily concerned with the second
principle, that the burden of a tax on employees is so
speculative and uncertain and has only a remote, if
any, influence upon the exercise of functions of govern-
ment, that it does not give rise to immunity. Such a
principle would seem to be quite clear in its conse-
quences. It simply abolishes the former rule of em-
ployee immunity.!

1This would appear to be the view of the Attorney Gemeral of the
United States, for in a Study made by the Department of Justice at
the direction of the Attorney General himself, entitled ‘“Taxation of
Government Bondholders and Employees”, and forwarded to the
Treasury Department on June 24, 1938, the Attorney General says
(pages 67 to 71): .

“Finally, the doctrine of tax immunity of state employees ap-
pears largely if not entirely to have been swept away on May .
1938, by the decision in Helvering v. Gerhardt. * * * The opinion,
by Mr. Justice Stone, proceeded on a broad front. * * * Earlier
cases were distinguished. * * *

“Phe Gerhardt case seems probably to settle that the state or
municipal employee is subject to federal taxation, The entire dis-
cussion in the opinion, apart from the introductory statement of
facts, contains only one reference to the fact that the taxpayers
were employed not by the state but by The Port of New York
Authority. * * * The affirmative reasoning of the Court is directed
entirely to state employees generally. It seems, therefore, a rea-
sonably safe prediction that all salaries paid to employees of state
and lgcg.l -govemments, * * * may be subjected to the federal income
tax, N

“ft is probable that the care with which the opinion distinguishes
the officer from the employee is due to a desire to escape the neces-
gity of reexamining Coilector v. Day, rather than to approval of
its result. * * *

“Since the Court seemed studiously to refrain from_ approving
Collector v. Day, and since every reason which it advanced to
sustain taxation of the state employee is equally applicable to the
state officer, it is at the least a reasonable conclusion that the Court
viewed the federal taxing power as reaching to officers as well as
to eraployees of the states.

“Finally, the analysis of the present authority of Pollock v.
Farmers’ Loan & Trust Co. is fully applicable to Collector v. Day.
Every reason which the Court has articulated for declaring invalid
a nordiscriminatory tax on a private person who deals with the
government seems to have been abandoned or contradicted by sub-
sequent decisions; * * *

“It seems, therefore, to be more probable than not that the
federal income tax may be applied to the salary received from
& state or municipal government, whether the taxpayer serve as an
employee or as an officer.”
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In the case of Indian Motorcycle Co. v. United
States, 283 U. 8. 570, 580 (1930) Justice Stone in a dis-
senting opinion, with Justice Brandeis concurring,
said:

“The implied immunity of one government,
either national or state, from taxation by the other
should not be enlarged. Immunity of the one neces-
sarily involves curtailment of the other’s sov-
ereign power to tax. The practical effect of enlarge-
ment is commonly to relieve individvals from a
tax, at the expense of the government imposing it,
without substantial benefit to the government for
whose theoretical advantage the immunity was in-
voked.

€% * * it is not clear how a recovery by a tax-
payer would benefit directly the government sup-
posed to be burdened; and the assumption of indi-
vidual benefit in the case of a tax of this type
necessarily rests upon speculation rather than
reality.”’

If the burden of a tax on an employee’s salary is
speculative and uncertain, it is equally so whether the
taxpayer be an employee of the state or the federal
government. The quality of the relationship is precise-
ly the same in either case. In both cases human be-
ings serve as the instruments of government. In both
cases there is the same contract to devote human brains
and human hands to the performance of a service for
an agreed salary. In both cases the employees receive
the benefits and protection extended by the other
government which seeks to impose the tax.! In both
cases the salary may be considered to have been
diminished by the tax.

iSee Heivering v. Gerhardt, u. s. ; 82 Law, Ed. Adv. Ops, 962,
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But how can it conceivably be contended that in the
case of a state employee the resultant burden on the
state is ‘“speculative and uncertain,”’ whereas in the
case of the federal employee the burden would be
““‘definite and certain?’’ How can it be contended,
with any semblance of plausibility, that the federal
tax is ‘‘substantially or entirely absorbed by private
persons,”’ but that a similar state tax would have to
be absorbed by the Federal Government itself? And,
when in all cases the question is simply one of a tax
on a salary, how can it be contended that a ‘‘specula-
tive’’ effect of the burden differs with the function?

Why is a tax on the salary of a President, a Judge,
or a Governor any less speculative than a tax on
the salary of a policeman, a port employee, or a federal
clerk?

These are questions which we submit should com-
mend this Court’s review of the decision below. They
demonstrate that the rule of the Rogers case, relied on
by the Courts below, should not have been accepted as
persuasive. On the contrary, the applicability of the
principles now established by the Gerhardt case, would
have held the salary of the respondent taxable by the
State of New York.

The respondent will, no doubt, reply that all of the
Court’s reasoning in the Gerhardt case should be
jettisoned when the state attempts to tax the salary
of a federal employee. On the contrary, we question
whether the dicta in the Court’s opinion in the
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Gerhardt case, with reference to federal employees,
justifies any such distinction. Prior decisions of the
Court would seem to negative any intention to abandon
the reciprocal character of the rule of immunity. And
in any event such a claim raises a serious question of
constitutional law which this Court ought now to de-
cide.

In a long series of cases the immunity rule has been
expressly held to be reciprocal as between state and
federal governments.

Collector v. Day, 11 Wall. 113, 127 (1817);

Pollock v. Farmers’ Loan & Trust Co., 157
U. S. 429, 584 (1895) ;

Ambrosini v. United States, 187 U. S. 1, 7
(1902) 5

South Carolina v. United States, 199 U. S.
437, 451, 452 (1905) ;

Metcalf & Eddy v. Mitchell, 269 U. S. 514, 521
(1926) ;

Buyrnet v. Coronado Oil & Gas Co., 285 U. S.
393, 400 (1932);

Trinttyfarm Construction Co. v. Grosjean, 291
U. S. 466, 471 (1934).

As the Supreme Court has recently expressed it in
Indian Motorcycle Co. v. United States, 283 U. S. 570,
579 (1930):

“Under the constitutional principle the exertion
of such a function by a state or a state agency has
the same immunity from Federal taxation that
like exertions by the United States or its agencies
have from state taxation.’’
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In all of the foregoing cases, and particularly at the
pages noted, the Court has emphasized the constitu-
tional necessity that the rule of immunity be applied
reciprocally. The logic of that conclusion would seem
inescapable if the dual sovereignty of state and fed-
eral governments is to be preserved. If taxation is in-
compatible with sovereignty, no distinetion can be
drawn between the two divisions of government in
America, the one recognized and preserved, the other
created by the Constitution.

It is certainly no answer to say that the states are
represented in Congress. We are dealing with a ques-
tion of the reserved sovereignty of the states. Rep-
resentation in Congress has nothing whatsoever to do
with such a question. It seems elementary to have to
state that the reserved rights of the states can only
be overthrown by constitutional amendment, and not
by the action of their representatives in Congress.

If representation in Congress may ever be inter-
posed as an answer to the complaint based upon the
sovereignty of the states, it should be obvious that the
last remnants of independence will then have been
stripped from the states. Under the Constitution
their sovereignty may be impaired with the acqui-
escence of three-fourths of the states—but not by a
congressional majority. The question is one of con-
stitutional right and not one of dubious political pro-
tection.

We also petition for certiorari in order that the
state may place before this Court its contention that
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the mere power of Congress to create such instru-
mentalities does not of itself give rise to a federal
immunity.

The state also seeks an opportunity to present to
the Court its contention that even if the employees of
the Home Owners’ Loan Corporation would enjoyv
an implied immunity, that such an immunity has been
waived by Congress’ failure to include the emplovees
of the Corporation among the subjects expressly de-
clared exempt in Section 1463 (e) of the Act.

In the case of Baltimore National Bank +. State Tax
Commission of Maryland, 297 U. S. 209, the Court
decided against the Petitioner’s contention that the
following section in the Reconstruction Finance Cor-
poration Act,

“The corporation, including its franchise, its
capital, reserves, and surplus, and its income shall
be exempt from all taxation * * * except that any
real property of the Corporation shall be subject
to * * * taxation to the same extent according to
its value as other real property is taxed. 47 Stat.
at L. 5, 9, 10; chap. 8, U. S. C. A. title 15, section
610,”

provided for an exemption from state taxation of
shares in a national bank wholly subseribed and own-
ed by the Reconstruction Finance Corporation. The
Petitioner insisted that the tax in controversy was im-
pliedly forbidden by that section. The Court, at page
214, stated:

““The contention is plausible, yet it will not

prevail against analysis. For the tax now in con-
troversy whatever its indirect effect, is not laid
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directly upon the capital, reserves, or surplus of
the corporation claiming the immunity or accorded
the exemption.”’

The Court therefore refused to agree with the Pe-
tioner’s contention that this Congressional declaration
of immunity covered taxation of national banks’
shares.

The Home Owners’ Loan Corporation Act, section
1463 (e), has a like provision, as follows:

““The bonds issued by the Corporation under
this subsection shall be exempt, both as to princi-
pal and interest, from all taxation (except sur-
taxes, estate, inheritance, and gift taxes) now or
hereafter imposed by the United States or any
Distriet, Territory, dependency, or possession
thereof, or by any State, county, municipality, or
local taxing authority. The Corporation, including
its franchise, its capital, reserves and surplus, and
its loans and income, shall likewise be exempt from
such taxation; except that any real property of the
Corporation shall be subject to taxation to the
same extent, according to its value, as other real
property 1s taved.”” (Italics ours.)

It is this Petitioner’s contention, therefore, that
Congress intended to declare immune from state taxa-
tion only those subject matters stated in the Home
Owners’ Loan Act as above set forth. Congress has
clearly undertaken the task of expressly declaring
what subject matters are exempt from state taxation
and in so doing has omitted income taxation of the
Corporation’s employees from its enumerated exemp-
tions. The authority of the Baltimore National Bank
case is binding upon the employee herein in answer to
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any proposition urged by him with respect to the pos-
sible Congressional implied immunity under the Home
Owners’ Loan Act,

If such considerations of the entrance of govern-
ment into new fields of activities never dreamed of
when the Constitution was adopted, were found by this
Court to be a persuasive argument against the states
in Helvering v. Gerhardt, they should be given similar
weight when the states seek to impose a tax on an em-
ployee of the Federal Government whose functions in
the field of private banking and real estate have always
been taxable by the states. Indeed, there is a graver
reason for protection of the states than of the Federal
Government. The immunity of a state activity can,
at most, be deemed to interfere with the power of the
Federal Government to raise revenue. But with the
vast powers and resources of the central government,
the power to tax the states is the most direct road to
federal control and to the ultimate centralization of
our government.!

The doectrine of tax immunity is a necessary develop-
ment of our dual system of state and federal govern-
ment. It must be given a practical construction which
permits both governments to function with the mini-
mum of interference each with the other. Limitations

In this connection the extent to which the Attorney General of the
United States hopes to carry the Gerhardt decision, is rather alarm-
ingly indicated by his recent statement in an official document, that

“For on May 23, 1938, the Court in Heivering v. Gerhardt seems to
have rejected the reciprocal test of tax immunity and returned to
Chief Justice Marshall’'s understanding that the principle of im-
munity protected the federal government against taxation by the
states but did not necessarily shield the states against the exercise
of the delegated, and supreme, taxing power of the central gov-
ernment.” (Boldface ours.) “Taxation of Government Bondholders
and Employees,*” supra, pp. 9-10.
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cannot be so varied or extended as seriously to impair
the taxing power of the government imposing the tax
or the appropriate exercise of the functions of govern-
ment affected by it.

The state and national governments must co-exist.
Each must be supported by taxation of those who are
citizens of both. The fact that the economic burden
of taxes may be passed on to the other government and
thus increase to some extent, here wholly conjectural,
the expense of its operation, infringes no constitu-
tional immunity. Such burdens are but normal in-
cidents of the organization within the same territory of
two governments, each possessed of the taxing power.

IL.

The Activities of the Home Owners’ Loan Corpora-
tion are not Essential to the Preservation of the Fed-
eral Government.

As appears from the foregoing statement (supra,
page 15), the Home Owners’ Loan Corporation was
created by the Federal Home Loan Bank Board, as a
distinet and independent corporate entity. It issued
its own stock and sold bonds to the public. Its opera-
tions were conducted by its own board of directors.
By statute, the provisions of law applicable to officers
and employees of the United States had no application
to the employment of the taxpayer. The Home Own-
ers’ Loan Corporation was created as a temporary
agency to aid distressed owners during a period of
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economic depression. However praiseworthy those
motives, it may be questioned whether the Federal
Government has the constitutional power to under-
take such an enterprise. In any event, it is obvious,
particularly in view of the absence of any power in the
Federal Government to make private loans on mort-
gage security, to undertake the repair of private
houses or to go into the real estate business on a huge
scale, that such functions are not, within the test pre-
scribed in the Gerhardt case, essential to the preser-
vation of the Federal Government. The mere fact that
its activities are performed for what the Federal Gov-
ernment conceives to be a public benefit does not es-
tablish the immunity of the corporation’s employees.
See People ex rel. Rogers v. Graves, 299 U. 8. 401,
citing therein Indian Motorcycle Co. v. United States,
283 U. 8. 570, 575, et seq. and the authorities therein
referred to.

The entire reasoning of this Court in the Soutl
Carolina and the Powers cases' makes it clear that
neither the state nor the Federal Government may
engage in a traditionally private business, such as the
real estate and mortgage business here involved, and
by so doing withdraw that business from the taxing
power of the other government. Clearly, the business
in which the Home Owners’ Loan Corporation is en-
gaged in the State of New York was previously a
source of large tax revenues to the State of New York.
If the Federal Government is not free to tax pro-
prietary activities of the states, but can also deprive
the state of such sources of revenue, and if it can come

iSouth Carolina v, United States, 199 U, 8. 437; Helvering v. Powers,
293 U, S. 214,
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into a state, as it has done throughout the Tennessee
Valley, and erect huge power plants, distributing sys-
tems, and engage in the wholesale and retail distribu-
tion and sale of electric power and other businesses
formerly carried on by private utilities, the states can
rapidly be reduced to pauperized geographical divi-
sions of a central government and be dependent for
their continued existence upon its charity or bounty.

As was pointed out by the two dissenting Justices
in the Appellate Division below:

“‘The business of the Home Owners’ Loan Cor-
poration is a business that has always been car-
ried on by private corporations or individuals.

“The tax has been imposed on the income of
the relator who is neither an officer nor an em-
ployee of the United States Government, and
whose only relation to it is that he has contracted
with the Home Owners’ Loan Corporation to fur-
nish his services to them.

“It cannot be said that the tax imposed upon
the relator is imposed upon an agency of govern-
ment from any technical sense, and the tax itself
cannot be deemed to be an interference with gov-
ernment or an impairment of the efficiency of its
agency in any substantial way. (Fidelity & De-
posit Co. v. Pennsylvania, 240 U. S. 319, Railroad
Co. v. Pewniston, 18 Wall. 5; Gromer v. Standard
Dredging Co., 224 U. S. 362; Baltimore Ship Build-
ing Co. v. Baltimore, 195 id. 375.)"’ People ex rel.
O’Keefe v. Graves, supra, p. 99.

That the tax in the instant case is not a tax on the
corporation—the instrumentality itself—is evident.
It does not cast a direct burden on the corporation’s
operations within the requirements of the Gerhardt
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case. The tax, if it in fact affects the operations of the
corporation, could do so only remotely and would not
constitute an interference with a federal instrumen-
tality or be an encroachment upon the sovereignty and
supremacy of the Federal Government.

1.

The Activities of the Home Owners’ Loan Corpora-
tion are Proprietary.

The Home Owners’ Loan Corporation is engaged
in no activity which can be declared to be other than
proprietary. An analysis of its powers and pur-
poses forces one to the conclusion that the Corpora-
tion performs no governmental function.

All of the capital stock of the Corporation is sub-
sceribed for by the Secretary of the Treasury on be-
half of the United States, U. S. C. A. Tit. 12, Sec.
1463 (b). Surplus or accumulated funds are to be paid
into the Treasury of the United States. Tit. 12, sec-
tion 1463 (k). The purpose for which the Corporation
was created was to provide emergency relief with re-
spect to mortgage indebtedness upon homes, Tit. 12,
section 1463 (g); to refinance mortgaged properties,
Tit. 12, section 1463 (f); and to acquire in exchange
for bonds issued by it, home mortgages and other
obligations or liens secured by real estate and to make
advances in cash to pay taxes and assessments, Tit.
12, section 1463 (d).
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These purposes and activities of the Home Owners’
Loan Corporation seem to the Petitioner to be clear-
ly proprietary in character. Helvering v. Powers,
293 U. 8. 214. In the conduct of its business it may
enter into contracts with individunals, firms, or cor-
poration in a like manner as any private lending in-
stitution. All of the above enumerated characteristics
are characteristics of any ordinary mortgage loan
corporation.

The Petitioner urges that this case demands the
application of the principle announced by this Court
that the doetrine of intergovernmental tax immunity
is not to be applied in a manner so as to eripple the
taxing power of the other sovereignty. Wuillcuts v.
Bunn, 282 U. 8. 216, 225; James v. Dravo Contracting
Co., 302 U. S. 134. The Court should not deprive the
State of New York of a source of revenue because the
Federal Government has engaged in activities which
are proprietary and which would produce revenues
had the activities been carried on by private institu-
tions.

Iv.

Respondent was neither an Officer nor an Employee
of the United States, nor did he receive his Salary
from the United States.

The respondent cannot establish exemption under
Section 359, Paragraph 2-f of Article 16 of the Tax
Law of the State of New York. That section excludes
from gross income:
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‘‘Salaries, wages and other compensation re-
ceived from the United States of officials or em-
ployees thereof, including persons in the military
or naval forces of the United States.’’

The respondent is not an employee of the United
States. The Home Owners’ Loan Corporation is mere-
ly a corporate creation of the Federal Home Loan
Bank Board. The taxpayer was appointed by an
officer of that corporation and became its employee.
The corporation was an entity distinet from the United
States and from any of its departments.

In this connection it is significant that both the Court
of Appeals and the Appellate Division rested their de-
cions below, not upon the foregoing statute, but upon
the arguments for constitutional immunity as they
were formerly set forth by this Court in People ex rel.
Rogers v. Graves, 299 U. 8. 401. The opinion of this
Court in that case nowhere makes any claim for the
statutory exemption of Mr. Rogers, General Counsel
of the Panama Rail Road Company, as an officer or
employee of the United States, although by Point IV
of his Brief, the Appellant, Rogers, stated that while
he was not a direct employee of the United States
Government, it seemed to him that he fell within the
exception from state taxation of ‘‘salaries, wages and
other compensations received from the United States
of officials or employees thereof.”” (Sec. 359-f, New
York Tax Law.)

In the case of Pomeroy v. State Board of Equaliza-
tion of Montana, 45 P. (2d) 316 (Mont.) ; the taxation
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of the income of a citizen-resident taxpayer of that
State who was an employee of the Reconstruection
Finance Corporation, was upheld. Section 7 of Chap-
ter 181, Laws of Montana, 1933—Montana Income Tax
Law—declares that:

“The term ‘gross income’— * * * (2) * * * does
not include the following items * * * (f) sal-
aries, wages and other compensations received
from the United States or officials or employees
thereof, including persons in the military or naval
forces of the United States.”’

The Court stated that the word ‘‘or’’ after the words
“United States’’ was a typographical error and should
be ‘‘of,”’ basing this finding on the fact that the Mon-
tana statute was probably copied from the New York
Act or the ‘‘model’’ act drafted in 1921 for the Na-
tional Tax Association.

The Court pointed that the Reconstruction Finance
Corporation was similar to the Inland Waterways Cor-
poration, United States Shipping Board Emergency
Fleet Corporation, and Federal Intermediate Credit
Banks. Citing the authority of Uwnited States .
Walter, 263 U. S. 15; 44 S. Ct. 10, 11; 68 L. ed. 137,
wherein this Court held that the Fleet Corporation,
although an instrumentality of the Government exer-
cising governmental functions, was a private corpora-
tion ‘‘gevernment owned’’ whose employees are not
agents of the government, the Reconstruction Finance
Corporation employee was deemed to be in a similar
category and not entitled to the exemption under Sec-
tion 7 of the Montana Income Tax Law.

In the recent case of Parker v. Mississippi State Tax
Commissioner, 178 Miss. 680; 170 So. 567, the salary
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of the Vice-President of a Federal land bank was held
not to be exempt from state income tax. In consider-
ing the question of tax exemption, the Court said (page
684) :

¢* * * the principle should be kept in mind that
exemptions from taxation will not be presumed;
the burden is on the claimant to establish clearly
his right; the statute is strictly construed against
the claim. (Citing authorities.)’’

The taxpayer applied for a writ of certiorari to this
Honorable Court. The certiorari was denied 302 TU.
S. 742 82 Law. Ed. Adv. Ops. 105. It is to be noted
that the taxpayer’s petition set forth Laws of Missis-
sippi, 1934, Chapter 120, Section 7 (6), providing that
““gross income’’ shall not include

‘‘galaries, wages and other compensations re-
ceived from the United States Government or of-
ficials or employees thereof, including persons in
the military or naval forces of the United States.’’

The petitioner did not rely upon this statute and
frankly stated that this provision did not bear on the
issues in the case but was incorporated only because
it was referred to in the defendant’s demurrer in the
state Court.

We respectfully submit, therefore, that under the
authorities given, the taxpayer is not in receipt of a
salary from the United States as an officer or em-
ployee so as to come within Section 359, Subdivision
2 (f) of the New York Tax Law.
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Conclusion.

We feel that it is desirable, in view of the vital im-
plications of the instant case, that this Honorable
Court determine once and for all the taxability of the
salaries of employees of the Home Owners’ Loan Cor-
poration and similar governmental agencies. KEvery
tax, irrespective of its nature, cannot be said serious-
ly to interfere with the primary purpose for which an
instrumentality is created. The Home Owners’ Loan
Corporation presents only one of a constantly mount-
ing number of new operations which have come to be
regarded as having some relationship to government.
Although it may be of the greatest social and economic
wisdom to create agencies of this type, it must be ob-
vious to the most casual observer that, if the immuni-
ty of an employee of the Home Owners’ Loan Cor-
poration and similar agencies is upheld, the states
will lose substantial revenues.

If the taxation of this employee represents an inter-
ference with a federal agency, the interference is cer-
tainly too remote to warrant an application of the im-
munity which the taxpayver attempts to derive from the
sovereign nature of the Federal Government.

Above all, we submit that only through the tradition-
al reciprocity as between the states and the Federal
Government can the constitutional purpose of ‘‘an in-
destructible union of indestructible states’’ be fulfilled.
We are confident that this Court will extend to the
states as well as to the Federal Government, an equal
protection of its sovereign rights and immunities.
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WHEREFORE, it is respectfully submitted that this
petition for a writ of certiorari should be granted.
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