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unreasonable and diseriminatory rail rates. The
objective of the Sherman Act was to proteet con-
sumers against unreasonably high prices. The
purposes of the Ashurst-Sumners Prison-Made
Goods Act was to protect manufacturers and work-
ers against the competition of poorly paid prison
labor. The purpose of the Tobacco Inspection Act
was to protect farmers against undue price varia-
tions. Hach of the statutes. referred to regulates
interstate commerce itself,’ as does the Act in ques-
tion here.

The statutes upheld in Stafford v. Wallace, 258
U. 8. 495, and Chicago Board of Trade v. Olsen,
262 U. S. 1, regulated intrastate transactions di-
rectly affecting interstate commerce for the pri-
mary purpose of protecting farmers against low or
fluctuating prices and unfair practices. In the
Stafford case this Court pointed out (p. 514):

The chief evil feared is the monopoly of
the packers, enabling them unduly and ar-
bitrarily to lower prices to the shipper who
sells, and unduly and arbitrarily to increase
the price to the consumer who buys. * * *
Expenses incurred in the passage through
the stockyards necessarily reduce the priece
received by the shipper, and increase the
price to be paid by the consumer. If they
be exorbitant or unreasonable, they are an
undue burden on the commerce which the
stockyards are intended to facilitate. Any

%6 Except for the Sherman Act, which also applies to intra-
state restraints upon interstate commerce. See Coronado
Coal Co.v. United Mine Workers, 268 U. S. 295.
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unjust or deceptive practice or combination
that unduly and directly enhances them is
an unjust obstruction to that commerce.

The purpose of the regulation upheld in the
Olsen case was the protection of producers and con-
sumers against fluctuations in the price of grain
caused by speculation and manipulation of the fu-
tures markets (262 U. S, at 537). The Court ac-
cepted the finding of Congress that such price
fluctuations directly burdened and obstructed in-
terstate commerce (id. at 39-40), thus, plainly in-
dicating that eontrol of the prices of agricultural
commodities was a proper purpose of Congress
under the commerce clause.

This brief analysis of the statutes and authorities
demonstrates plainly that the commerce clause has
always been regarded as most appropriately to be
exercised to benefit the economic interests of the
public—of manufacturers, farmers, shippers, or
consumers. And the kind of regulation most fre-
quently sustained has been that which has as its
ultimate objective the raising (the tariff), lowering
(Sherman Act), or stabilizing (Tobacc.o Inspection
and Grain Futures Acts) of prices. As the Court
pointed out in the Olsen case, in upholding federal
regulation of intrastate transactions (262 U. S., at
40) :

The question of price dominates trade be-
tween the States. Sales of an article which
affect the country-wide price of the article

directly affect the country-wide commerce
in it.
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One of the primary goals of Congress in enacting
the Agricultural Adjustment Act of 1938, was to
control the marketing of agricultural commodities
in order to stabilize farm prices at an adequate, fair
level. A direct regulation of the prices sought to
be controlled, most of which are prices in interstate
sales, would, in the language of Mr. Justice Cardozo
in the Carter case, have been ‘‘to regulate commerce
itself’” (298 U. S,, at 326). Thus, the purpose of
Congress in regulating one aspect of interstate
commerce—the amount marketed—is to influence
another aspect of interstate commerce—the price.
A statute with an objective more legitimately or
closely related to the regulation of interstate com-
merce would be difficult to find.

The same is true of the other primary purpose
of the Act—balancing the flow in commerce of agri-
cultural commodities so as to insure distribution
proportionate to demand in years of over-produec-
tion and of shortage. The Stafford and Olsen cases
demonstrate that stabilizing the market through
the removal of undesirable fluctuations in price and
in the amount moved is an appropriate exercise of
the commerce power even if applied to intrastate
transactions. All the more so when interstate com-
merce itself 1s regulated as it is here.

‘What has been said disposes of the argument that
the Act cannot be a regulation of commerce be-
cause 1t does not ‘‘benefit”’ commerce. A statute
which is designed to aid and protect an interstate
industry, including producers who sell in interstate
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commerece, is designed to benefit commerce. Appel-
lants’ argument assumes that commerce is bene-
fited only when it is increased, not when it is re-
stricted. That obviously is not so, as the many cases
sustaining statutes prohibiting commerce demon-
strate. As Mr. Justice Cardozo said in his dissent-
ing opinion in Panaema Refining Co. v. Ryan,
293 U. 8. 388, at 438 (on a point not passed upon in
the majority opinion), with respect to restricting
the interstate transportation of illegally produced
petroleum:

In its irhmediacy, the exclusion * * *
from the channels of transportation is a re-
striction of interstate commerce, not a re-
moval of obstructions. * * * But what
1s restriction in its immediacy may in its
ultimate and larger consequences be expan-
sion and development.

Commerce is benefited when an over-supply which
unduly depresses prices is kept off the market, as
well as when an obstruction to trade is removed. Cf.,
Appalachian Coals, Inc. v. United States, 288 U. S.
344, 372. There is no such thing as benefit to com-
merce in the abstract ; the commerce power protects
and promotes the interests of the public generally
and of the persons who engage in or are dependent
upon commerce.

But in any event the Constitution does not give
Congress power only to ‘“benefit’’ or ‘“‘promote”
commerce, but to regulate it. The power to regu-
late includes the power to restrain, as this Court
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has frequently indicated. Second Employers’ Lia-
bility Cases, 223U, 8.1, 47; Texas & N. O. R. Co. v.
Ry. Clerks, 281 U. 8. 548, 570; Labor Board v.
Jones & Laughlin, 301 U. S. 1, 37. ‘““A power to
regulate commerce is not necessarily a power to
advance its interests. It may in given cases sus-
pend its operations and restrict its advancement
and scope.” Story, Commentaries, Sec. 1089. See

also United States v. The William, Fed. Cas. No.
16,700, 28 Fed. Cas. 614, p. 106.

3. Even though the Act were to be regarded as a direct regu-
lation of the amount of tobacco produced, it would not for
that reason fall without the commerce power
We believe that this Act has been plainly shown

to be a regulation of marketing and not of produc-

tion. However, the appellants’ arguments are all
based upon the proposition that the Act is a regula-
tion of production. Accordingly, we deem it de-
sirable to point out, in addition, that even if it were
so regarded it would nevertheless be valid.”

This Court has frequently pointed out that ‘‘the
power to regulate commerce is the power to enact

57 We have shown that there is a distinction between regu-
lating the amount marketed and regulating the amount pro-
duced. However, in this section of the brief we are accept-
ing, for purposes of the argument, appellants’ premise that
this distinetion is unreal. We, accordingly, treat findings
and evidence as to the quantity of tobacco “marketed” and
“produced” without making the differentiation which we
insist upon elsewhere in the brief.
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‘all appropriate legislation’ for ‘its protection and
advancement’ (The Dawntel Ball, 10 Wall. 557,
964) ; to adopt measures ‘to promote its growth
and insure its safety’ (County of Mobile v. Kim-
ball, 102 U. S. 691, 696, 697); ‘to foster, protect,
control, and restrain.” Second Employers’ Lia-
bility Cases, supra, p. 47. See Tezxas & N. O. R.
Co. v. Ry. Clerks, supra. That power is plenary
and may be exerted to protect interstate commerce
‘no matter what the source of the dangers which
threaten it’. Second Ewmployers Liability Cases,
p. 91; Schechter. Corp. v. United States, supra.
Although activities may be intrastate in character
when separately considered, if they have such a
close and substantial relation to interstate com-
merce that their control is essential or appropriate
to protect that commerce from burdens and ob-
structions, Congress cannot be denied the power to
exercise that control. * * *

““The close and intimate effect which brings the
subject within the reach of federal power may be
due to activities in relation to productive industry
although the industry when separately viewed is
local. * * * Labor Board v. Jones & Laugh-
lin, 301 U. S. 1, at 36-38; Santa Cruz Co. v. Labor
Board, 303 U. S. 453, 464.

These principles have been applied to intrastate
transactions occurring before interstate commerce
begins. Coronado Co.v. U. M. Workers, 268 U. S.
295; Santa Cruz Co. v. Labor Board, supra. In the
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Santa Cruz case the Court held that (303 U. S. at
465) :

With respect to the federal power to pro-
tect interstate commerce in the commodities
produced, there is obviously no difference
between coal mined, or stone quarried, and
fruit and vegetables grown. [Italics sup-
plied.]

The Court there rejected the petitioner’s argument
as to its productive facilities not being subject to
the commerce clause partly upon the ground that
petitioner itself was engaged in interstate com-
merce. This is just as true of the growers of to-
bacco here as it was of the Fruit Packing Com-
pany ; both sell the commodities they grow or proe-
ess for shipment in interstate commerce.™

Thus even i1f the Act were to be deemed a regu-
lation of production, it would not be invalid in the
absence of a showing that the production so regu-
lated does not directly affect interstate commerce.

The facts of record and those of which this Court
may take notice demonstrate that the effect upon
commerce of the amount of tobacco produced is di-
rect and substantial. They thus bulwark the pre-
sumption that facts exist to support the legisla-
tive judgment and the findings of Congress in the
statute and committee reports, which, unless dis-

58 Congress may also regulate local activities of persons
who, themselves, engage in no interstate activities whatever
if their activities directly affect interstate commerce. Con-
solidated Edison Co. v. National Labor Relations Board,
No. 19, this term.
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proved, are binding upon the Court. See U. S. v.
Carolene Products Co., 304 U. S. 144; Stafford v.
Wallace, 258 U. S. 495; and Chicago Board of
Trade v. Olsen, 262 U. S. 1. Here neither the
presumption nor the findings have been disproved.
On the contrary the record supports them. Thus
the Court here is doubly bound to accept the find-
ings of the legislature.

In Section 311 of the Act Congress made the fol-
lowing findings with respect to tobaceco:

(b) The disorderly marketing of such ab-
normally excessive supplies affects, burdens,
and obstructs interstate and foreign com-
merce by (1) materially affecting the vol-
ume of such commodity marketed therein,
(2) disrupting the orderly marketing of
such commodity therein, (3) reducing the
price for such commodity with consequent
injury and destruction of interstate and for-
eign commerce in such commodity, and (4)
causing a disparity between the prices for
such commodity in interstate and foreign
commerce and industrial products therein,
with a consequent diminution of the volume
of interstate and foreign commerce in indus-
trial produects.

(¢) Whenever an abnormally excessive
supply of tobacco exists, the marketing of
such commodity by the producers thereof di-
rectly and substantially affects interstate
and foreign commerce in such commodity
and its products, and the operation of the
provisions of this Part becomes necessary
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and appropriate in order to promote, foster,
and maintain an orderly flow of such supply
in interstate and foreign commerce.

These findings are repeated and amplified in
the reports of the Congressional Committees (see
Appendix, wnfra, pp. 205-240). The legislative
findings and the record demonstrate that the
amount of tobacco produced and marketed deter-
mines the supply, which consists of the amount
produced and marketed each year, plus the quan-
tity in storage from preceding years. Supply,
present and prospective, is the predominant deter-
minant of the price (R. 78). Because the cost of
tobacco is only a small part of the cost to consum-
ers of manufactured tobacco products* and be-
cause the manufacturers follow fixed price poli-
cies (H. R. Rep. 1645, Appendix, p. 224),
neither the consumer demand nor the price paid

% A computation from the record demonstrates that the
cost of the flue-cured tobacco (52 percent of the total to-
bacco) in a standard package of cigarettes selling from 12 to
15 cents is less than three-fourths of a cent. The record
shows that almost all cigarettes weigh Jess than 8 pounds per
thousand (R.71). Assuming a weight of 3 pounds per thou-
sand, the weight of a package of 20 cigarettes would be 614,
of a pound. With 52 percent of the tobacco flue-cured
(R. 64), the flue-cured tobacco in the pack would weigh
%00 of a pound. At the 1937 price of 23 cents a pound
(R. 79) this would bring the farmer .69 of a cent. This
figure should be adjusted slightly upward because of a small
difference between farm sales weight of tobacco and weight
after processing.

The remainder of the price paid by the consumer goes to
cover taxes, manufacturing, distributing, advertising, and
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by consumers is materially affected by changes
in the price paid to growers for tobacco. Aec-
cordingly, a decrease in the farm price does not
result in increased consumption, with the conse-
quent adjustment between supply, demand, and
price which would be expected under orthodox,
economic theory (H. R. Rep. 1645; Appendix, p.
224). With demand relatively stable price is con-
trolled largely by supply.

The price of course, also affects the supply, but
only at yearly intervals. Prices may vary from
day to day while the supply depends upon the
amount marketed each year. Moreover, since
farmers have inadequate knowledge of demand and
would be unable to use that knowledge if they pos-
sessed it, since at the time they plant their crop,
they are only informed of the previous years’ prices,
and since (except after years of unduly low prices)
each farmer feels that it is to his interest to plant
as much as he can, they are in no position to adjust
either their marketing or their production so as to
conform accurately to demand or to control price
except in a rough way and over a period of years
(R. 73-74).

storage costs, and profits for the manufacturers and dealers
(R. 73-74, 84).

A change of 20 percent in the farm price would affect the
consumer’s price only 1 percent—from .12 to .15 of a cent.
Changes that small probably would not be passed on to the
consumer through an increase in the retail price, even if the
manufacturers did not follow fixed price policies.
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Consequently, although price and supply each
react upon the other, over a short term, price is
dominated by supply. The record states that: ““The
price of flue-cured tobacco reacts to changes in the
supply. During the period 1920 to 1937 the changes
in the supply were associated with changes in the
price. With the exception of one year (1922), the
price has decreased relative to the previous year
when the supply increased relative to the previous
year. Without exception the price has increased
relative to the previous year when the supply de-
creased relative to the previous year (Table 14,
Chart 11)”’ (R. 78).

Even more significant than the obvious relation-
ship between supply and price is the relationship
between an excessive supply and a fair price to the
farmer. The record states that ‘‘In years when the
actual supply was greater than the reserve supply
level, the price of flue-cured tobacco was lower rela-
tive to the parity price.”* * * * 1In years when
the actual supply was less than the reserve supply
level, prices of flue-cured tobacco were higher rela-
tive to parity prices’’ (R. 78).

Moreover a relatively small excess will bring
about a large ditninution of price. (See Chart IV,

6° The “parity price” or “computed price” used in the stip-
ulation (R. 78-79) as an index of the purchasing power of
a pound of tobacco is the season’s average price that would
have given flue-cured tobacco the same purchasing power
with respect to things farmers buy that existed during the

ten-year period August 1919-July 1929 (R. 78-79) (see Sec-
tion 2, and Section 301 (a) (1) Appendix, pp. 177, 179).
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R. 82.) For example between 1929 and 1930 the
excess of actual supply over the reserve supply level
increased by only 6 percent (R. 76). The aver-
age price in the same period dropped 33.3 percent,
from 20 percent below the parity price to 40 per-
cent below the parity price (R. 79, 82). As would
be expected where demand is inelastic a small ex-
cess of supply usually causes a large decrease in
price.

This analysis indicates that the most appropriate
method of stabilizing the price of tobacco (apart
from price-fixing itself) is by striking at the pri-
mary cause of pfice fluctuations—an unbalanced
supply. That may be done either by regulating
the quantity produced or by regulating the quan-
tity which may be marketed when supplies are
excessive. Kither method would have the effect of
diminishing fluctuations. Thus control of produc-
tion would constitute one appropriate means of
protecting interstate commerce in tobacco against
the price fluctuations described above.

That it is proper for Congress to regulate local
activity in order to stabilize interstate prices cannot
be subject to doubt. The most striking illustration
of such an exercise of federal power is the Grain
Futures Act upheld in Chicago Board of Trade v.
Olsen, 262 U. S.1. That statute regulated contracts
for sales of grain for future delivery, most of
which, this Court said (p. 36), ‘‘do not result in
actual delivery but are settled by offsetting them

129989-—39—8
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with other contracts of the same kind.”” The sales
were between buyers and sellers in the city of Chi-
cago, but they affected the price at which cash grain
was sold throughout the country. Thus the ques-
tion was not one of regulating the movement or the
sale of a commodity in interstate commerce, but of
regulating purely local activity which Congress had
found affected the price of commodities moving in
interstate commerce and caused price fluctuations
which burdened and obstructed interstate com-
merce.
This Court sustained the regulation, declaring
(pp. 39, 40) :
Manipulations of grain futures for specula-
tive profit * * * exert a vicious in-
fluence and produce abnormal and disturb-
ing temporary fluctuations of prices that are
not responsive to actual supply and demand
and disecourage not only * * * justifi-
able hedging but disturb the normal flow of
actual consignments.
* * * * *
If a corner and the enhancement of prices
produced by buying futures directly burden
interstate commerce in the article whose
price is enhanced, it would seem to follow
that manipulations of futures which unduly
depress prices of grain in interstate com-
merce and directly influence consignment in
that commerce are equally direct. The ques-
tion of price dominates trade between the
States. Sales of an article which affect the
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country-wide price of the article directly
affect the country-wide commerce in it.
[Italics supplied.]
If Congress can regulate intrastate sales of grain
. futures because of their effect upon the price of
grain,” it should equally have the power to regulate
the quantity of tobacco marketed or produced be-
cause of its effect upon the price of tobaceco.*
Neither argument nor evidence should be neces-
sary to demonstrate that the amount of tobacco
produced directly affects the amount shipped in in-
terstate commerce. The larger—or smaller—quan-
tity produced, the larger—or smaller—the quantity
moving in interstate commerce. Control of the
amount produced clearly would be a reasonable
and appropriate means of exercising the unques-
tionable power of Congress to regulate the amount
of a commodity to be permitted in interstate com-

1 The more recent cases sustaining the validity of regula-
tion of the futures markets are Moore v. Chicago Mercantile
Exchange, 90 F. (2d) 735 (C. C. A. Tth), certiorari denied,
299 U. S. 606 ; Bennett v. Board of T'rade of City of Chicago,
90 F. (2d) 7385 (C. C. A. Tth), certiorari denied, 299 U. S.
606 ; Board of T'rade of Kansas City v. Milligan, 90 F. (2d)
855 (C. C. A. 8th), certiorari denied, 299 U. S. 610. See also
Pete v. Howell, decided December 14, 1938 (C. C. A. Tth),
holding a corner on the grain exchanges a violation of the
Sherman Act.

2 The record here indicates that extremely low prices for
tobacco may have the effect of completely obstructing the
movement of the commodity in commerce. See pp. 35-37,

supra.
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merce. See United States v. The William, Fed.
Cas. 16,700, 28 Fed. Cas. 614; Griswold v. The
President of the United States, 82 F. (2d) 922. To
hold that the effect of the amount produced upon
the amount shipped is not direct would be ‘‘to shut
our eyes to the plainest facts of our national life
and to deal with the question of direct and indirect
effects in an intellectual vacuum.” Labor Board v.
Jones & Laughlin, 301 U. S. 1, 41.

Cases under the Antitrust'laws demonstrate that
Congress may exercise its commerce power over
intrastate transactions because of their effect upon
the supply and price of goods moving into inter-
state commerce. Standard Oil Co. (Indiana) V.
United States, 283 U. 8. 163; Coronado Co. V.
U. M. Workers, 268 U. S. 295; United States v.
Patten, 226 U. S. 525; Swift and Company V.
United States, 196 U. S. 375, 397; United States v.
Trenton Potteries, 273 U. S. 392. In the Standard
01l case, supra, the Court declared (p. 169):

Moreover, while manufacture is not in-
terstate commerce, agreements concerning
it which tend to limat the supply or to fix the
price of goods entering into interstate com-
merce, or which have been executed for that
purpose, are within the prohibitions of the
Act. [Italics supplied.]

In the second Coronado case the Court ruled
that ‘“while the mere reduction in the supply of an
article to be shipped in interstate commerce by the
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illegal or tortious prevention of its manufacture
or production is ordinarily an indirect and remote
obstruetion to that commerce, nevertheless when
the ‘intent of those unlawfully preventing the
manufacture or production is shown to be to re-
strain or control the supply entering and moving
in interstate commerce, or the price of it in inter-
state markets, their action is a direct violation of
the Antitrust Aect.”’’ (Italies supplied.) Labor
Board v. Jones & Laughlin, 301 U. S. 1, 40. The
existence of a direct effect in fact upon interstate
commerce plainly takes the place of the intention to
restrain such commerce found necessary in the
Coronado case.”* Labor Board v. Jones & Laugh-
lin, supra; Santa Cruz v. Labor Board, 303 U. S.
453 ; Stafford v. Wallace, 258 U. S. 495, 520.

The purpose of the Sherman Act is to prevent
private restrictions upon the supply and price in
interstate commerce because Congress regarded
such restrictions as harmful to such commerce.
With respect to the basic farm commodities, Con-

83 There is a close parallel between the second Coronado
case and the case at bar. In the one, the justification for
Federal control is the effect upon commerce of a stoppage of
production; in the other, it is the effect upon commerce of
overproduction. In the one, the exercise of Federal power
was occasioned by conditions which concerned production of
an insignificant portion of the country’s coal resources, cou-
pled with a possible slight effect upon price. In the other,
Federal power has been exercised by reason of the fact that
conditions governing the supply of tobacco present a con-
stant threat to the entire fabric of interstate commerce in
that commodity.
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gress now, with good reason, regards excessive sup-
ply and low prices as detrimental to commerce.
The Antitrust Acts and the Agricultural Adjust-
ment Act of 1938 reflect the fact that differing eco-
nomic conditions call for different remedies. But
both have the same objectives, the protection and
promotion of interstate commerce. There can be
no difference in constitutional power over intra-
state transactions where the purpose is to protect
interstate commerce against high prices and a lim-
ited supply and where the purpose is to protect it
against low prices and an oversupply. It is the
funection of Congress to choose between economic
theories and to determine the particular policy
deemed necessary for the protection of interstate
commerce against whatever evils affect it. North-
ern Securities Co. v. United States, 193 U. S. 197,
337; Nebbia v. New York, 291 U. S. 502; Carter v.
Carter Coal Co.,298 U. S. 238, 319, 332 (dissenting
opinions).

These decisions demonstrate that it is proper for
Congress to regulate intrastate transactions be-
cause of their effect upon price and supply in inter-
state commerce. The effects of excessive market-
Ing upon price and supply in such commerce were
stated by Congress to be the reason for enacting
the quota regulations in the Agricultural Adjust-
ment Act of 1938. The purpose of the Act is to re-
lieve interstate and foreign commerce from the dis-
ruptive effect of marketing more tobacco than can
be absorbed at fair prices. A statute which was
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designed to and which did protect and foster inter-
state commerce by these means would be valid no
matter whether its primary impact was on inter-
state or intrastate transactions, on marketing, or
on production.

4. The cases relied on by appellants are not controlling

(a) UNITED STATES V. BUTLER AND CASES UNDER THE KERR-SMITH
TOBACCO ACT

The Agricultural Adjustment Act of 1933 (48
Stat. 31) provided for the payment of benefits to
farmers who would agree to reduce acreage and for
the imposition of processing taxes in order to pro-
vide funds for the benefit payments. A majority of
this Court held in United States v. Butler, 297 U. S.
1, that this constituted a regulation of production
rather than an exercise of the power to tax and
provide for the general welfare of the United
States. The provisions of the 1933 Act there under
review did not purport to regulate interstate or
foreign commerce, and it was not claimed that they
were valid under the commerce power (pp. 63-64).

The present Act regulates marketing, not pro-
duction. Tt is based on the determination of Con-
gress that marketing both constitutes and directly
affects interstate and foreign commerce and there
is ample evidence in the record to confirm this find-
ing. The purpose and effect of the Act are to
stabilize marketing and price, both legitimate
objectives under the commerce clause. Cf. Currinv.
Wallace, supra. Thus, the present Act does not
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to be beyond the scope of federal power.

Even if the present statute be deemed a regula-
tion of intrastate activity or production, it would
not follow, because such a regulation could not be
based upon the power to tax and provide for the
general welfare that it does not come within the
commerce power. Under the commerce power Con-
gress may regulate incidents of production which
directly affect interstate commerce (see pp. 96-98,
supra). Any language in the Butler case suscep-
tible of the construction that under no circumstances
or under any granted power could such intrastate
acts be regulated must be deemed to have been qual-
ified by the subsequent decisions of this Court to
the contrary in the Labor Board cases.*

It is clear from Hill v. Wallace, 259 U. S. 44 and
Chicago Board of Trade v. Olsen, 262 U. 8. 1, that
Congress may utilize the commerce power to regu-
late subjects which it may not reach under the tax-
ing power. The former case held invalid the Fu-
tures Trading Act (42 Stat. 187) which imposed
prohibitive taxes on certain types of dealing in
grain futures. The latter case sustained the con-
stitutionality of the Grain Futures Act (42 Stat.
998), which contained an identical system of regula-
tion under the commerce clause.

¢t Labor- Board v. Jones & Laughlin, 301 U. S. 1; Santa

Cruz Co.v. Labor Board, 303 U. S. 453 ; Consolidated Edison
Co. v. Labor Board, Oct. Term, 1938, No. 19, this term.
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The Kerr-Smith Tobacco Act (48 Stat. 1275, 7
U. S. C. § 751) was a companion measure to the
provisions of the Agricultural Adjustment Act of
1933 held invalid in the Butler case, and was re-
pealed shortly after the decision in that case (49
Stat. 1106). The regulations in the two statutes
were interconnected, in that farmers who carried
out contracts with the Secretary of Agriculture to
adjust production under the 1933 Adjustment Aect
were exempted from the Kerr-Smith Aect. The
cases holding the latter act invalid are grounded
entirely upon the Butler case. Robertson v. Taylor,
90 F. (2d) 812 (C. C. A. 4th) ; Glenn v. Smith, 91 F.
(2d) 447 (C. C. A. 6th), certiorari denied, 301 U. S.
691. See also United States v. Moor, 93 F. (2d) 422
(C. C. A. 5th) certiorari denied, 303 U. S. 663, a
similar decision under the Bankhead Act. These
decisions can, of course, carry no greater authority
than the decision of this Court upon which they rely.

(b) CABES SUSTAINING STATE TAX OR REGULATORY STATUTES

Many of the cases cited by appellants hold only
that state tax or regulatory statutes are constitu-
tional (Kidd v. Pearson, 128 U. 8. 1; Heisler v.
Thomas Colliery Co., 260 U. S. 245; Oliver Iron
Co. v. Lord, 262 U. S. 172; Champlin Rfg. Co. v.
Commission, 286 U. 8. 210; Coe v. Errol, 116 U. S.
917; Crescent Oil Co. v. Mississtppt, 257 U. S. 129).
That such cases do not establish a limitation upon
the power of Congress is clear. As this Court said
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in Santa Cruz Co. v. Labor Board, 303 U. S. 453,

466
Nor are the cases in point which are cited by
petitioner with respect to the exercise of the
power of the State to tax goods, which have
not begun to move in interstate commerce or
have come to rest within the State, or to
adopt police measures as to local matters.
In that class of cases the question is not with
respect to the extent of the power of Con-
gress to protect interstate commerce, but
whether a particular exercise of state power
in view of its nature and operation must be
deemed to be in conflict with that paramount
authority. Bacon v. Illinots, 227 U. S. 504,
516; Stafford v. Wallace, supra, p. 526 ; Min-
nesota v. Blasius, 290 U. 8. 1, 8.

(C) HAMMER V. DAGENHART

Hammer v. Dagenhart, 247 U. S. 251, denied
to Congress the power to prohibit the interstate
shipments of products from factories employing
child labor. The case has been treated in later
decisions (Brooks v. United States, 267 U. S. 432;
Ky. Whip & Collar Co. v. 1. C. R. Co., 299 U. 8.
334) as holding the Child Labor Act invalid ‘‘be-
cause it was not really a regulation of interstate
commerce but a Congressional attempt to regulate
labor in the state of origin, by an embargo upon
its external trade.”” Since in the act here under
consideration Congress is not controlling produc-
tion, but regulating interstate commerce in order
to further orderly marketing and insure reasonable
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prices in such commerce itself (see pp. 86-88,
supra), the same comment cannot legitimately be
made. For this reason Hammer v. Dagenhart is
distinguishable.

But we do not believe that in any real sense
the Child Labor Act was a mere regulation of
labor in the States. The statute in terms pro-
hibited interstate shipments; it thus regulated in-
terstate commerce itself, and nothing else. Four
justices of this Court thought at the time that
such a statute was a regulation of interstate com-
merce within the meaning of the Constitution.
We believe that they were correct, and that their
views have been given effect by the Court in sub-
sequent decisions. Brooks v. United States, 267
U. 8. 432; Ky. Whip & Collar Co. v. I. C. R. Co.,
299 U. 8. 334 ; cf. Labor Board v. Jones & Laughlin,
301 U. S. L

The majority of the Court in Hammer v. Dagen-
hart advanced a number of reasons why the prohi-
bition of the interstate transportation of child-made
goods was not a regulation of interstate commerce.
We will consider each in turn.

(1) The majority stated that Congres did not
have the power to prohibit the interstate movement
of “ordinary’ or ‘‘harmless’’ commodities (pp.
270-272). A similar contention was held ‘‘inad-
missable’ in Ky. Whip & Collar Co.v.1.C. R. Co.,
299 U. 8. 334, 347-348, and since it is inconsistent
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with that case as well as others, we can assume that
to that extent Hammer v. Dagenhart is no longer
law. ,

(2) As a corollary to the argument just con-
sidered, the opinion suggested that the power to
restrict interstate transportation may be exercised
only when necessary to avoid ‘‘the accomplishment
of harmful results’ (p. 271), and that the Child
Labor Act can not be deemed to fall within that
category. This argument appears to be no more
than a restatement of the first; it is clear from the
opinion that only ‘‘harmful commodities’’ (such
as impure food, lottery tickets, liquor, and women)
were considered capable of producing ‘‘harmful
results.”” The opinion does not find that the use of
child labor and dissemination of its effect through
the channels of interstate commerce is not an evil,
but rather suggests the contrary (p. 275). Thus
the decision could hardly have been justified if the
phrase ‘““harmful results’’ had been given its ordi-
nary or natural meaning. Accordingly, even if the
‘“harmful result’’ limitation be read into the com-
merce clause—and we submit that the Constitution
does not permit of that construction—the ruling of
the Court was not warranted. This Court has so
held with respect to a strictly comparable evil—
the use of prison labor. Cf. Ky. Whip & Collar Co.
v.Il.C. B. Co., supra.

(3) The opinion holds that Congress may not
‘‘control interstate commerce’’ in order to prevent
‘“unfair competition”” between manufacturers in



115

States with different standards of labor (p. 273).
Since there can be no question as to the general
power of Congress to prevent unfair competition
in interstate commerce, the rationale of the opinion
must either be that the use of cheap child labor
could not be declared unfair, or that an unfair praec-
tice oceurring during the course of the production
of goods to be shipped into interstate commerce
could not be subjected to the commerce power no
matter how great its effect upon interstate compe-
tition. The opinion does not seek to establish the
first of these propositions; and the second is incon-
sistent with the doctrine that Congress may protect
interstate commerce against injury ‘‘no matter
what the source of the dangers which threaten it.”’
Second Employers’ Liability Cases, 223 U. S. 1, 51;
Labor Board v. Jones & Laughlin, 301 U. S. 1, 37.
This principle has been applied not only to labor
relations in productive industry (Santa Cruz Co.
v. Labor Board, supra), but also and more fre-
quently to intrastate acts which give an advantage
in interstate competition to persons engaged in
practices regarded by Congress as unfair or other-
wise against public policy (Swift and Company
v. Umted States, 196 U. S. 375; United States v.
Patien, 226 U. S. 525; Northern Securities Co. V.
United States, 193 U. S. 197; Coronado Co. v.
U. M. Workers, 268 U. S. 295; Stafford v. Wallace,
258 U. S. 495; Van Camp & Sons v. Am. Can Co.,
278 U. 8. 245; American Can Co. v. Ladoga Can-
mng Co., 44 F. (2d) 763, certiorari denied, 282 U. S,
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899. Cf. Houston & Texas Ry. v. United States,
234 U. S. 342,

(4) The opinion in Hammer v. Dagenhart holds
that ‘‘a statute must be judged by its natural and
reasonable effect’ (p. 275), and that since the pro-
hibition against interstate shipment of child-made
goods necessarily affected child labor it was not a
regulation of interstate commerce. We have
pointed out above (supra, pp. 67-73) that the con-
stitutionality of a regulatory statute is to be deter-
mined by what it regulates, not by what it affects.
We will say no more about this question here. We
believe that the dissenting opinion clearly reveals
the unsoundness of the ruling of the majority, and
now represents the law of the Court.

(5) The majority further holds that the regula-
tion of labor conditions in manufacturing enter-
prise is a purely local matter, that accordingly it
falls within the power reserved to the States, and
that the Tenth Amendment precludes Congress
from regulating interstate commerce so as to in-
vade that field. The Labor Board cases, establish-

8 The Ladoga Canning case permitted a packing company
to recover triple damages under Sections 2 and 4 of the Clay-
ton Act because the defendant manufacturer sold cans to a
packing company, a competitor of the plaintiff, at discrimi-
natory prices. The court upheld this application of the
statute although over 99% of the sales of the defendant to
the favored concern were intrastate (see p. 770), upon the
ground that the price discrimination in the intrastate sales
of cans affected interstate commerce in the goods manufac-
tured therefrom.
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ing that Congress may regulate labor relations in
industry when they directly affect interstate com-
merce, are inconsistent with the premise of this
argument. Moreover, the Child Labor Act did not
regulate intrastate transactions affecting interstate
commerce, but regulated interstate transportation
itself. The opinion thus seems to hold that an exer-
cise of the commerce power may invade the reserved
rights of the States under the Tenth Amendment.
Since that Amendment reserves to the States only
the powers not granted to Congress, such a construe-
tion would be comntrary to its plain terms.*®* This
subject is considered more fully below, infra, pp.
120-138.

None of the reasons advanced in support of the
decision in Hammer v. Dagenhart has a sound
basis.”” The effect of the decision was to establish
a limitation upon the commerce power which is
contained nowhere in the Constitution, and is con-
trary to the nature of the grant as defined in cases
running from Gibbons v. Ogden, 3 Wheat. 1, 196,

66 The majority opinion seems to amend the Tenth Amend-
ment by inserting therein the word “expressly” (p. 275);
the Court states that “the powers not expressly delegated to
the national government are reserved” to the States and to
the people. That the word “expressly” was intentionally
omitted from the Amendment is shown by its history. See
p. 125, infra; Story, Commentaries, Sections 1907-1908.

87 If necesgary, it would not be difficult to show that a stat-
ute design& to eliminate competitive advantages resulting
from the use of child labor on commodities competing in in-
terstate commerce had a legitimate “commerce purpose.”
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to the most recent decisions of this Court. Ky.
Whip & Collar Co. v. 1. C. R. Co., supra; U. S. v.
Carolene Products Co., 304 U. S. 144, 147; Currin
v. Wallace, supra. The decision in Hammer V.
Dagenhart’ created a no-man’s land in which nei-
ther State nor Nation could funection—just as
would a holding in the instant case that Con-
gress may not regulate the marketing of agri-
cultural commodities in interstate commerce.
The states are precluded by the commerce clause
itself from prohibiting interstate shipment of child-
made goods. Cf. Leisy v. Hardin, 135 U. 8. 100.
Under the decision in Hammer v. Dagenhart the
power thus lost to the States did not pass to the
Nation. The establishment of such a hiatus in gov-
ernmental pewer is plainly contrary both to the
letter and spirit of the Constitution. Story, Com-
mentaries, Section 282; Carter v. Carter Coal Co.
298 U. S. 238, 326 (dissenting opinion of Mr. Jus-
tice Cardozo).

For these reasons it is respectfully submitted
that this Court has abandoned the principles which
governed the unfortunate decision of a bare ma-
jority of this Court in Hammer v. Dagenhart and
that that case may no longer be regarded as an
authority.

D. CONCLUSION

In The Minnesota Rate Cases, 230 U. S. 352,
398, quoting from Gibbons v. Ogden, 9 Wheat. 1,
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195,” this Court declared with respect to the line
of demarcation between federal and state power

under the commerce clause:

¥ * * The words ‘““among the several

States’ distinguish between the commerce
which concerns more States than one and
that commerce which is confined within one
State and does not affect other States. ‘“The
genius and character of the whole govern-
ment,”’ said Chief Justice Marshall, ‘‘seem
to be, that its action is to be applied to all
the external concerns of the nation, and to
those internal concerns which affect the
States generally ; but not to those which are
completely within a particular State, which
do not affect other States, and with which it
18 not necessary to interfere, for the purpose
of executing some of the general powers of
the government. * * *7

Under this classical definition of the scope of the
commerce clause, there can be no doubt as to the
power of the federal government to deal with such
major national economic problems as those which
have long confronted American agriculture.

%8 See also Mayor of New York v. Miln, 11 Pet. 102, 146;
The Daniel Ball, 10 Wall. 557, 564; Kidd v. Pearson, 128
U. 8. 1, 17; Champion v. Ames, 188 U. S. 321, 346; Em-
ployer’s Liability Cases, 207 U. S. 463, 493, 507 (both ma-
jority and dissenting opinions). See Stern, That Commerce
which Concerns more States Than One, 47 Harv. L. Rev.
1335.

129989—39—9
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II

THE MARKETING QUOTA PROVISIONS OF THE AGRICUL-
TURAL ADJUSTMENT ACT DO NOT VIOLATE THE
TENTH AMENDMENT

It has been shown that the marketing quota pro-
visions of the Agricultural Adjustment Act are an
exercise of the power of Congress to regulate in-
terstate and foreign commerce. This disposes of
appellants’ argument that the Aect violates the
Tenth Amendment, which merely provides that:

¥ * * The powers not delegated to the
United States by the Constitution, nor pro-
hibited by it to the States, are reserved to
the States respectively, or to the people.

Language could not express more clearly the
thought that the Amendment does not reserve to the
states any part of any power which is ‘‘delegated to
the United States by the Constitution,”’ nor indi-
cate more plainly that the Amendment does not
limit the scope of any power which is delegated to
the United States. The Amendment has no inde-
pendent operation. It comes into effect only after
a determination that an Act of Congress is not
authorized under the granted powers.

These propositions seem self-evident. But sev-
eral relatively recent decisions of this Court are
suseeptible of being interpreted as giving the
Amendment greater sweep than its language per-
mits. Under these circumstances we deem it
proper to call to the Court’s attention both the
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historical facts surrounding the adoption of the
Amendment and the long line of cases in which it
has been construed as meaning only what it says.

A. THE HISTORY OF THE ADOPTION OF THE TENTH AMENDMENT

The first ten amendments are a close adaptation
of those proposed by Massachusetts in ratifying the
Constitution.”® At that time four States had rati-
fied. The opposition was strong and becoming in-
creasingly vocal in the states yet to act. The omis-
sion of a bill of rights was generally regarded as
the most vulnerable point in the proposed charter.”
John Hancock, president of the Massachusetts Con-
vention, accordingly introduced the proposed
amendments ‘‘in order to remove the doubts and
quiet the apprehensions of gentlemen” (Elliot’s
Debates, I1,123). John Adams welcomed the pro-
posal with enthusiasm; it would allay doubts, con-
ciliate opposition, and serve to ease the path of rati-
fication in the eight states which had not acted.
Stillman considered them ‘‘peace-makers’’ (Elliot,
11, 123-124,169). These predictions were fulfilled.
South Carolina, New Hampshire, Virginia, and
New York each ratified the Constitution but ex-
pressed their earnest hope for amendments; only

% The first of the nine recommendations of Massachusetts
read : “That it be explicitly declared that all powers not ex-
pressly delegated by the aforesaid Constitution are reserved
to the several states, to be by them exercised” (Eliot’s De-
bates, I, 322).

" Warren, The Making of the Constitution, p. 769.
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the North Carolina convention insisted upon
amendments prior to ratification.™

The discussion in the ratifying convention con-
firms the plain meaning of the words of the Tenth
Amendment, and indicates that the proponents
wished merely to insure that the central govern-
ment would be one of delegated powers. In Massa-
chusetts Adams stated that the proposed amend-
ment ‘‘removes a doubt which many have enter-
tained”” and made sure that ‘‘if any law made by
the federal government shall be extended beyond
the power granted by the proposed Constitution,”
it would be held unconstitutional (Elliot’s Debates,
1T, 131). Jarvis agreed as to the desirability of
the proposal, to ‘‘remove every doubt on this head’’
(id., 11, 153). In Virginia, Grayson thought, since
there was a similar clause in the Articles of Con-
federation, it could not be ‘‘totally unnecessary’’
(ud., 111, 449). Mason agreed, since the amend-
ment would ‘‘remove our apprehensions’ (id., 111,
442). Bloodworth, in North Carolina, urged the
amendment because ‘‘every possible precaution

2 Elliot’s Debates, 1, 325-332. It may be noted that only
in Massachusetts and New Hampshire was the Tenth Amend-
ment offered as an amendment (Elliot, I, 322, 326) ; in South
Carolina, Virginia, and New York it was set forth as declara-
tory of the conventions’ understanding of the construction
of the Constitution (¢d., I, 325, 327). Maryland ratified
without attaching proposed amendments, but its convention
addressed a statement to the people of that State, explaining
that the Constitution was “very defective,” and recommend-
ing various amendments, including one similar to the Tenth
Amendment (id., 11, 547, 550).
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should be taken when we grant powers’’ (id., IV,
167). The delegates who opposed the amendment
did so largely on the ground that it was unnecessary,
if not dangerous.™

The anxiety for this declaratory rule of construc-
tion may be traced to two fears: that the national
government might assert the right to exercise
powers not granted, and that the states would be un-
able fully to exercise the powers which the Consti-
tution had not taken from them. The first fear may
be exemplified by Bloodworth of North Carolina,
who warned that ‘‘without the most express restrie-
tions, Congress may trample on your rights’’
(Elliott, 1V, .167). So, too, Patrick Henry in-
veighed against the surrender of powers to the na-
tional government ‘‘without check, limitation, or
control’’ (id., 111, 446). But perhaps the most
frequently expressed purpose was to insure that the
states should continue able to exercise the numer-
ous powers which had not been granted to Congress.
Grayson of Virginia ‘‘thought it questionable
whether rights not given up were reserved’” (d.,
I1I, 449). Henry of Virginia thought ratification
of the unamended constitution ‘‘the most absurd
thing to mankind that ever the world saw—a gov-
ernment that has abandoned all its powers’ (id.,

2 Massachusetts: Varnum (Elliot, II, 78); Virginia:
Nicholas, Randolph and Madison (id., 111,450, 464, 600, 620,
626) ; North Carolina: Maclaine and Iredell (ud., 1V, 140,
149) ; South Carolina: Pinckney (éd., IV, 815-316) ; Penn-
sylvania: Wilson and M’Kean (¢d., IT, 435-436, 540).
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ITI, 446). Mason of Virginia asked, ‘‘Is there any
thing in this Constitution which secures to the states
the powers which are said to be retained ?”’ (id.,
IIT, 441).”

‘When the proposed amendments were introduced
by Madison in the first Congress, ‘‘to give satisfac-
tion to the doubting part of our fellow-citizens’’ (1
Annals of Congress 432), he viewed the Tenth
Amendment as merely declaratory (1 Annals 441):

I find, from looking into the amendments
proposed by the State conventions, that sev-
eral are particularly anxious that it should
be declared in the Constitution, that the
powers not therein delegated should be re-
served to the several States. Perhaps other
words may define this more precisely than
the whole of the instrument now does. I
admit they may be deemed unnecessary ; but
there can be no harm in making such a dec-
laration, if gentlemen will allow that the fact
is as stated. I am sure I understand it so,
and do therefore propose it.

There was no other explanatory statement in the
briefly recorded debate on this Amendment. But
Madison in the course of debate on Hamilton’s
bank proposal, on February 2, 1791, when nine
states had ratified the amendments which he had
proposed, said (2 Annals 1897):

s For the possible convenience of the Court, citations to
additional discussion of the proposals which became the
Tenth Amendment are: Elliot’s Debates, IT, 153, 540; 111,
464, 588, 589, 622.
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Interference with the power of the States
was no constitutional criterion of the power
of Congress. If the power was not given,
Congress could not exercise it; if given, they
might exercise it, although it should inter-
fere with the laws, or even the Constitution
of the States.

Finally, any possibility of doubt must be removed
when it is remembered that the adoption of the
Tenth Amendment was accompanied by a deliberate
refusal to reserve to the states all powers not “‘ex-
pressly’’ granted to the national government. This
was the wording' of Article I1 of the Articles of
Confederation,” of the Massachusetts ™ and New
Hampshire " proposals, of the South Carolina dee-
laration,” and of the Maryland convention’s state-
ment to its electors.” New York referred to powers

™ “Each State retains its sovereignty, freedom, and inde-
pendence, and every power, jurisdiction, and right, which is
not by this confederation expressly delegated to the United
States * * *”»

8 See footnote 69, supra.

" “That it be explicitly declared that all powers not ex-
pressly and particularly delegated by the aforesaid Consti-
tution are reserved to the several states, to be by them exer-
cised” (Elliot, I, 326).

77 “This Convention doth also declare, that no section or
paragraph of the said Constitution warrants a construction
that the states do not retain every power not expressly relin-
quished by them, and vested in the general government of the
Union” (., 1, 325).

8 “That Congress shall exercise no power but what is ex-
pressly delegated by this Constitution” (d., IT, 550).
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“clearly’” delegated.” Only Virginia, in its decla-
ration, made no such qualification.®* While Madi-
son’s proposals for new amendments were under
consideration in Congress, Tucker and Gerry each
moved to amend this proposal so as to reserve to the
states the powers not expressly delegatedj each
motion was defeated (1 Annals of Congress 761,
767-768). Even the original reservation in the Ar-
ticles of Confederation of powers not ‘‘expressly”’
delegated, it is to be noted, was intended by the
Continental Congress to do no more than to pre-
serve the autonomy of the states.®* Whether or not
a reservation to the states of powers not expressly
delegated would have impaired the last clause of
Section 8 of Article I, granting ‘‘necessary and
proper’’ powers, it is plain that there was a delib-
erate choice of the Congress to except from the res-

ervation to the states the powers granted to Con-
¥ ¥ % thdat every power, jurisdiction, and right,
which is not by the said Constitution clearly delegated to
the Congress * * * remainsto the people * * * or
to their respective state governments * * *’ (4id., I, 327).
sok *  *  that every power not granted thereby remains
with them (the people) * * *” (id. I, 327).

8 Thomas Burke, writing to Governor Caswell from the
Congress, on May 23, 1777, said the proposal originally “ex-
pressed only a reservation of the power of regulating the
internal police, and consequently resigned every other power.
It appeared to me that this was not what the States expected,
and, T thought, it left it in the power of the future Congress
* * % {5 make their own power as unlimited as they
please.” Burke accordingly proposed the Article which,
after two days of spirited debate, was adopted 11-1, with one
state divided. 7 Journals of Cont. Cong. 122-123.
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gress by implication. This choice cannot be
squared with any argument that appropriate fed-
eral powers cannot be exercised because of the op-
eration of the Tenth Amendment.

In summary, the men who proposed the Tenth
Amendment seem to have been clear that the
Amendment was simply declaratory of the evi-
dent proposition that Congress could not consti-
tutionally exercise powers not granted to it, and
that these powers could continue to be exercised
by the states. It was designed solely to allay ex-
travagant fears such as those of Spencer of North
Carolina, who felt that a clause as innocuous as
that relating to the election of senators and rep-
resentatives “‘strikes at the very existence of the
states, and supersedes the necessity of having
them at all”” (Elliott’s Debates, IV, 55). As
Story has emphatically said (Story on the Con-
stitution, secs. 1907-1908) :

This amendment is a mere affirmation of
what, upon any just reasoning, is a neces-
sary rule of interpreting the Constitu-
tion. * * *

It is plain, therefore, that it could not
have been the intention of the framers of
this amendment to give it effect, as an
abridgement of any of the powers granted
under the Constitution, whether they are
express or implied, direct or incidental.
Its sole design is to exclude any interpre-
tation by which other powers should be as-
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sumed beyond those which are granted.
* * * The attempts then which have
been made from time to time to forece upon
this language an abridging or restrictive
influence are utterly unfounded in any just
rules of interpreting the words or the sense
of the instrument. Stripped of the in-
genious disguises in which they are clothed,
they are neither more nor less than at-
tempts to foist into the text the word ‘“‘ex-
pressly;’’ to qualify what is general, and
obscure what is clear and defined. * * *

B. THE JUDICIAL HISTORY OF THE AMENDMENT

The plain purpose of the Amendment has been
confirmed by more than a century of constitu-
tional history. The decisions of this Court have
reiterated that the Tenth Amendment offers no
independent limitation upon the powers granted
to the United States but merely states the un-
questioned principle that the central government
is one of enumerated powers.

In 1808 in what, so far as we have been able to
discover, is the first federal case interpreting the
commerce clause, United States v. The William,
Fed. Cas. No. 16,700, 28 Fed. Cas. 614, (see p. 51,
supra), Judge Davis * stated with respect to the
powers of the states that (p. 622):

2 Judge Davis (See note 87, p. 51, supra) was a delegate
to the Massachusetts constitutional convention which first
proposed the Tenth Amendment (see p. 121, supra). He
was thus in a position to know personally what the amend-
ment was intended to mean.
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* * * The general position 1s Incon-

testible, that all that is not surrendered by
the constitution, is retained. The amend-
ment which expresses this, is for greater
security ; but such would have been the true
construction, without the amendment.

The effect of the Tenth Amendment seems to
have been considered for the first time by this
Court in Martin v. Hunter’s Lessee, 1 Wheat. 304,
325, where the Court said the principle, that ‘“the
sovereign powers vested in the state governments
* * * remained unaltered and unimpaired, except
so far as they were granted to the government of
the United States,”” had been ‘‘positively recog-
nized”’ by the amendment. Even Luther Martin,
Attorney General of Maryland, arguing in McCul-
loch v. Maryland, 4 Wheat. 316, conceded that the
amendment meant what it said, that it was ‘“merely
declaratory of the sense of the people’ and de-
signed to allay an apprehension which the federal-
ists ‘“‘treated as a dream of distempered jeal-
ousy’”’ (4 Wheat., at 372, 374). Chief Justice
Marshall’s opinion agreed that the amendment
“‘was framed for the purpose of quieting the exces-
sive jealousies which had been excited’ and that it
left open the question ‘‘whether the particular
power * * * has been delegated to the one
government, or prohibited to the other” (4 Wheat.,
at 405, 406). Taney, as well, accepted this self-
evident proposition. In Gordon v. United States,
117 U. 8. 697, 705 (1864 ), he said: ‘“The reserva-
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tion to the States respectively can only mean the
reservation of the rights of sovereignty * * *
which they had not parted from.”

This Court has continued to treat the Tenth
Amendment as containing no limitation on the
powers granted to the United States. In the
Lottery Case, 188 U. S. 321, 357, it brushed aside
the suggestion that this Amendment forbade the
legislation because ‘‘the power to regulate com-
merce among the States has been expressly dele-
gated to Congress.”” 1In Northern Securities Co.
v. United States, 193 U. S. 197, 344-345, the ma-
jority opinion refused to entertain argument based
on the Tenth Amendment which the defendants
‘““strangely enough’’ raised; it could not ‘‘conceive
how it was possible for any one to seriously con-
tend’’ that the commerce power was limited by the
state power to charter corporations.** The Court,
speaking of the National Prohibition Act, in
Everard’s Brewertes v. Day, 265 U. S. 545, 558,
said ‘‘if the act is within the power confided to
Congress, the Tenth Amendment, by its very
terms, has no application, since it only reserves to
the States ‘powers not delegated to the United
States by the Constitution’.”” In Missourt v. Hol-
land, 252 U. 8. 416, 432, the Court said that, to
answer the question as to the validity of the Mi-
gratory Bird Treaty and act in view of the

83 Only four justices joined in this opinion; the concurring
opinion of Justice Brewer seems not to have gone so far.
193 U. S. at 363.
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rights reserved to the States, ‘“it is not enough to
refer to the Tenth Amendment * * * because
* * * the power to make treaties is delegated
expressly * * *7° Again, in United States v.
Sprague, 282 U. S. 716, 733, this Court said: *“The
Tenth Amendment was intended to confirm the
understanding of the people at the time the Consti-
tution was adopted * * *. It added nothing to
the instrument as originally ratified * * *.’
These cases show a consistent® and express
recognition that the Tenth Amendment means just
what it says. However, the clarity of these deci-
sions has been obscured by several of the recent
opinions of this Court. Thus, in Hopkins Savings
Ass’n. v. Cleary, 296 U. 8. 315, the Court held
(pp. 338-339) that ‘‘The destruction of associa-
tions established by a state is not an exercise of
power reasonably necessary for the maintenance by

8 We are not here concerned with the ebb and flow of the
“states’ rights” doctrine (summarized in Corwin, 7'%e Com-
merce Power versus States Rights), but with those cases in
which the Court has considered the specific application of the
Tenth Amendment to powers assumed to have been granted to
the national government. 7'ke Collector v. Day,11 Wall. 113,
relies upon.the Tenth Amendment, but the decision seems to
have been placed ultimately upon the supposed scope of the
federal taxing power. In Hansas v. Colorado, 206 U. S. 46,
89-90, the Court rejected the argument of the United States
that powers not delegated to it could be exercised if they
were beyond the competence of the states: the Tenth Amend-
ment, “‘seemingly adopted with a prescience of just such con-
tention,” made “absolutely certain” that the national govern-
ment should not “attempt to exercise powers which had not
been granted.”
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the central government of other associations
created by itself in furtherance of kindred aims.”’
This seems to be a construction of federal powers;
as such there nieed be no quarrel with it. But the
opinion appears to view this conclusion as based
upon the Tenth Amendment, independently of the
scope of the powers granted to the United States
(pp. 335, 336). In Uwnited States v. Butler, 297
U. 8. 1, the Court held that the Agricultural Ad-
justment Act tax was not a true tax, because the
proceeds were earmarked for benefit contracts (p.
61), and that the payments to farmers were not
merely expenditures under the general welfare
clause, because they were coupled with coercive con-
ditions in effect regulating agricultural production
(pp- 71, 73). The opinion, however, seems further
to decide that, ‘“‘wholly apart ‘from the scope of the
general welfare clause,’ the act invades the reserved
rights of the states” (p. 68). Similarly, in Ashton
v. Cameron County Dist., 298 U. S. 513, 527, the
Court held Chapter IX of the Bankruptey Act in-
valid, not because the bankruptey power did not ex-
tend to the public debtors there specified, but be-
cause, 1f the Act were sustained, ‘‘the sovereignty
of the State, so often declared necessary to the fed-
eral system, does not exist” (p. 531).* Indeed, the

85 The decision is not in terms placed upon the Tenth
Amendment. But its analysis seems basically similar to the
other cases,.in that the scope of the federal power was con-
sidered largely irrelevant and the validity of the Act was
judged solely on the basis of the powers taken to be reserved
to the States.
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opinion assumes ‘“that the enactment is adequately
related to the general ‘subject of bankruptcies’ ”’
(p. 527). But cf. United States v. Bekins, 304
U.S.27. Finally, in Steward Machine Co. v. Davis,
301 U. 8. 548, and Helvering v. Davis, 301 U. S. 619,
the Court sustained Titles I1X, VIII, and IT of the
Social Security Act in opinions which not only held
the titles within the powers granted to the federal
government but in addition held that they did not
violate the Tenth Amendment. The circumstances
relied upon to show the latter conclusion might, by
the traditional analysis, more appropriately have
served to show that the Titles were a valid exercise
of the federal power to tax and to spend for the
general welfare.”

In none of these opinions did the Court explicitly
announce a departure from its historic treatment
of the Tenth Amendment. The government does
not believe that, merely because of implications de-
rived from the form in which these opinions have
been cast, so important a constitutional doctrine
should be taken to have been overruled sub silentio.
Particularly is this the case when other, and con-
temporaneous, decisions retain the accepted inter-
pretation of the Tenth Amendment. In Ashwan-
der v. Valley Authority, 297 U. S. 288, the Court

88 A somewhat similar approach may be indicated in Cin-
cinnate Soap Co. v. U. 8., 301 U. 8. 308, 312, where the
Court said, “The Tenth Amendment is without application,
since the powers of the several states are not invaded or
involved.”
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refused to consider objections raised under the
Tenth Amendment to the sale of power by the
Government. It said (pp. 330-331): “To the ex-
tent that the power of disposition is thus expressly
conferred, it is manifest that the Tenth Amend-
ment is not applicable * * *  The question is
as to the scope of the grant and whether there are
inherent limitations * * *.”° In Labor Board v.
Jones & Laughlin, 301 U. 8. 1, and in Assoctated
Press v. Labor Board, 301 U. S. 103, the Court,
having determined the National Labor Relations
Act as applied to be an exercise of the com-
merce power, found it unnecessary even to discuss
the Tenth Amendment despite persistent reliance
upon it by counsel and dissenting justices.*” Sim-
ilarly, in Sonzinsky v. United States, 300 U. S. 506,
the Court saw no occasion to consider petitioner’s
argument based on the Tenth Amendment (p. 508),
but contented itself with the decision that the
firearms tax was an exercise of the taxing power.
In Wright v. Umion Central Ins. Co., 304 U. S.
502, 516, this Court declared at the last term that:
“In view of our decision that the law is within the
bankruptey power, scant reliance can be placed on
the Tenth Amendment.”’ Finally, in United States

87 The effect of the Tenth Amendment was urged by the
dissenting opinion in the Jones & Laughlin case (301 U. S.,
at 97) and by respondents in the Associated Press case (301
U. 8. at 105), in Labor Board v. Freuhauf Co., 301 U. S.
49, 51, and in Labor Board v. Clothing Co., 301 U. S. 58, 71.
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v. California, 297 U. 8. 175,184, the Court declared,
in a slightly different connection, that ‘‘the sover-
eign power of the states is necessarily diminished
to the extent of the grants of power to the federal
government.”’

In none of these recent cases has the Govern-
ment presented any detailed analysis of the origin
of the Tenth Amendment or of the decisions under
it; in none has a considered or detailed argument
been offered in support of the position contrary
to that of the Government; in none has the Court
expressly considered the basis for its ocecasional
assumption that the Tenth Amendment operates
as an independent limitation upon the federal
powers. Certainly, if this Court is to abandon its
traditional position, in apparent disregard of the
intention of the framers, the importance of the
question requires that this choice should not be
made without full discussion.

C. CONCLUSION

The argument of appellants, so far as it is based
on the Tenth Amendment, must of necessity begin
with the premise that the power in question is re-
served to the states alone and therefore cannot be
exercised or affected by the central government.
This, it is to be noted, assumes that the scope and
existence of an exclusive state power can be de-
termined without reference to the federal powers.

129989—39——10
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This assumption is contradicted by the whole course
of our constitutional history. Judgment upon the
scope of the federal power cannot fail to be
clouded if the issue, in part or in whole, be re-
solved 1In advance by the assumption that the
same or a related power belongs affirmatively or
exclusively to the States. Recognition of the im-
portance of protecting the independence of the
States would thus imperceptibly be transmuted into
vitiation of powers which have in fact been granted
to the Federal Government.

The constitutional grant of federal power is,
then, the measure of the power granted—not some
hypothetical reservation of a specific power to the
states. This principle of constitutional interpre-
tation, which is a part of our dual system of gov-
ernment, 1s in no way inconsistent with such a sys-
tem. Thus, the fact that ours is a federated system
of government may have a bearing in resolving
difficult questions of construction as to the scope
of a granted power.

As 1n the present case, the denial of a spe-
cific power to the states should be a weighty factor
in determining whether or not the power in ques-
tion has been granted to the federal government.
Still another principle has developed in cases deal-
ing with the scope of the federal taxing power, in
which it has been held that the power may not be
used so as to destroy or burden the essental in-
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strumentalities or activities of the state govern-
ments. This doctrine has not been applied to other
powers of the Congress. United States v. Califor-
nia, 297 U. 8. 175, 184-185. Indeed, since the Con-
stitution creates a federal government primarily
by granting certain plenary powers and withhold-
ing others, the doctrine applied in the tax cases
must necessarily be an exceptional one.

But this exceptional doctrine, even were it ap-
plicable, in no way impairs the basie principle that
the question must always be whether or not the
power has been granted to the United States. If
the powers and rights of the states were made the
- first inquiry, it would result in an exaggerated form
of that ‘‘perfect solecism which affirms’’ that a na-
tional government should exist with paramount
powers, and yet that in the exercise of those powers
it should not be supreme” (Story, Commentaries,
1T, Sec. 1837).

The plain meaning of the language of the Tenth
Amendment, the circumstances of its adoption, and
a century of constitutional litigation support the
approach represented by the Ashwander and Jones
& Laughlin opinions. We respectfully submit that
it should be adopted in this case. Any other rule
must condemn constitutional interpretation to a
perpetual servitude to sophistry and contradiction:
neither layman nor scholar can ever be expected
to contrive a satisfactory touchstone by which to
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determine what powers granted to the national
government may not be exercised because reserved
to the states as a power ‘‘not delegated to the
United States.”

11T

THE MARKETING QUOTA PROVISIONS OF THE AGRICUL-~
TURAL ADJUSTMENT ACT DO NOT VIOLATE THE FIFTH
AMENDMENT

Appellants argue that the marketing quota pro-
visions of the Act violate the due process clause in
the Fifth Amendment (1) because they are vague
and indefinite, and (2) because they are retroactive
in effect as applied to the 1938 crop, which was
planted and harvested before the quotas were es-
tablished. Appellants do not suggest in their brief
or assignment of errors that the Act is arbitrary,
capricious or unreasonable (except in the above re-
spects), or is not related to the object sought to be
attained. Accordingly, before examining the gen-
eral question as to the validity of the statute under
the due process clause, we shall first consider the
two specific objections raised by appellants.

A. THE PROVISIONS OF THE ACT ARE NOT SO VAGUE AND INDEFI-
NITE AS TO VIOLATE DUE PROCESS OF LAW

Appellants contend that the Aect is invalid for
indefiniteness because farmers cannot tell from the
statute itself what their quotas are to be.
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Inasmuch as the Act does not penalize farmers
for marketing tobacco in violation of the general
statutory standards, but only for marketing quanti-
ties in excess of specific allotments administra-
tively determined under such standards (Sec. 314),
this objection is untenable. The principle that ““a
penal statute * * * must be sufficiently ex-
plicit to inform those who are subject to it what
conduct on their part will render them liable to its
penalties”” (Connally v. General Const. Co., 269
U. 8. 385, 391; Champlin Rfg. Co. v. Commission,
286 U. S. 210, 242) does not apply to statutory
provisions which are implemented by specific
administrative regulations.

Any unfairness which may be inherent in a vague
penal law results from the inability of a person to
tell whether or not he is acting unlawfully, and
thus subjecting himself to punishment. When
penalties are imposed only for violation of specifie
administrative orders, persons know when they act
preecisely what they are forbidden to do, irrespec-
tive of how indefinite the grant of authority to the
administrative agency may be. The generality of
the delegation of power to the administrative body
affords no reason for applying the rule against
indefinite penal statutes.

In each of the cases in which this Court has held
penal laws invalid for indefiniteness, the penalty
was 1mposed for violating the statute, not an ad-
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ministrative order i1ssued under it.* In Champlin
Rfg. Co. v. Commassion, supra, this Court -indi-
cated that the objection to vague statutes does not
apply to those implemented by definite administra-
tive rulings before penalties gre imposed. The
Court of Appeals of New York expressly so held
in Long Island R. R. Co. v. Dept. of Labor, 256
N. Y. 498, 514, distinguishing Connally v. General
Const. Co., supra, on this very ground. Cf., also,
United States v. Cohen Grocery Co., 255 U. 8. 81,
and Highland v. Russell Car Co., 279 U. 8. 253,
cases involving different sections of the Lever Act.

Appellants’ argument confuses the requirements
of the due process clause as to definiteness in penal
statutes with the test to be applied to legislative
action to determine whether the legislative body has
abdicated its functions by delegating unfettered au-
thority to administrative agencies. The first re-
lates only to the provisions of a statute or order
which itself tells the individual ecitizen just what
he may not do. The second is concerned only with
whether any standard has been laid down to guide
administrative action. The same definiteness is

88 International Harvester Co. v. Kentucky, 234 U. S. 216;
United States v. Cohen Grocery Co., 255 U. S. 81; Small Co.
v. Sugar Ref. Co., 267 U. S. 233 ; Connally v. General Const.
Co., 269 U. S. 385; Cline v Frink Dairy Co., 274 U. S. 445;
Smith v. Cahoon, 283 U. 8. 556 ; Champlin Ref. Co. v. Com-
mission, 286 U. S. 210 Herndon v. Lowry, 301 U. S. 242,
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plainly not required in the two situations. General
grants of authority to administrative bodies have
uniformly been upheld so long as an intelligible
policy to guide the administrative agency has been
established (see pp. 170-175, 4nfra). That this Act
does not contain an invalid delegation of legislative
power will be shown below. (See Point IV, wnfra,
pp- 160-175)

Here there is no indefiniteness whatsoever as to
how much tobacco each farmer may market. This
quantity is prescribed in - an exact number of
pounds by the administrative officials; and not
until such a quofa had been preseribed could any
penalty be imposed, for until such time there
would be no quota to exceed. Thus, the claim that
the statute violates the Fifth Amendment be-
cause of the indefiniteness of the quota provisions
is utterly without foundation.

B. APPLICATION OF THE ACT TO THE 1938 TOBACCO CROP DOES NOT
VIOLATE THE FIFTH AMENDMENT

Appellants contend that the marketing quotas
for the marketing year 1938-1939 were retroac-
tive and accordingly violate due process of law
inasmuch as the 1938 crop was planted, grown,
and harvested before the quotas were allotted to
individual farms. The short answer to this argu-
ment is that the Act imposes penalties only for
excessive amounts marketed after individual
quotas are prescribed, not for the quantity pro-
duced before that time.
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The facts relating to this phase of the case are
as follows: The bill which was eventually enacted
as the Agricultural Adjustment Act of 1938 pro-
vided for the fixing of tobacco marketing quotas
in substantially the same terms as those of the
Act as it was finally passed. This bill was ap-
proved by committees of the House and Senate
in November 1937 (8. Rep. 1295, Nov. 22, 1937;
H. R. Rep. 1645, Nov. 27, 1937, 75th Cong., 1st
Sess.). Appellants began to arrange for the
planting of their crop in December 1937, planting
the tobacco seedbeds at that time (R. 45). The
Act was approved by the President on February
16, 1938. On February 18 the Secretary of Agri-
culture issued his proclamation that the total
supply of tobacco exceeded the reserve supply
level (R. 40). On March 12, 1938, a referendum
was held, and on March 25 the Secretary pro-
claimed the result of the referendum approving
the fixing of marketing quotas for flue-cured to-
bacco by a vote of 250,095 to 35,253 (R. 41).

The tobacco was transplanted from the seedbeds
beginning in the middle of March (R. 45) and har-
vested in June and July (R. 46). The tobacco was
cured and graded on the farm prior to marketing.
The markets in south Georgia and Florida opened
about August first (R. 45). On July 22, the Secre-
tary announced the apportionment of the national
quota among the states (R. 41), and shortly before
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the opening of the markets, notice of the allotment
for each farm was given to the individual appel-
lants (R. 45). Thus, although appellants may not
have known exactly what their individual market-
ing quotas would be when they grew the tobacco,
they did know what those quotas were before
marketing it.

It is thus plain that there was no retroactive
operation of the statute in applying it to 1938 mar-
ketings. Since the Act was passed five and a half
months before the marketing season began, it can-
not seriously be urged that the law itself applied
retroactively. The substance of appellants’ conten-
tion 1s merely that the allotments were retroactive
because they were made after the farmers had ex-
pended considerable sums in raising the crop. But
the quotas apply only to acts occurring after their
promulgation—to the marketing of tobacco, not its
production—and accordingly do not operate retro-
actively.

This Court has frequently held that “a statute
is not retroactive merely because it draws upon an-
tecedent facts for its operation.” Lewis v. Fidel-
iy, 292 U. S. 559, 571; Reynolds v. United States,
292 U. 8. 443, 449; Cox v. Hart, 260 U. S. 427, 435;
Mugler v. Kansas, 123 U. S. 623 ; In re Rahrer, 140
U. S. 545, 564 ; United States v. Freight Ass’n, 166
U. S.290; New York Cent. R. R. v. United States,
No. 21, 212 U. 8. 500; Chicago & Alton E. R. v.
Tranburger, 238 U. S. 67; Jacob Ruppert v.
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Caffey, 251 U. 8. 264, 301; Samuels v. McCurdy,
267 U. S. 188, 193. This statute does not even have
such an effect.

In the New York Central case, defendant rail-
road was indicted for paying a rebate contrary
to the terms of the Elkins Act. The contract for
the rebate had been made and the goods transported
in interstate commerce prior to the passage of the
Elkins Act; but the rebate was not actually given
until after the law was passed. The Court held
that since the rebate was given after the passage
of the Act, to apply the Act to the rebate was not
to give it retroactive operation regardless of when
the contract was made or the goods transported.

In many of the above cases the charge was made
that application of the statute in question to prop-
erty rights previously established would ecause
great financial injury because of expenses pre-
viously incurred. The contention that this invali-
dated the statute (and this is the basis of appel-
lants’ claim here) has been uniformly rejected.
In Mugler v. Kansas, supra, a state law prohibit-
ing the manufacture and sale of intoxicating liquor
was upheld both as applied to factories lawfully
built at great expense and to beer lawfully ac-
quired before the passage of the law—although the
investment in such property might be completely
destroyed as a result of the statute. In Ruppert v.
Caffey, supra, application of the Volstead Act to
beer on hand at the time of passage of the law was
sustained, although the value of the property was
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thus destroyed. Cf. In re Rahrer, supra. In Sam-
uels v. McCurdy, supra, a state statute prohibiting
the possession of intoxicating liquors was held con-
stitutionally applicable to liquor possessed before
the statute was passed, although the value of the
liquor was thus destroyed. In Chicago & Alton
R. R. v. Tranbarger, 238 U. S. 67, a statute im-
posing penalties upon a railroad for failure to
maintain openings through its road-bed for drain-
age purposes was held valid as applied to an em-
bankment lawfully built without such openings
before the passage of the Act.

These principles have been applied repeatedly
in upholding the application of statutes to previ-
ously existing continuing contracts. Norman v.
B.& 0. R. Co., 294 U. S. 240, 306 ; Holyoke Power
Co. v. Paper Co., 300 U. S. 324; Louisville & Nash-
ville R. R.v. Mottley, 219 U. S. 467 ; Addyston Pipe
& Steel Co. v. United States, 175 U. S. 211; Phila.,
Balt. & Wash. R. R.v. Schubert, 224 U. S. 603. In
the Norman case the Court said (pp. 307-310) :

This argument is in the teeth of another
established principle. Contracts, however
express, cannot fetter the constitutional au-
thority of the Congress. Contracts may
create rights of: property, but when con-
tracts deal with a subject matter which lies
within the control of the Congress, they have
a congenital infirmity. Parties cannot re-
move their transactions from the reach of
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dominant constitutional power by making
contracts about them.
* * * * *

¥ * * There is mno constitutional
ground for denying to the Congress the
power expressly to prohibit and invalidate
contracts although previously made, and
valid when made, when they interfere with
the carrying out of the policy it is free to
adopt. * * * The power of the Con-
gress in regulating interstate commerce
was not fettered by the necessity of main-
taining existing arrangements and stipula-
tions which would conflict with the execu-
tion of its policy. The reason is manifest.
To subordinate the exercise of the Federal
authority to the continuing operation of
previous contracts would be to place to this
extent the regulation of interstate com-
merce in the hands of private individuals
and to withdraw from the control of the
Congress so much of the field as they might
choose by ‘‘prophetic discernment’’ to bring
within the range of their agreements. The
Constitution recognizes no such limitation.

Appellants here are not even deprived of any
contract rights by the regulation in question. No
contracts to sell tobacco subsequently grown are
shown to have been in effect before the law was
passed or the allotments made. Nor are they de-
prived of any physical property. At most the stat-
ute takes from them an expectation that all of the
crop planted and harvested could be sold, an expec-
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tation upon which they had based certain expendi-
tures. But such an expectation is not entitled even
to the protection of a contract right. As the Court
declared in the Holyoke Water Power case, supra
(300 U. S, at 341):

¥* * *

But the disappointment of ex-
pectations and even the frustration of con-
tracts may be a lawful exercise of power
when expectation and contract are in con-
flict with the public welfare. ‘‘Contracts
may create rights of property, but when con-
tracts deal with a subject matter which lies
within the control of the Congress, they have
a congenital infirmity.”” Norman v. Balti-
more & Ohio R. Co., supra, pp. 307, 308.
[Italies supplied.]

The loss of the right to sell tobacco after legally
producing it is precisely the same in kind as the
loss of the right to sell beer after legally acquiring
it involved in the Mugler, Rahrer, and Ruppert
cases. Such distinction as there may be between
the two situations is one of degree. In the latter
cases the loss of the value of the factories or the
property concerned was total, and, as far as the
statute was concerned, final; here it is only fifty
percent of the value of such part of the excess as
the farmers may choose to market. Moreover, the
reasonable expectation of Congress was that not
only would the reduction in the amount marketed
increase the total return to growers for the tobacco
sold but that the growers could, if they should
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choose, make fully adequate provision for retaining
any excess for later sale either within a later quota
or free of quota restriction. See p. 64, infra.
There is peculiar appropriateness in applying
the principle that a Federal regulation of commerce
may validly disappoint an expectation, where as in
this case, the regulation is designed to increase—
and apparently has increased—the total value of
the crop sold by an amount far exceeding the
amount of any penalties paid. The record shows
that as compared with all former years, despite the
penalties paid for excess marketings, the return to
farmers in Georgia and Florida for their 1938 crop
was greater by almost two million five hundred
thousand dollars than the return they had re-
ceived for any previous crop. The value of the
crop to the growers in those states was approxi-
mately $21,700,000 in 1938 (R. 46) ; it was $18,898,-
000 in the next best year, 1936, and in 1937 $17,469,-
000.* The average price in 1938, 20.3¢ per pound,
8 The following table compares the figures for Georgia and Florida between 1928 and 1937

as computed from Table 2¢ (R. 55), with the figures for 1938 as shown at and computed from
R. 46:

Year Production le;lo%n%er Farm value
1,000 1,000
pounds Cents dollars

1928 e 87,329 12.8 11, 189
1920 . - - 93, 008 18.4 17,088
1930 e 109, 071 9.9 10, 827
L% 63,280 6.4 4,059
1932, .. - 13,275 10.5 1,388
1933 e 60, 946 11.3 6,913
1934 .. I 34,970 18.8 6, 584
1985 e e 76, 600 18.2 13,927
1988 o mteeee 89, 650 21.1 18, 898
1937... - — 88, 047 19.8 17, 469
1038 e cee 107, 000 2.3 21, 700




149

was higher than that in any previous year, except
1936. And these favorable consequences were not
achieved by any drastic curtailment of the amount
produced. On the contrary, the total crop
amounted to 107 million pounds. This greatly ex-
ceeded the amount marketed in Georgia and Flor-
ida in any previous year, except 1930 and in that
year a crop of 109 million pounds brought the Geor-
gia and Florida growers over ten million dollars
less than the value of their 1938 crop. Kven after
the penalties of $374,000 (R. 46) paid by growers in
the area because of excess marketings are sub-
tracted from the value of the crop to the farmers,
the amount they received in 1938 remains substan-
tially higher than that received in any previous
year. We think it not unfair to assume that the
program of which appellants complain was in large
part responsible for these increased returns to the
growers. The price for the 1938 crop was enhanced
not only because of the existence of a national mar-
keting quota in that year but also because of buyers’
knowledge that the Act might prevent prices paid
in 1938 from causing excessive marketings in sub-
sequent years (see pp. 34-35, supra).

It seems plainly evident that the marketing
restrictions applied in 1938 not only did not re-
sult in loss to the growers, but brought them in-
creases in the returns from their tobacco crop
far exceeding the amount of any penalties they
paid. It requires considerable hardibood to con-
tend that such a consequence should be regarded
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as depriving them of property without due proc-
ess of law.

Appellants attempt to avoid the application of
these principles by asserting that the Act really
regulates production and not marketing. They
endeavor to support this position by insisting that
regulation of marketing necessarily affects the
amount produced. In answer to the suggestion
that the growers might store the tobacco produced
in excess of marketing quotas for sale in the fu-
ture (and this was expressly contemplated by
Congress, see pp. 63-64, supra), they urge that
this is impossible in the absence of redrying
plants, that such plants can only be made use of
by cooperative marketing associations, and that
there are no such associations in Georgia or
Florida.”

That any effect which a regulation of the
amount marketed may have upon the amount
produced does not convert it into a regulation of
production has already been shown (supra, pp.
67-73). Particularly must this be true when any
such effect would come about only because the
growers in a particular area might not see fit
to avoid any necessity of reducing production by
arranging for cooperative redrying and storing of
any excess they may produce.™

% In Maryland, Virginia, Kentucky, Tennessee, and Wis-
consin cooperative associations of tobacco growers are func-
tioning (R. 89-90).

®1 The growers knew long before marketing their tobacco
that quotas would be effective (see p. 142, supra). Without
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Even if the quotas had applied to production
rather than marketing and were therefore ‘“retro-
active,”’ they would not for that reason be invalid.
‘When production began, the growers knew that a
statute which might limit the amount to be
marketed was likely to pass, and shortly thereafter
the law was passed and the national marketing
quota proclaimed. Although the exact quota for
each farm was not yet determined, every farmer
was necessarily forewarned that an allotment re-
stricting his marketings was to be made. Under
such circumstanges the absence of precise demareca-
tion of individual quotas at the time of planting the
crop would not make the statute arbitrary or un-
reasonable.”” If the Act were to be regarded as
limiting production, the situation would be anal-
ogous to that considered in Milliken v. United

adjusting their production in any degree whatever they
could have provided, through cooperative marketing, fully
effective facilities for redrying any excess and storing it for
future sale (R. 56). Such cooperatives had not been success-
ful largely because they attempted to control marketing in
addition to providing facilities for redrying and storage
(R. 88). The prospect that quotas would control marketing
whenever supplies might grow too large would tend to pro-
tect such efforts against the principal cause of previous
failures.

92 As Judge Sibley pointed out below: “Had the quotas
been fixed in December, as hereafter they will be, many
producers would have produced an excess anyhow, the sea-
son having been unusually favorable. That chance always
must exist” (R. 186).

129989-—39——11
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States, 283 U. 8. 15, and Untted States v. Hudson,
299 U. 8. 498, in each of which the Court held that
retroactive application of a statute to transactions
occurring after persons were forewarned as to the
imminence of future regulation was not unreason-
able. In the Milliken case an increase in the rate of
the applicable tax two years after the making of a
gift in contemplation of death was sustained, inas-
much as the testator was left ‘‘in no uncertainty’’
at the time of the transfer that the transaction was
to be taxable; he was regarded as ‘‘taking his
chances of any increase in the tax burden,”” 283
U. S, at 23. The farmers here who made expendi-
tures with knowledge that a restrictive program
was to become effective must also be regarded as
taking their chances as to the precise amounts of
their individual allotments.

C. THE MARKETING QUOTA PROVISIONS ARE NOT UNREASONABLE,
ARBITRARY, CAPRICIOUS, OR UNRELATED TO A LEGITIMATE
OBJECT OF CONGRESSIONAL ACTION 93

In Nebbia v. New York, 291 U. 8. 502, 525, this
Court defined the scope of the limitations imposed

9 We assume in the following argument that the provi-
sion in the Fifth Amendment that persons may not be de-
prived of life, liberty, or property without due process of
law gives the courts power to look into the substantive rea-
sonableness or unreasonableness of Congressional regulation.
Since this statute plainly does not violate due process, how-
ever broadly the Fifth Amendment be interpreted, it is not
necessary here to consider whether or not such a construc-
tion—{first announced many years after the adoption of the
Amendment in 1791—is historically accurate or otherwise
justified.
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by the due process clause in the Fifth and Four-
teenth Amendments as follows:

The Fifth Amendment, in the field of fed-
eral activity, and the Fourteenth, as respects
state action, do not prohibit governmental
regulation for the public welfare. They
merely condition the exertion of the admitted
power, by securing that the end shall be ac-
complished by methods consistent with due
process. And the guaranty of due process,
as has often been held, demands only that the
law shall not be unreasonable, arbitrary or
capricious, and that the means selected shall
have a real and substantial relation to the
object sought to be attained. * * *

In West Coast Hotel Co. v. Parrish, 300 U, S.
379, 391, the Court asserted with respect to the
liberty protected by the due-process clause:

* * ¥ The Constitution * * * gspeaks
of liberty and prohibits the deprivation of
liberty without due process of law. In pro-
hibiting that deprivation the Constitution
does not recognize an absolute and uncon-
trollable liberty. Liberty in each of its
phases has its history and connotation. But
the liberty safeguarded is liberty in a social
organization which requires the protection
of law against the evils which menace the
health, safety, morals and welfare of the
people. Liberty under the Constitution is
thus necessarily subject to the restraints of
due process, and regulation which is reason-
able in relation to its subject and is adopted
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in the interests of the community is due
process. [Italics supplied.]

The ends which Congress was seeking to attain
in the Act here under consideration were the
maintenance of a balanced supply of farm prod-
ucts marketed in interstate and foreign commerce
and the protection of farmers against unreason-
ably low prices. We have shown that it was en-
tirely proper for Congress to exercise its commerce
power to accomplish such ends. See pp. 86-96,
supra.

There can be no question that the provisions of
the Act constitute appropriate means of achieving
these objectives. In order to prevent excessive
marketing, the Act limits the amount which may be
marketed. A more direct relationship between
means and object would be difficult to find. Under
these circumstances, as this Court declared in Vir-
gintan Ry. v. Federation, 300 U. S. 515, 558, ‘it is
evident that where, as here, the means chosen are
appropriate to the permissible end, there is little
scope for the operation of the due process clause.”’

In view of what has already been said in the
Statement, supra, pp. 21-38, and Point I, supra,
pp- 100-103, with respect to the facts in the tobacco
industry, it is not necessary to repeat that descrip-
tion of the industry here. It is evident from the
record that tobacco prices had been depressed by
1932 to ruinously low levels. It should be suf-
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ficient to point out that the amount received by
the growers of flue-cured tobacco had decreased
from an average of $137,000,000 from 1926 through
1929 to $56,000,000 in 1931 and $43,000,000 in 1932
(R. 84). This drastic reduction in price was not
merely the result of the impact of the general de-
pression upon the tobacco industry, since in the
same period the profits available for dividends of
the chief tobacco manufacturers increased from
an average of $76,000,000 to $104,000,000 (R. 84).

‘When the 1933 marketing season opened, prices
were even lower than in 1932 (R. 78). This re-
sulted in the cessation of all marketing operations
and the negotiation of a marketing agreement. See
pp. 3637, supra.

This agreement raised the average price from
below 11.6¢ (the preceding year’s average) to a
minimum of 17¢ (R. 78). During the period since
1933 prices have been at levels favorable to the
growers. ‘‘Prices were influenced by the opera-
tion and prospective operation of governmental
programs regulating the production or marketing
of tobacco” (R. 78). Except for the year 1934,
prices during that period have been relatively
stable, averaging from 20¢ to 23¢ a pound (R. 79).

These facts indicate that conditions in the flue-
cured tobacco industry before the adoption of the
original agricultural program called for remedial

% In 1934 production was abnormally low (R. 53), and the
price correspondingly high (R. 79).
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action not only to stabilize the prices of tobacco
in interstate and foreign commerce but to preserve
such commerce itself; they also show that Congress
was not unreasonable in assuming that a program
for the limitation of marketing in years of exces-
sive supply would stabilize prices—interstate
prices—at reasonable levels.

The validity of the Act under the due process
clause is supported by other considerations than
those just set forth. This Court has frequently de-
clared that the police power embraces regulation
designed to ‘‘promote the public convenience or the
general prosperity.” C., B. & Q. Ramlway V.
Drainage, 200 U. S. 561, 592 ; Eubank v. Richmond,
226 U. 8. 137, 142; Sligh v. Kirkwood, 237 U. S.
52, 59. Since Congress may exercise ‘‘the police
power, for the benefit of the public, within the field
of interstate commerce’’ (Brooks v. United States,
267 U. S. 432, 437; Ky. Whip & Collar Co.v. 1. C.
R. Co., 299 U. S. 334, 347), it may, within that
field, legislate for the ‘‘general prosperity’’ or
the ‘‘public welfare.”” This was expressly recog-
nized in the passage from the Nebbia case quoted
above, wherein it was stated that ‘‘the Fifth
Amendment in the field of federal activity’’ does
“not prohibit governmental regulation for the
public welfare.”” Nebbia v. New York, supra.

The plight of the tobacco growers was, of course,
only typical of that of farmers generally. The
Agricultural Adjustment Act of 1938, like the
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statutes which preceded it, was enacted because of
the problem presented with increasing intensity
since 1922 with respect to the existence of continu-
ing surpluses of agricultural commodities. These
surpluses were in large part caused by the restora-
tion of Kuropean agriculture after the war and the
erection of trade barriers in European nations—
following the example of this country—aimed at
protecting their domestic agriculture and restriet-
ing the use of foreign products.”” These policies of
economic nationalism simultaneously expanded
agricultural production abroad and contracted the
outlets for American farm products. As early as
1925 Congress was concerned about ‘‘the existing
depression in agriculture.” Hoch-Smith Resolu-
tion of January 30, 1925, 43 Stat. 801; Ann Arbor
R. Co. v. United States, 281 U. S. 658, 665.

Thus, even before 1929 farm prices and farmers’
income had begun to decline ** and the American
farm problem had become acute. The annual re-
ports of the Secretaries of Agriculture from 1922
on emphasized the necessity of avoiding the con-
tinued agricultural surpluses if the farm problem
was to be solved.” The onset of the depression in
9 See World Trade Barriers in Relation to American A gri-
culture, Senate Doc. No. 70, 73rd Cong., 1st Sess.

% See Facts Relating to the Agricultural Situation, U. S.
Dept. of Agric., May 1932.

°” See Report of the Secretary of Agriculture, 1922, pp.

2-4; 1923, pp. 4, 6, 7, 13, 19; 1924, p. 21; 1925, p. 14; 1926,

pp. 1-2, 4; 1927, p. 19; 1928, pp. 27, 28; 1929, p. 19; 1930,
pp- 11,25, 28, 29, 30; 1931, pp. 6, 10, 13.
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1929 and the resultant diminution in domestic buy-
ing power greatly aggravated the situation. Sur-
plus stocks accumulated more rapidly * and prices

drastically declined.” By 1933 there was an irre-
sistible demand for federal legislation to alleviate

the plight of the farmers.!

The first Agricultural Adjustment Act, enacted
in May 1933, was designed to limit agricultural
surpluses through the payment of benefits to farm-
ers who would reduce the amount produced. The
plan adopted in 1938 was designed to meet both

the contingencies of surplus and of shortage® by
restricting marketings, rather than production, in

years of excessive supply. The amount produced
in excess of the quantity to be marketed in years of

% See Ezekiel and Bean, E'conomic Bases for the Agricul-
tural Adjustment Act (U. S. Dept. of Agriec., 1933, p. 19).

% Whereas the wholesale prices of all commodities de-
clined 87.3 per cent between 1929 and 1933, prices received by
farmers dropped 64 per cent. Ezekiel and Bean, supra, at
p- 4

*In the preceding paragraphs we have only outlined in
briefest form the causes and consequences of the agricultural
problem confronting the nation since the 1920’s. The facts
thus generally set forth may be said to be of common knowl-
edge and subject to judicial notice. Cf. A¢chison T. & 8. F.
Ry. Co. v. United States, 284 U. S. 248, 260. For more
detailed consideration of the problem see Ezekiel and Bean,
supray; World Trade Barriers in Relation to American Agri-
eulture, Sen. Doc. No. 70, 73rd Cong., 1st Sess; Bean and
Chew, E'conomic Trends Affecting Agriculture, U. S. Dept.
of Agric., 1933, and the reports referred to at R. 47-49.

2 The Court may take judicial notice of the droughts which
have reduced agricultural production in several recent years.
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surplus was to be stored for sale and econsumption
in other years. (See H. R. Rep. 1645, 75th Cong.,
2nd sess., Appendix, p. 208.)

‘We do not, of course, claim, and it is not incum-
bent upon the government to show, that this legis-
lation provides a complete panacea for the prob-
lems of American agriculture. It is for Congress,
not the courts, to decide such questions of policy
and wisdom. Nebbia v. New York, 291 U. 8. 502,
537; Northern Securities Co. v. United States, 193
U. 8. 197, 337. The requisites of due process of
law are satisfied if the effort to improve the agri-
cultural situation can be said to promote the ‘“gen-
eral prosperity’’ or the ‘‘public welfare’’ and if the
means adopted by Congress to accomplish these ob-
jectives have ‘“‘some rational basis’’ in knowledge
and experience. Cf. United States v. Carolene
Products Co., 304 U. S. 144, 152. The above brief
outline of the problem with which Congress was
seeking to deal is sufficient to demonstrate that this
statute fulfills both of these requirements.

We have up to this point considered the ques-
tion of due process as if the burden were on the
government to show that the Act is not arbitrary
or unreasonable. = As this Court has frequently
recognized, that burden is upon the one attacking
the statute. Even without any Congressional find-
ings, facts supporting the reasonableness of a
statute will be presumed to exist and facts found
by Congress will be accepted by the courts as
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true unless affirmatively and clearly disproved.
United States v. Carolene Products Co., supra;
Metropolitan Co. v. Brownell, 294 U. S. 580, 584,
and cases there cited. Here the Act itself .and,
extensive reports contain findings of fact support-
ing the reasonableness of this legislation. The
principles set forth in the above cases are thus
clearly applicable. This case differs from the
Carolene case in that (1) appellants here make no
claim that the facts found by Congress are untrue,
and (2) instead of disproof, there is here ample
affirmative evidence in the record confirming the
findings of Congress and the statements in the

committee reports.
IV

THE APPLICABLE PROVISIONS OF THE ACT CONTAIN NO
' UNCONSTITUTIONAL DELEGATION OF POWER

~Appellants, though disclaiming any contention
that the marketing quotas allotted to them were not
established in conformity with the statute, assert
that the Act on its face contains an unconstitutional
deIegation of power. We are confident that exam-
ination of the statute will reveal that very few acts
of Congress dealing with complex economic prob-
lems have gone as far as the present Act in spelling
out standards for and limitations upon executive
action.

It is apparently not contended that the referen-
dum provision contained in Section 312 (¢) con-
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tains an invalid delegation to the farmers. Any
such argument has been foreclosed by the decision
of this Court in Currin v. Wallace, supra.
‘We will consider therefore only the standards
established as a guide for administrative action in

determining whether to fix marketing quotas and
what those quotas shall be.

A. WHEN MARKETING QUOTAS ARE TO BE ESTABLISHED

Section 312 (a) of the Aect establishes with
definiteness the conditions upon which the Secre-
tary shall proclaim a national marketing quota.
‘Whenever, on specified dates,® ‘“the Secretary finds
that the total supply of tobacco as of the beginning
of the marketing year then current exceeds the re-
serve supply level therefor,’” he ‘“shall proclaim the
amount of such total supply, and * * * g na-
tional marketing quota shall be in effect.”

The making of such a finding requires the Secre-
tary only to determine and compare the total sup-
ply and the reserve supply level. The Act defines
total supply as the carry-over as of July first, plus
estimated production (Sec. 301 (b) (16) (B)). It
defines ‘‘reserve supply level’”” (Sec. 301 (b) (14)
(B)) as the normal supply plus five per cent
thereof. ‘‘Normal supply’” is defined (Seec. 301
(b) (10) (B)) as 275 per cent of a normal year’s

% The proclamation is to be made by December 1 (Sec. 812
(a)), except that for the year 1938-1939 it is to be made

within fifteen days following the date of the enactment of
the Act (Sec. 312 (d)).
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domestic consumption and 165 per cent of a normal
year’s exports. ‘‘Normal year’s domestic con-
sumption’ (Seec. 301 (b) (11) (B)) and ‘“normal
year’s exports’ (Sec. 301 (b) (12)) are defined to
mean the average quantity consumed in the United
States and exported during the ten preceding
years, adjusted for current trends. Each of these
figures can be determined from available statistics
kept by the Federal Government, and Section 301
(e) requires the Secretary to use the latest of such
statistics in making these determinations.

It is apparent that the Secretary’s function in
determining whether a national marketing quota is
to be established is limited to the finding of faects
contained in official statistics and the making of
simple computations, in the main arithmetiecal,
therefrom. The room for discretion and judgment
in making adjustment for current trends and in
estimating the next year’s production is slight,
since those factors are reasonably predictable in
the light of official statisties.

The national marketing quota so proclaimed goes
into effect unless in a referendum conducted by
the Secretary among the farmers within thirty
days of the original proclamation over one-third
of those voting oppose the quota. In such case the
Secretary is directed to proclaim the result of the
referendum, ‘‘and the quota shall not be effective
thereafter” (Sec. 312 (¢)).

The statute declares that the Secretary ¢‘shall’’
provide for the apportionment of the national mar-
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keting quota among the states and individual
farms (Sec. 313 (a), (b)). Thus, the fixing of a
quota for the states and farms follows automati-
cally once a national marketing quota is established.

We know of no case in which it has even been
suggested that administrative action so circum-
seribed constitutes an invalid delegation of power.

B. DETERMINATION OF THE AMOUNT OF THE NATIONAL

MARKETING QUOTA

Section 312 (a) provides that the Secretary
shall ‘‘determine and specify’’ in his proclama-
tion ‘‘the amount of the national marketing
quota.”” The amount is to be the total quantity
of tobacco which will make available during the
marketing year a supply equal to the reserve
supply level (Seec. 312 (a)). The Aect also pro-
vides for minor upward adjustments in the
amount so determined. The marketing quota for
any state is not to be reduced to a point less than
75 percent of the production in such state for
the year 1937 (Seec. 313 (a)). Kach state is to be
given a minimum allotment equal to the average
national yield for the preceding five years of
five hundred acres of flue-cured tobaceco (Sec.
313 (e)). For the year 1938 the national quota is
to be increased an amount sufficient to allow an
increase of up to four percent for each state to
prevent individual farmers from receiving inade-
quate allotments in view of past production (Sec.
313 (e)). The total of these adjustments for
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1938 raised the national quota for flue-cured to-
baceo from 705,000,000 to 7T48,079,000 pounds
(R. 42). Since they serve only to increase the
quota, they cannot prejudice any grower.*

Tt is plain that the determination of the amount
of the national marketing quota also requires only
the making of a finding from available statistics
and leaves nothing of consequence to administrative
disecretion.

C. APPORTIONMENT OF THE NATIONAL QUOTA AMONG THE STATES

The standards to be employed by the Secretary
in apportioning the national marketing quota
among the states are preseribed in Section 313 (a),
which reads as follows:

Sec. 313. (a) The national marketing quota
for tobacco established pursuant to the pro-
visions of section 312, less the amount to be
allotted under subsection (¢) of this section,
shall be apportioned by the Secretary among
the several States on the basis of the total
production of tobaceo in each State during
the five calendar years immediately preced-
ing the calendar year in which the quota is
proclaimed (plus, in applicable years, the
normal production on the acreage diverted
under previous agricultural adjustment and
conservation programs), with such adjust-
ments as are determined to be necessary to
make correction for abnormal conditions of

+ See footnote 7, p. 10.
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production, for small farms, and for trends

in production, giving due consideration to

seed bed and other plant diseases during such
five-year period : Provided, however, That to
prevent in any case too sharp and sudden re-
duction in, acreage of tobacco production in

any State, the marketing quota for flue-

cured tobacco for any State for any market-

ing year shall not be reduced to a point less

than 75 per centum of the production of flue-

cured tobacco in such State for the year 1937.

The figures for production and diversion under
previous programs are readily available for each
state. Except for the adjustments for abnormal

conditions of production,® for small farms, and for
trends in production, the determination here too is

a mathematical one leaving nothing to discretion.
Each state is to be given an allotment proportionate
to its share of the total national production during
the preceding five years but not less than 75 per cent
of the production for the year 1937.

The factors to be considered in making the ad-
justments call for the exercise of judgment, and
thus, are not entirely statistical or mathematical.
Nevertheless, they clearly reflect the policy of Con-
gress and constitute ‘‘standards within the frame-
work of which the administrative agent is to supply
details.” Currin v. Wallace, supra. In most of
the cases in which delegation of authority to ad-

5“Seed bed and other plant diseases” are given considera-
tion under this item.



166

ministrative officers has been upheld, the exercise
of judgment has been subjected to restrictions not
nearly as narrow as those considered here. Cf.
United States v. Grimaud, 220 U. 8. 506; Radio
Comm’n v. Nelson Bros. Co.,289 U. S. 266; N. Y.
Central Securities v. U. S., 287 U. 8. 12; Avent V.
Uwmted States, 266 U. S. 127. See also pp. 170-
174, infra.

D. THE ALLOTMENT OF THE QUOTAS TO THE INDIVIDUAL FARMS

Congress obviously could not be expected to allo-
cate to each of the 190,000 (R. 74) flue-cured to-
bacco farms its proportion of the State marketing
quota. KEstablishment of a general standard to
serve as the guide for administrative action was
essential if the power of Congress to fix such quotas
was to be exercised at all. Cf. Hampton & Co. v.
Umnited States, 276 U. S. 394, 406. We submit that
in defining the limits and objectives of adminis-
trative action in apportioning the State quotas Con-
gress has gone as far in curtailing executive dis-
cretion as is practicable and that it has fixed stand-
ards much more definite and specific than those in
many other valid regulatory laws.

The standards established by Congress for al-
lotting flue-cured-tobacco quotas to farms are to be
found in Section 313, paragraphs (b), (¢), and (e),
of the Act. The primary standard for apportioning
the State quotas is set forth in Section 313 (b) as
follows:
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The Secretary shall provide, through the
local committees, for the allotment of the
marketing quota for any State among the
farms on which tobacco is produced, on the
basis of the following: Past marketing of
tobacco, making due allowance for drought,
flood, hail, other abnormal weather condi-
tions, plant bed, and other diseases; land,
labor, and equipment available for the pro-
duction of tobacco; crop-rotation practices;
and the soil and other physical factors affect-
ing the production of tobacco: * * *

The factors which the Secretary is required to take
into consideration are plainly those which would be
employed by farmers in determining how much to-
bacco would be marketed from each farm.

This standard is supplemented by provisions
made in Section 313, paragraphs (b), (¢) and (e),
for certain special situations. The only deviation
from the primary standard for the apportionment
of the state quota is required by Section 313 (b)
which provides® that ‘“old’’ tobaceo farms shall

- © This proviso reads as follows:

* * *  Provided, That, except for farms on
which for the first time in five years tobacco is pro-
duced to be marketed in the marketing year for which
the quota is effective, the marketing quota for any
farm shall not be less than the smaller of either (1)
three thousand two hundred pounds, in the case of
flue-cured tobacco, and two thousand four hundred
pounds, in the case of other kinds of tobacco, or (2)
the average tobacco production for the farm during
the preceding three years, plus the average normal
production of any tobacco acreage diverted under
agricultural adjustment and conservation programs
during such preceding three years.

129989-—39—12
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receive a definite minimum quota of 3,200 pounds,
or the average production during the three preced-
ing years, whichever is the smaller. This involves
a purely mathematical determination and is the
only adjustment to be made out of the state quota.
Section 313 (e) provides for increasing 1938
allotments of farms which the Secretary finds have
received inadequate allotments in view of past
production. Such increases do not come out of
the state quota but from an increase in the 1938
national quota sufficient to provide for increases
amounting to not more in each state than 4 percent
of the state’s quota. Such increases are made di-
rectly out of this special reserve and cannot re-
duce the amount any grower’s farm receives under
the apportionment of the state allotment.”
Allotments to ‘‘new’’ tobacco farms, i. e. those
producing tobacco for the first time in five years,

7 This section reads as follows:

* * * Tn case of flue-cured tobacco, the national

quota for 1938 is increased by a number of pounds
required to provide for each State in addition to the
State poundage allotment a poundage not in excess of
4 per centum of the allotment which shall be appor-
tioned in amounts which the Secretary determines to
be fair and reasonable to farms in the State receiving
allotments under the Agricultural Adjustment Act of
1938 which the Secretary determines are inadequate
in view of past production of tobacco, and for each
year by a number of pounds sufficient to assure that
any State receiving a State poundage allotment of
flue-cured tobacco shall recelive a minimum State
poundage allotment of flue-cured tobacco equal to the
average national yield for the preceding five years of
five hundred acres of such tobacco.
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are not made out of the state allotment but are
made out of a poundage, not exceeding 5 percent of
the national quota, reserved especially for allot-
ments to new farms and for additional allotments
to small farms. Allotments are made to new farms
in any state, whether the State has a quota or not,
on the basis of the same factors used in the appor-
tionment of the state allotment to old farms, except,
of course, that there are no past marketings to be
considered ; but new farms are to receive no more
than 75 percent of the quota for similar old farms

(Sec. 313 (¢)).*
Plainly administrative officers have ‘‘no unfet-

tered discretion’’ in carrying out such a plan. Cf.
Currin v. Wallace, supra. Congress has laid down

8 Section 313 (c) reads as follows:

The Secretary shall provide, through local commit-
tees, for the allotment of not in excess of 5 per centum
of the national marketing quota (1) to farms in any
State whether it has a State quota or not on which for
the first time in five years tobacco is produced to be
marketed in the year for which the quota is effective
and (2) for further increase of allotments to small
farms pursuant to the proviso in subsection (b) of this
section on the basis of the following: Land, labor, and
equipment available for the production of tobacco;
crop-rotation practices; and the soil and other physi-
cal factors affecting the production of tobacco: Pro-
vided, That farm marketing quotas established pur-
suant to this subsection for farms on which tobacco
1s produced for the first time in five years shall not
exceed 75 per centum of the farm marketing quotas
established pursuant to subsection (b) of this section
for farms which are similar with respect to the fol-
lowing: Land, labor, and equipment available for the
production of tobacco, crop-rotation practices, and the
soil and other physical factors affecting the produc-
tion of tobacco.
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‘““intelligible principles’’ to which the administra-
tive agency is directed to conform (cf. Hampton &
Co. v. United States, supra), and merely given
power ““to fill up the details’’ to those who are to
act (cf. Wayman v. Southard, 10 Wheat. 1, 43).

Appellants’ contention is that the statute con-
tains an invalid delegation because no farmer can
tell from the Act itself exactly what his quota will
be, and because the final determination of the
quotas depends upon the exercise of administrative
judgment.

It is true, of course, that the determination of
farm quotas calls for the exercise of judgment and
not merely for mathematical computations. But
the same thing may be said of many statutes which
have been upheld by this Court, in most of which
the delegation of authority was much more sweep-
ing and less circumscribed than in the case at bar.

Most closely in point are cases dealing with the
apportionment of coal cars among mines and of
rates among railroads under the Interstate Com-
merce Act. Section 1, paragraph 15, of that Act
(41 Stat. 476-477) authorizes the Interstate Com-
merce Commission in case of emergency ‘‘to make
- such just and reasonable directions with respect to
car service without regard to the ownership as be-
tween carriers of locomotives, cars, and other ve-
hicles, during such emergency as in its opinion will
best promote the service in the interests of the pub-
lic and the commerce of the people.”” In Avent v.
United States, 266 U. S. 127, this Court held that



171

an attack on the constitutionality of this provision
did not contain sufficient substance even to warrant
the granting of a writ of error. With respect to the
adequacy of the above standard, the Court declared
that (p. 130):

The statute confines the power of the
Commission to emergencies, and the re-
quirement that the rules shall be reason-
able and in the interest of the public and
of commerce fixes the only standard that
is practicable or needed.

Both the provision of the Interstate Commerce
Act referred to above and those of the Agricul-
tural Adjustment Act here in question are con-
cerned with apportionment. If the general stand-
ards of reasonableness and the public interest
are sufficient under the Interstate Commerce Act
without any specification of the factors to be
considered in applying them, the detailed enumer-
ation in the Agricultural Adjustment Act of the
factors to be considered must a fortior: be
sufficient.

Section 1, paragraph 14 (41 Stat. 476), of the
Interstate Commerce Act provides that ¢‘the
Commission may, * * * establish reasonable
rules, regulations, and practices with respect to car
service by carriers * * *’’ 1In Assigned Cor
Cases, 274 U. S. 564, the Court held that this pro-
vision authorized the Commission to determine the
method of apportionment of coal cars among the
mines. The validity of this delegation, which is
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just as broad as that considered in the Avent case,
was assumed without question, although ‘‘reason-
ableness’ is the only standard provided in the
statute.’

Section 15, paragraph 6, of the Interstate Com-
merce Act (41 Stat. 486) authorizes the Commis-
sion to ‘‘prescribe the just, reasonable, and equi-
table divisions’’ of rates to be received by carriers.
It specifies the factors to be considered by the Com-

mission in making the divisions as follows:

* * * Tn so prescribing and determin-

ing the divisions of joint rates, fares and
charges, the Commission shall give due con-
sideration, among other things, to the effi-
ciency with which the carriers concerned
are operated, the amount of revenue re-
quired to pay their respective operating
expenses, taxes, and a fair return on their
railway property held for and used in the
service of transportation, and the impor-
tance to the public of the transportation
services of such carriers; and also whether
any particular participating carrier is an
originating, intermediate, or delivering line,
and any other fact or circumstance which
‘would ordinarily, without regard to the mile-
age haul, entitle one carier to a greater or
less proportion than another carrier of the
joint rate, fare or charge.

? As to the standards used by the Commission in determin-~
ing the ratings for the mines as a basis for the apportion-
ment, see p. 67, supra.
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This section was given effect and the validity of
these standards was assumed without question in
New England Divistons Case, 261 U. 8. 184. The
standards preseribed in the above section of the
Interstate Commerce Act and those contained in
Section 313 of the Agricultural Adjustment Act
are similar in that each consists of a number of
factors to be considered by the administrative
agency in making an apportionment. In both
statutes the exercise of judgment is required; un-
der meither can the allotment be determined
merely by mathematical : formulae. But the
factors to be considered under the Interstate Com-
merce Act are much more general than those pre-
seribed in the Agricultural Adjustment Act.
Prominent among the matters which the Interstate
Commerce Commission is to consider are ‘‘effi-
ciency,”” ‘‘fair return,’’ “‘importance to the public,”’
and ‘‘any other fact or circumstance which would
ordinarily * * * entitle one carrier to a
greater or less proportion than another carrier.”
Each of the elements to be considered in appor-
tioning the tobacco quotas under the Agricultural
Adjustment Act has more specific content and
meaning and will better serve as a guide to ad-
ministrative action than any of these.

The standards set forth in the instant Act are
also far more definite and precise than those con-
tained in numerous other statutes which have been
upheld as constitutional. Cf. N.Y. Central Securi-



174

ties v. U. S., 287 U. S. 12 (in the public interest) ;
Radio Comm’n v. Nelson Bros. Co., 289 U. S. 266
(public convenience, interest, or necessity) ; United
States v. Chemical Foundation, 272 U, 8. 1 (in
the public interest) ; Colorado v. United States, 271
U. 8. 153, and Ches. & Ohio Ry. v. United States,
283 U. 8. 35 (certificates of public convenience and
necessity) ; Tagg Bros. v. United States, 280 U. S.
420 (just and reasonable commissions) ; Wayman
v. Southard, 10 Wheat. 1 (in their discretion deem
expedient) ; Buttfield v. Stranahan, 192 U. S. 470
(purity, quality, and fitness for consumption);
Union Bridge Co. v. United States, 204 U. S. 364;
Monongahela Bridge v. United States, 216 U. S.
177; Hannibal Bridge Co. v. United States, 221
U. S. 194; and Lowisville Bridge Co. v. United
States, 242 U. S. 409 (unreasonable obstruction to
navigation) ; Mahler v. Eby, 264 U. 8. 32 (unde-
sirable resident) ; Mc¢Kinley v. United States, 249
U. 8. 397 (war powers) ; United States v. Grimaud,
220 U. 8. 506 (regulation of forest reserves).
This Court has repeatedly ‘‘recognized that legis-
lation must often be adapted to conditions involv-
ing details with which it is impracticable for the
legislation to deal directly,”” that the Constitution
does not deny ‘““to the Congress the necessary re-
sources of flexibility and practicality’’ which would
enable it to lay down policies and establish stand-
ards. Currin v. Wallace, supra; Panama Refining
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Co. v. Ryan, 293 U. S. 388, 421. “‘In such cases ‘a
general provision may be made, and power given to
those who are to act under such general provisions
to fill up the details.” Wayman v. Southard, 10
Wheat. 1, 43.”” Currin v. Wallace, supra. This
Act more than satisfies any criteria ever applied
by the courts in determining the validity of legisla-
tion authorizing executive action.

The allotting of farm marketing quotas in flue-
cured tobacco involves, as the Court stated in the
Panama case, a consideration of ‘“a host of details
with which the national legislature cannot deal
directly.”” The subject matter of the regulation
is so complex that the Congressional policy relat-
ing to it ean be vitalized only through adminis-
trative assistance. If Congress was to act at all,
it was obviously necessary that it empower those
charged with administering the Act to make
“subordinate rules within prescribed limits and
to find the facts in the many individual cases to
which the regulation was intended to apply.”
Only through such assistance could the power
exercised by Congress be effectively executed. It
is submitted that the Secretary’s role in furnish-
ing this necessary administrative assistance is one
required by the nature of the legislative process,
and that the purposes of his action and the Limits
‘within which he may act are set out in this stat-
ute with far greater particularity than in many
acts already held to contain valid delegations of
authority.



176
CONCLUSION

The provisions of the Agricultural Adjustment
Act for the establishment of the marketing quotas
for flue-cured tobaceco are a constitutional exercise
of the power of Congress to regulate interstate and
foreign commerce. They neither contain any un-
constitutional delegation by Congress of its legis-
lative power nor deprive the appellants of liberty
or property in violation of the Fifth Amendment
to the Constitution. The judgment of the court
below should be affirmed.

Respectfully submitted.
RoserT H. JACKSON,
Solicitor General.
THURMAN W. ARNOLD,
Assistant Attorney General.
Huar B. Cox,
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RoBerT H. SHIELDS,
Chief, Agricultural Adjustment Division,
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HaskeLL DoNoHO,
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APPENDIX

A. PROVISIONS OF THE ACT

AN ACT

To provide for the conservation of national soil resources and to pro-
vide an adequate and balanced flow of agricultural commodities in
interstate and foreign commerce and for other purposes.

Be 1t enacted by the Senate and House of Repre-
sentatives of the United States of America in Con-
gress assembled, That this Act may be cited as the
““ Agricultural Adjustment Act of 1938.”’

DECLARATION OF POLICY

Sec. 2. It is hereby declared to be the policy of
Congress to continue the Soil Conservation and
Domestic Allotment Act, as amended, for the pur-
pose of conserving national resources, preventing
the wasteful use of soil fertility, and of preserving,
maintaining, and rebuilding the farm and ranch
land resources in the national public interest; to ac-
complish these purposes through the encourage-
ment of soil-building and soil-conserving erops and
practices; to assist in the marketing of agricultural
commodities for domestic consumption and for ex-
port; and to regulate interstate and foreign com-
merce in cotton, wheat, corn, tobaceo, and rice to
the extent necessary to provide an orderly, ade-
quate, and balanced flow of such commodities in in-
terstate and foreign commerce through storage of
reserve supplies, loans, marketing quotas, assisting
farmers to obtain, insofar as practicable, parity
prices for such commodities and parity of income,
and assisting consumers to obtain an adequate and
steady supply of such commodities at fair prices.

(a7
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TITLE I—AMENDMENTS TO SOIL CONSER-
VATION AND DOMESTIC ALLOTMENT
ACT

Sec. 101 * * *,

* * * In carrying out the provisions of this
section 1n the continental United States, the Secre-
tary is directed to utilize the services of local and
State committees selected as hereinafter provided.
The Secretary shall designate local administrative
areas as units for adminmistration of programs
under this section. No such local area shall include
more than one county or parts of different counties.
Farmers within any such local administrative area,
and partictpating or cooperating in programs ad-
ministered within such area, shall elect annually
from among their number a local committee of not
more than three members for such area and shall
also elect annually from among therr number a
delegate to a county convention for the election of a
county committee. The delegates from the various
local areas in the county shall, in a county conven-
tion, elect, annually, the county committee for the
county which shall consist of three members who
are farmers in the county. The local committee
shall select a secretary and may utihze the county
agricultural extension agent for such purpose. The
county committee shall select a secretary who may
be the county agricultural extension agent. If such
county agricullural extension agent shall not have
been elected secretary of such commaittee, he shall
be ex officto a member of the county commattee. The
county agricultural extension agent shall not have

1 This provision is an amendment to Section 8 (b) of the
Soil Conservation and Domestic Allotment Act (49 Stat.
1148).
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the power to vote. In any county in which there is
only one local committee the local committee shall
also be the county committee. In each State there
shall be a State committee for the State composed
of not less tham three or more than five farmers who
are legal residents of the State and who are ap-
pointed by the Secretary. The State director of the
Agricultural Extension Service shall be ex officio a
member of such State commattee. The ex officto
members of the county and State committees shall
be 1 addition to the number of members of such
commaittees hereinbefore specified. The Secretary
shall make such regulations as are necessary relat-
g to the selection and exercise of the functions of
the respective committees, and to the administra-

tion, through such commattees, of such programs.
* * * * *

TITLE IIT—LOANS, PARITY PAYMENTS,
CONSUMER SAFEGUARDS, AND MAR-
KETING QUOTAS

SUBTITLE A—DEFINITIONS, LoANS, PARrITY PAY-
MENTS, AND CONSUMER SAFEGUARDS

DEFINITIONS

SEc. 301. (a) GENERAL DEFINITIONS.—For the pur-
poses of this title and the declaration of policy—

(1) ““Parity,”’” as applied to prices for any agri-
cultural commodity, shall be that price for the com-
modity which will give to the commodity a purchas-
ing power with respect to articles that farmers buy
equivalent to the purchasing power of such com-
modity in the base period; and, in the case of all
commodities for which the base period is the period
August 1909 to July 1914, which will also reflect
current interest payments per acre on farm indebt-



180

edness secured by real estate, tax payments per acre
on farm real estate, and freight rates, as contrasted
with such interest payments, tax payments, and
freight rates during the base period. The base pe-
riod in the case of all agricultural commodities
except tobacco shall be the period August 1909 to
July 1914, and, in the case of tobacco, shall be the
period August 1919 to July 1929.

(2) ““Parity,” as applied to income, shall be that
per capita net income of individuals on farms from
farming operations that bears to the per capita net
income of individuals not on farms the same rela-
tion as prevailed during the period from August
1909 to July 1914.

(3) The term ‘‘interstate and foreign com-
merce’’ means sale, marketing, trade, and traffic
between any State or Territory or the District
of Columbia or Puerto Rico, and any place out-
side thereof; or between points within the same
State or Territory or within the Distriet of Co-
lumbia or Puerto Rico, through any place outside
thereof; or within any Territory or within the
Distriet of Columbia or Puerto Rico.

(4) The term ‘‘affect interstate and foreign
commerce’’ means, among other things, in such
commerce, or to burden or obstruct such com-
merce or the free and orderly flow thereof; or to
create or tend to create a surplus of any agricul-
tural commodity which burdens or obstructs such
commerce or the free and orderly flow thereof.

(56) The term ‘“United States”” means the sev-
eral States and Territories and the Distriet of Co-
lumbia and Puerto Rico.

(6) The term ‘‘State’’ includes a Territory and
the District of Columbia and Puerto Rico.
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(7) The term ‘‘Secretary’’ means the Secretary
of Agriculture, and the term ‘‘Department’
means the Department of Agriculture.

(8) The term ‘‘person’ means an individual,
partnership, firm, joint-stock company, corpora-
tion, association, trust, estate, or any agency of a
State.

* * * * *

(b) DEFINITIONS APPLICABLE TO ONE OR MORE COM-
MoDITIES.—For the purposes of this title—

* * * * *

(3) * * *

(C) “Carry-over”’ of tobacco for any marketing
year shall be the quantity of such tobacco on hand
in the United States at the beginning of such mar-
keting year, which was produced in the United
States prior to the beginning of the calendar year
then current, except that in the case of cigar-filler
and cigar-binder tobacco the quantity of type 46
on hand and theretofore produced in the United
States during such calendar year shall also be
included.

* * * * *

(6) (A) ‘““Market,”” in the case of cotton, wheat,
and tobacco, means to dispose of by sale, barter, or
exchange, but, in the case of wheat, does not include
disposing of wheat as premium to the Federal Crop
Insurance Corporation under Title V.

* * * * *

(D) “Marketed,” ‘‘marketing,’”” and ‘‘for mar-
ket’’ shall have corresponding meanings to the
term ‘‘market’’ in the connection in which they are
used.

(7) ‘““Marketing year’ means, in the case of the
following commodities, the period beginning on the



182

first and ending with the second date specified
below:
Corn, October 1-September 30;
Cotton, August 1-July 31;
Rice, August 1-July 31;
Tobacco (flue-cured), July 1-June 30;
Tobacco (other than flue-cured), October 1-
September 30;

Wheat, July 1-June 30.

* * *

(B) The "normal supoly" of tobacco shell be a
normal year’s domestic consumption and exports
plus 175 per centum of a normal year’s domestic
consumption and 65 per centum of a normal year’s
exports as an allowance for a normal carry-over.

(11) * * *

(B) ““Normal year’s domestic consumption,’” in
the case of cotton and tobacco, shall be the yearly
average quantity of the commodity produced in the
United States that was consumed in the United
States during the ten marketing years immediately
preceding the marketing year in which such con-
sumption is determined, adjusted for current
trends in such consumption.

* * * * *

(12) “Normal year’s exports’”” in the case of
corn, cotton, rice, tobacco, and wheat shall be the
yearly average quantity of the commodity pro-
duced in the United States that was exported from
the United States during the ten marketing years
(or, in the case of rice, the five marketing years)
immediately preceding the marketing year in
which such exports are determined, adjusted for
current trends in such exports.

* * * * »
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(14) * * =,

(B) ‘““Reserve supply level’’ of tobacco shall be
the normal supply plus 5 per centum thereof, to
insure a supply adequate to meet domestic con-
sumption and export needs in years of drought,
flood, or other adverse conditions, as well as in
years of plenty.

(15) ‘‘Tobaceo’ means each one of the kinds of
tobacco listed below comprising the types specified
as classified in Service and Regulatory Announce-
ment Numbered 118 of the Bureau of Agricultural
Eceonomies of the Department:

Flue-cured tobacco, comprising types 11, 12,
13, and 14;

Fire-cured and dark air-cured tobacco, com-
prising types 21, 22, 23, 24, 35, 36, and 37;

Burley tobacco, comprising type 31;

Maryland tobacco, comprising type 32;

Cigar-filler and cigar-binder tobacco, com-
prising types 42, 43, 44, 45, 46, 51, 52, 53, 54,
and 55;

Cigar-filler tobacco, comprising type 41.

The provisions of this title shall apply to each of
such kinds of tobacco severally.

(16) * * *.

(B) “Total supply’’ of tobacco for any market-
ing year shall be the carry-over at the beginning of
such marketing year plus the estimated production
thereof in the United States during the calendar
year in which such marketing year begins, except
that the estimated production of type 46 tobacco
during the marketing year with respect to which
the determination is being made shall be used in

lieu of the estimated production of such type dur-
129989—39——13
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ing the calendar year in which such marketing year
begins in determining the total supply of cigar-
filler and cigar-binder tobacco.

(¢) The latest available statistics of the Federal
Government shall be used by the Secretary in mak-
ing the determinations required to be made by the
Secretary under this Act.

* * * * *

LOANS ON AGRICULTURAL COMMODITIES

Sec. 302. (a) The Commodity Credit Corpora-
tion is authorized, upon recommendation of the Sec-
retary and with the approval of the President, to
make available loans on agricultural commodities
(including dairy products). Except as otherwise
provided in this section, the amount, terms, and
conditions of such loans shall be fixed by the Secre-
tary, subject to the approval of the Corporation
and the President.

SUBTITLE B—MARKETING QUOTAS
' PART I—MARKETING QUOTAS—TOBACCO

LEGISLATIVE FINDING

Sec. 311 (a) The marketing of tobacco consti-
tutes one of the great basic industries of the United
States with ramifying activities which directly af-
fect interstate and foreign commerce at every
point, and stable conditions therein are necessary
to the general welfare. Tobacco produced for mar-
ket is sold on a Nation-wide market and, with its
products, moves almost wholly in interstate and
foreign commerce from the producer to the ulti-
mate consumer. The farmers producing such com-
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modity are subject in their operations to uncon-
trollable natural causes, are widely scattered
throughout the Nation, in many cases such farmers
carry on their farming operations on borrowed
money or leased lands, and are not so situated as
to be able to organize effectively, as can labor and
industry through unions and corporations enjoy-
ing Government protection and sanction. For
these reasons, among others, the farmers are un-
able without Federal assistance to control effec-
tively the orderly marketing of such commodity
with the result that abnormally excessive supplies
thereof are produced and dumped indiseriminately
on the Nation-wide market.

(b) The disorderly marketing of such abmnor-
mally excessive supplies affects, burdens, and ob-
structs interstate and foreign commerce by (1) ma-
terially affecting the volume of such commodity
marketed therein, (2) disrupting the orderly mar-
keting of such commodity therein, (3) reducing the
price for such commodity with consequent injury
and destruction of interstate and foreign commerce
in such commodity, and (4) causing a disparity be-
tween the prices for such commodity in interstate
and foreign commerce and industrial products
therein, with a consequent diminution of the vol-
ume of interstate and foreign commerce in indus-
trial products.

(¢) Whenever an abnormally excessive supply
of tobacco exists, the marketing of such commodity
by the producers thereof directly and substantially
affects interstate and foreign commerce in such
commodity and its products, and the operation of
the provisions of this Part becomes necessary and
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appropriate in order to promote, foster, and main-
tain an orderly flow of such supply in interstate
and foreign commerce.

NATIONAL MARKETING QUOTA

Sec. 312. (a) Whenever, on the 15th day of
November of any calendar year, the Secretary finds
that the total supply of tobacco as of the beginning
of the marketing year then current exceeds the re-
serve supply level therefor, the Secretary shall
proclaim the amount of such total supply, and, be-
ginning on the first day of the marketing year next
following and continuing throughout such year, a
national marketing quota shall be in effect for the
tobacco marketed during such marketing year.
The Secretary shall also determine and specifly
in such proclamation the amount of the national
marketing quota in terms of the total quantity of
tobacco which may be marketed, which will make
available during such marketing year a supply of
tobacco equal to the reserve supply level. Such
proclamation shall be made not later than the 1st
day of December in such year.?

2 Sec. 19 of the act entitled “An act to amend the Agricul-
tural Adjustment Act of 1938, and for other purposes,” Pub-
lic, No. 470, 75th Cong., approved April 7, 1938, provides
as follows:

“The proclamations heretofore issued by the Secretary of
Agriculture under sections 312 (a), 327, 328, and 345 of the
Agricultural Adjustment Act of 1938 shall be effective as
provided in said sections, and no provision of any amend-
ment made by this Act shall be construed as requiring any
further action under section 312 (c) or 347 of the Agricul-
tural Adjustment Act of 1938 with respect to marketing
years beginning in 1938.”
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(b) Whenever in the case of burley tobacco, and
fire-cured and dark air-cured tobacco, respectively,
the total supply proclaimed pursuant to the pro-
visions of subsection (a) of this section exceeds
the reserve supply level by more than 5 per centum
and a national marketing quota is not in effect for
such tobaceco during the marketing year then cur-
rent, a national marketing quota shall also be in
effect for such tobacco marketed during the period
from the date of such proclamation to the end of
such current marketing year, and the Secretary
shall determine and shall specify in such proclama-
tion the amount of such national marketing quota
in terms of the total quantity which may be mar-
keted, which will make available during such cur-
rent marketing year a supply of tobacco equal to
the reserve supply level. The provisions of this
subsection shall not be effective prior to the begin-
ning of the marketing year beginning in the cal-
endar year 1938.

(¢) Within thirty days after the date of the issu-
ance of the proclamation specified in subsection (a)
of this section, the Secretary shall conduct a refer-
endum of farmers who were engaged in production
of the crop of tobacco harvested prior to the holding
of the referendum to determine whether such
farmers are in favor of or opposed to such quota.
If in the case of burley tobacco, or fire-cured and
dark air-cured tobacco, respectively, farmers would
be subject to a national quota for the next succeed-
ing marketing year pursuant to the provisions of
subsection (a) of this section, and also to a national
marketing quota for the current marketing year
pursuant to the provisions of subsection (b) of this
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section, the referendum shall provide for voting
with respect to each such quota. If more than one-
third of the farmers voting in the referendum op-
pose such quota, the Secretary shall, prior to the 1st
day of January, proclaim the result of the referen-
dum and such quota shall not be effective
thereafter.®

(d) In connection with the determination and
proclamation of any marketing quota for the 1938
1939 marketing year, the determination by the Sec-
retary pursuant to subsection (a) of this section
shall be made and proclaimed within fifteen days
following the date of the enactment of this Aect, and
the proclamation of the Secretary pursuant to sub-
section (e¢) of this section shall be made within
forty-five days following the date of the enactment
of this Act.

(e) Marketing quotas shall not be in effect with
respect to cigar-filler tobacco comprising type 41
during the marketing year beginning in 1938 or the
marketing year beginning in 1939.

(f) Notwithstanding any other provisions of
this Act, the Secretary shall, within fifteen days
after the enactment of this subsection (f), pro-
clarm the amount of the total supply of burley to-
bacco for the marketing year therefor beginning
October 1, 1937, and a national marketing quota
shall be in effect for burley tobacco marketed dur-
g the marketing year for such tobacco beginning
October 1, 1938. The Secretary shall also deter-
mine and specify in such proclamation the amount
of such national marketing quota in terms of the
total quantity of such tobacco which may be mar-

¢ See footnote on preceding page.
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keted, which will make avaidable dustng the mar-
keting year beginning October 1, 1938, a supply of
such tobacco equal to the reserve supply level.
The referendum with respect to such quota, pur-
suant to subsection (¢) of this section, shall be held
‘and the results thereof proclaimed within forty-
five days after the enactment of this subsec-
‘tion (f).

Sec. 313. (a) The national marketing quota for
tobacco established pursuant to the provisions of
section 312, less the amount to be allotted under
subsection (c) of this section, shall be apportioned
by the Secretary among the several States on the
basis of the total production of tobacco in each
State during the five calendar years immediately
preceding the calendar year in which the quota is
proclaimed (plus, in applicable years, the normal
production on the acreage diverted under previous
agricultural adjustment and conservation pro-
grams), with such adjustments as are determined
to be necessary to make correction for abnormal
conditions of production, for small farms, and for
trends in production, giving due consideration to
seed bed and other plant diseases during such five-
year period: Provided, however, That to prevent
in any case too sharp and sudden reduction in acre-
age of tobacco production in any State, the market-
ing quota for flue-cured tobacco for any State for
any marketing year shall not be reduced to a point
less than 75 per centum of the production of flue-
cured tobacco in such State for the year 1937.

* This subsection (f) was added by the act entitled “An act
amending section 312 of the Agricultural Adjustment Act
of 1938,” Public, No. 452, 75th Cong., approved March 26,
1938.
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(b) The Secretary shall provide, through the
local committees, for the allotment of the marketing
quota for any State among the farms on which to-
bacco is produced, on the basis of the following:
Past marketing of tobacco, making due allowance
for drought, flood, hail, other abnormal weather
conditions, plant bed, and other diseases; land, la-
bor, and equipment available for the production of
tobacco ; crop-rotation practices; and the soil and
other physical factors affecting the production of
tobacco: Provided, That, except for farms on which
for the first time in five years tobacco is produced
to be marketed in the marketing year for which the
quota is effective, the marketing quota for any farm
shall not be less than the smaller of either (1) three
thousand two hundred pounds, in the case of flue-
cured tobacco, and two thousand four hundred
pounds, in the case of other kinds of tobacco, or (2)
the average tobacco production for the farm during
the preceding three years, plus the average normal
production of any tobacco acreage diverted under
agricultural adjustment and conservation pro-
grams during such preceding three years.

(¢) The Secretary shall provide, through local
committees, for the allotment of not in excess of 5
per centum of the national marketing quota (1)
to farms in any State whether it has a State quota
or not on which for the first time in five years to-
bacco is produced to be marketed in the year for
which the quota is effective and (2) for further
increase of allotments to small farms pursuant to
the proviso in subsection (b) of this section on the
basis of the following: Land, labor, and equipment
available for the production of tobacco ; crop-rota-
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tion practices; and the soil and other physical fac-
tors affecting the production of tobacco: Provided,
That farm marketing quotas established pursuant
to this subsection for farms on which tobacco is
produced for the first time in five years shall not ex-
ceed 75 per centum of the farm marketing quotas
established pursuant to subsection (b) of this sec-
tion for farms which are similar with respect to
the following : Land, labor, and equipment available
for the production of tobacco, crop-rotation prac-
tices, and the soil and other physical factors affect-
ing the production of tobacco.

(d) Farm marketing quotas may be transferred
only in such manner and subject to such condi-
tions as the Secretary may prescribe by regu-
lations.

(e) In case of flue-cured tobacco, the national
quota for 1938 is tncreased by a number of pounds
required to provide for each State in addition to
the State poundage allotment a poundage not in
excess of 4 per centum’® of the allotment which
shall be apportioned in amounts which the Secre-
tary determines to be fawr and reasonable to farms
wm the State receiving allotments under the Agri-
cultural Adjustment Act of 1938 which the Secre-
tary determines are inadequate in view of past
production of tobacco, and for each year by a num-
ber of pounds sufficient to assure that any State
recewing a State poundage allotment of flue-cured
tobacco shall recewve a mimimum State poundage

8 The bold-faced words were substituted by sec. 2 (a) of
the act entitled “An act to amend the Agricultural Adjust-
ment Act of 1938,” Public, No. 557, 75th Cong., approved
May 31, 1938, in lieu of the expression “2 per centum.”



