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Supreme Court of the United States
OCTOBER TERM, 1941.

No. 837.

SMITH BETTS,
Petitioner,

vs.

PATRICK J. BRADY, WARDEN OF THE PENITENTIARY
OF MARYLAND,

Respondent.

BRIEF OF RESPONDENT.

NATURE OF THE CASE.
This case is before the Court on the granting of a writ of

certiorari to the Honorable Carroll T. Bond, Chief Judge
of the Court of Appeals of Maryland, and one of the Judges
of the State of Maryland, who, acting as such Judge, de-
clined to release the Petitioner in an habeas corpus pro-
ceeding and remanded the Petitioner to the custody of the
Respondent.

THE OPINION BELOW.
There is no official report of the Honorable Carroll T.

Bond in these proceedings, but an opinion was rendered
by him and is set forth in the Transcript of the Record
filed in these proceedings, at pages 26-31.
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THE JURISDICTION OF THIS COURT.
The Petitioner claims that this Court has jurisdiction to

review the proceedings before the Honorable Carroll T.
Bond under the provisions of Section 237 of the Judicial
Code; 28 U. S. C. A. 344. Certiorari was granted by this
Court on February 16, 1942, - U. S. - , 86 L. Ed. (Ad-
vance Sheets) 564, with the request that counsel, on the
argument of this case, "discuss the jurisdiction of this
Court, particularly (1) whether the decision below is that
of a court within the meaning of Section 237 of the Judicial
Code, and (2) whether state remedies, either by appeal or
by application to other judges or any state court, have
been exhausted."

STATEMENT OF THE CASE.
The Respondent adopts the statement of the case as con-

tained in the Brief of the Petitioner.

QUESTIONS IN CONTROVERSY.
I.

Does this Court have jurisdiction to review an order of
a State judge entered in an habeas corpus proceeding, re-
manding a prisoner to custody?

(a) Was the decision below that of a "court" within the
meaning of Section 237 of the Judicial Code?

(b) Has the Petitioner, either by appeal or by applica-
tion to other judges or any other State Court, exhausted
his State remedies?

II.
Does the Fourteenth Amendment to the Constitution of

the United States require a State court, on habeas corpus,
to release a prisoner confined under the sentence of a State
court of general jurisdiction after conviction of a crime
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less than capital, solely because the prisoner was indigent
and unable to procure counsel, where the State court,
though requested, declined to appoint counsel for him?

(a) Does the Fourteenth Amendment to the Constitu-
tion of the United States require the appointment of coun-
sel for indigent prisoners by State courts where such pris-
oners are charged with crimes less than capital?

(b) Is the judgment of a State court convicting a pris-
oner of a crime less than capital void, where the prisoner
is indigent and unable to procure counsel, and where the
State court, though requested, declined to appoint counsel
for him?

ARGUMENT.

I.
DOES THIS COURT HAVE JURISDICTION TO REVIEW AN

ORDER OF A STATE JUDGE ENTERED IN AN HABEAS CORPUS
PROCEEDING, REMANDING A PRISONER TO CUSTODY?

(a) Was the decision below that of a "court" within the meaning
of Section 237 of the Judicial Code?

This question has been directly passed upon by this
Court in McKnight v. James, 155 U. S. 685. In that case,
the Petitioner sought a writ of habeas corpus before a
judge of one of the courts of Ohio, alleging that he was
held under a void sentence for perjury, imposed by another
Ohio Court. The writ was granted and the return of the
Sheriff to whom it was directed, showed that he held the
Petitioner under a conviction and sentence that had been
affirmed by the Supreme Court of Ohio. The Petitioner
replied that after pleading not guilty to the charge of per-
jury, he was brought into court indigent and without coun-
sel, that the court tried him without counsel in violation
of his constitutional rights under the Fourteenth Amend-
ment of the Constitution of the United States, and that the
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sentence was also void in that he was required to work at
hard labor, although this was not part of the sentence.
The ease was heard at chambers and the prisoner was re-
manded to custody. A petition for a writ of error to review
the order was dismissed by this Court, which held that,
since a writ of error would only lie to the highest court of
the State, it would not lie to review an order of a judge at
chambers. The petitioner argued in support of his peti-
tion for the writ, that the order of the judge at chambers
could not be reviewed by the Supreme Court of Ohio, and
that, therefore, the order of such judge was the order of
the highest court of the State in which a decision could
be had. This Court, however, pointed out that an order
of the Circuit Court of Ohio, as distinguished from the
order of the judge thereof, would have been reviewable
by the Supreme Court of the State, and that the petitioner
should have had the order of the judge made an order of
court.

To the same effect is Clarke v. McDade, 165 U. S. 168, in
which the petitioner was adjudged in contempt by a State
court after his failure to obey an order directing him to
file inventories in an insolvency proceeding. He sought
numerous writs of habeas corpus from State judges, alleg-
ing confinement in violation of the United States Constitu-
tion. Nowhere in the proceedings filed in support of his
petition for a writ of error did there appear a judgment
of a court, although orders of State judges dismissing the
writs and remanding the prisoner were shown. Writs of
error from these orders were dismissed, and this Court
said at page 172:

"The fatal objection appears in each case that the
so-called court orders made upon the returns to the
several writs of habeas corpus, which were granted
by a judge and retrnable before him, do not consti-
tute that final judgment or decree in a suit in the high-
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est court of a state in which a decision in the suit
could be had which may be reviewed on writ of error
from this court under U. S. Rev. Stat. par. 709. If
these various orders did constitute such a final judg-
ment, it does not appear in the record that any ques-
tion arose in such a manner as would give this court
jurisdiction to review the same under the above-named
section."

Similar decisions have been rendered with respect to
the right to review decisions of United States Circuit
Judges in habeas corpus proceedings. Carper v. Fitzger-
ald, 121 U. S. 87; Lambert v. Barrett, 157 U. S. 697. Cf.
Craig v. Hecht, 263 U. S. 255, in which it was held that
judges of Circuit Courts of Appeal, may not issue writs of
habeas corpus, but may sit as district judges and if so,
their orders as such district judges are reviewable by the
Circuit Court of Appeals.

Unless these cases are distinguishable from the case at
bar by reason of Maryland practice in proceedings involv-
ing writs of habeas corpus, it would appear that the pres-
ent order cannot be reviewed by this Court, without spe-
cifically overruling the McKnight and McDade cases.

It will be remembered that in the McKnight case, this
Court pointed out that had the order remanding the pris-
oner been entered by one of the Ohio Courts, as distin-
guished from a judge at chambers, such order would have
been reviewable by the highest court of Ohio. This, how-
ever, is not true in Maryland. Section 1 of Article 42 of
the Annotated Code of Maryland (1939 Ed.) provides as
follows:

"The court of appeals and the chief judge thereof
shall have the power to grant the writ of habeas cor-
pus, and to exercise jurisdiction in all matters relating
thereto throughout the whole State. The circuit
courts for the respective counties of this State, and
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the several judges thereof, out of court, the superior
court of Baltimore City, the court of common pleas of
said city, the circuit court and circuit court No. 2 of
Baltimore City, and the Baltimore City court, and the
judges of said several courts, out of court, and the
judge of the court of appeals from the city of Balti-
more, shall have the power to grant the writ of habeas
corpus, and to exercise jurisdiction in all matters per-
taining thereto."

It is not from this Section alone, however, that the
power of the judges of this State to issue writs of habeas
corpus is derived. Earlier provisions of the above Section
had sought to restrict the power of such judges in habeas
corpus cases to the issuance of writs to keepers of prisons
located within the limits of the circuits of such judges.
Such a restriction, however, was held invalid in Glenn v.
State, 54 Md. 572, in which the Maryland Court of Ap-
peals discussed the early history in England of the issu-
ance of a writ of habeas corpus by judges in chambers,
and came to the conclusion that a judge in Maryland, by
reason of constitutional provisions making him a con-
servator of the peace, may issue, at chambers, the writ to
run throughout the State, and that any statute restricting
such jurisdiction is invalid under the State Constitution.
See also Deckard v. State, 38 Md. 186.

The Court of Appeals of Maryland, however, has no right
to entertain original petitions for writs of habeas corpus,
because the Constitution of the State establishes such
court as an appellate body only, and, therefore, that por-
tion of Section 1 of Article 42, above quoted, attempting
to grant jurisdiction to the Court of Appeals to entertain
original petitions of such writ is invalid. Sevinskey v.
Wagus, 76 Md. 335. Individual judges of such Court, how-
ever, by virtue of the Constitution of the State making
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them conservators of the peace, may issue the writ. Ex
parte Maulsby, 13 Md. 625; ex parte O'Neill, 8 Md. 227.

It will be seen, therefore, from the decisions cited above
that all judges of all courts of general jurisdiction in Mary-
land may issue writs of habeas corpus, and that all such
courts in Maryland, with the exception of the Court of
Appeals may also issue such writs. However, regardless
of whether such writs are issued by the judges or by the
courts, there is no right of review by the Court of Ap-
peals of Maryland except in certain instances specifically
provided for by statute, which are inapplicable here. Jones
v. Doe, - Md. -, 16 A. 2d 901; Rigor v. State, 101 Md. 465;
Annapolis v. Howard, 80 Md. 244; Coston v. Coston, 25 Md.
500; in re Coston, 23 Md. 271; Bell v. State, 4 Gill (Md.) 301.

In the case at bar, Chief Judge Bond was acting as one
of the judges of the State, having power to issue the writ.
The proceeding was conducted in the same manner as any
other proceeding for a writ of habeas corpus filed in this
State, and the order as entered, in its effect, was the
same as any other order entered in such proceeding
with the exception that Judge Bond signed it as judge,
rather than as a court. In its effect on the prisoner,
however, it was exactly the same as if it had been entered
by a court of the State, since the prisoner had no right to
a review of such order by the Court of Appeals of Mary-
land. In this respect, the case differs from McKnight v.
James, supra, for it appears that there, had the petitioner
sought the writ before a court of Ohio, the case could
have been reviewed by the highest court of that State.

In view of the foregoing, the Respondent feels that in
practical effect, the order of Chief Judge Bond was that of
a court, just as much as if such proceeding had been filed
in one of the established courts of this State.
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(b) Has the petitioner either by appeal or by application to other
judges or any other court exhausted his state remedies?

It has already been shown that under the laws of the
State of Maryland the petitioner has no right of appeal
either from the action of a judge. or of a court in habeas
corpus proceedings. It is also quite clear that under the
State law a person imprisoned may make continued ap-
plications for the writ of habeas corpus so long as he is
able to find a State judge or court to whom the applica-
tion for the writ may be made. Jones v. Doe, supra, An-
napolis v. Howard, supra, Coston v. Coston, supra, at page
506, In re Coston, supra, at page 272, Bell v. State, supra,
at page 304, Ex parte Berman, 14 Fed. Supp. 716.

A recent Maryland statute, Chapter 484 of the Acts of
1941, repeals and reenacts, with amendments, Section 3 of
Article 42 of the Annotated Code of Maryland, 1939 Edi-
tion, relating to habeas corpus proceedings. The above
section as amended provides as follows:

"3. Any person committed, detained, confined or re-
strained from his lawful liberty within this State for
any alleged offense or under any color or pretense
whatsoever, or any person in his or her behalf, may
complain to the Court or judge having jurisdiction and
power to grant the writ of habeas corpus, to the end
that the cause of such commitment, detainer, confine-
ment or restraint may be inquired into; and the said
respective courts or judges to whom such complaint
is so made shall, unless it appears from the complaint
itself or the documents annexed, that the petitioner
would not be entitled to any relief, forthwith grant the
writ of habeas corpus, directed to the office or other
person in whose custody or keeping the party so de-
tained shall be, returnable immediately before the
said court or judge granting the same."
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Chief Judge Bond in his opinion in the case at bar men-
tions this statute in the following terms (R. 27):

"There is now no specific statutory denial of a right
to repeated writs, and no specific allowance of it. The
statute, (section 3), refers only to a single instance of
complaint and appplication. It seems to me, however,
that the amendments made could not fairly be said to
show a legislative purpose to depart so far from the
former practice as to deny all power to issue a second
writ. At the same time I cannot believe the Legisla-
ture could fairly be considered to have intended leav-
ing the frequent applicant mentioned at liberty to
continue obtaining writs indefinitely merely by omit-
ting from his applications any showing that he is not
entitled. My conclusion is that a judge would be act-
ing in accordance with the purpose of the statute if
he should accept the decision on a first writ as a suffi-
cient adjudication on the complaint and refuse to issue
a further one, or, having issued it, should remand the
applicant-unless some extraordinary cause is shown
against that action. This would require the exercise
of some judgment on the second application, and be-
cause of that fact an order that cause be shown seems
appropriate."

Apparently under this statute as construed by Chief
Judge Bond, the order of a judge or court in a prior habeas
corpus proceeding is not conclusive on the question of
whether upon a second application, the writ should be
granted or denied. It seems that the statute should be
construed to require a judge hearing a subsequent applica-
tion to give more consideration to a prior decision than had
heretofore been given under Maryland practice. How-
ever there is no indication that the statute was intended
to make such decision final and conclusive and a bar to a
second petition for the writ. Hence there would seem to
be no departure from the decisions heretofore cited with
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respect to whether an order in a habeas corpus proceeding
is final under the State law,

The fact, however, that under State practice an order
of a judge or court is not final would not seem to be con-
clusive as to whether such an order is final within the
meaning of Section 237 of the Judicial Code. In Holmes
vs. Jennison, 14 Pet. 540, in which case the Justices of this
court had divergent views and therefore no opinion for the
court could be Written, four of the judges were of the opin-
ion that a petition for a Writ of habeas corpus to obtain
release on a criminal charge where detention is alleged to
be in iolation of the Constitution of the United States,
is a suit Within the meaning of the jurisdictional statute
and that a judgment of a court remanding the prisoner in
such proceedings is a final judgment of a State court. See
also, in Tinsley v. Anderson, 171 U. S. 101, where on appeal
from the order of a judge of one of the Texas courts, acting
in an habeas corpus proceeding, the Texas Court of Crim-
inal Appeals affirmed such order, it was held that such a
proceeding is a suit over which this Court has appellate
jurisdiction. To the same effect is the case of New York,
ex rel. Bryant v. Zimmermnan, 278 U. S. 63, wherein it was
said'

"A proceeding in a state court to obtain the release
of one held in custody upon a criminal charge where
the detention is alleged to be in violation of the Con-
stitution of the United States, is a 'suit' within the
meaning of the jurisdictional statute, and an order of
the state court of last resort refusing to discharge hin
is a final judgment in that suit, and subject to review
by this Court,"

In view of the above decisions interpreting the very
Section now before this Court for consideration, the Re-
spondent feels that in so far as Section 237 of the Judicial
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Code is concerned, the action of a judge in Maryland in
remanding a prisoner to custody in habeas corpus proceed-
ings is final.

II.
DOES THE FOURTEENTH AMENDMENT TO THE CONSTITU-

TION OF THE UNITED STATES REQUIRE A STATE COURT, ON
HABEAS CORPUS, TO RELEASE A PRISONER CONFINED UNDER
THE SENTENCE OF A STATE COURT OF GENERAL JURISDIC-
TION AFTER CONVICTION OF A CRIME LESS THAN CAPITAL,
SOLELY BECAUSE THE PRISONER WAS INDIGENT AND UNABLE
TO PROCURE COUNSEL, WHERE THE STATE COURT, THOUGH
REQUESTED, DECLINED TO APPOINT COUNSEL FOR HIM?

(a) Does the Fourteenth Amendment to the Constitution of the
United States require the appointment of counsel for indigent prisoners
by State courts where such prisoners are charged with crimes less than
capital?

It is the contention of the Respondent in the present
case that the appointment of counsel by a State court,
where the prisoner is indigent and unable to procure
counsel, is a necessary element of due process of law to
the extent that a fair and just hearing would be thwarted
by the failure to appoint counsel, and to that extent only.
This is the view taken by Chief Judge Bond, as shown by
his opinion in the case at bar (R. 26-31). It was also the
opinion of Judge Chesnut of the District Court of the
United States for the District of Maryland, in Gall v.
Brady, 39 Fed. Sup. 504, and Carey v. Brady, 39 Fed. Sup.
515. The decision of Judge Chesnut was affirmed on ap-
peal by a divided court in 125 Fed. 2nd 253, hereinafter re-
ferred to, and a petition for a writ of certiorari is now
before this Court for consideration.

There is no decision of this Court actually holding that
such an appointment must be made, even in a capital case
where the trial is otherwise fair. There is a statement to
this effect in Avery v. Ala., 308 U. S. 444, but the cases
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(Powell v. Ala., 287 U. S. 45; Brown v. Miss., 297 U. S.
278) cited in support of the statement, do not sustain the
proposition. A decision of this particular question with
relation to capital cases is, however, unnecessary to the
case at bar, since the Petitioner was convicted of a non-
capital offense, and the point is mentioned only to show
that there are no decisions of this Court actually deciding
the proposition contended for by the Petitioner.

Until the case of Powell v. Ala., supra, it seems never to
have been considered that the Fourteenth Amendment re-
quires a State Court to appoint counsel for an indigent
prisoner in criminal cases, and the then Circuit Judge,
William Howard Taft, of the Southern District of Ohio,
early said in In re McKnight, 52 Fed. 799, a case wherein
a writ of habeas corpus was sought before him, based upon
the failure of a State court to appoint counsel,

"The right to have the assistance of counsel is not
alleged to have been infringed. The averment is that
the trial court failed or refused to assign counsel at the
expense of the State, which is a very different thing.
Failure to furnish counsel to a defendant is not a want
of due process of law. If a State authority accords
such a right to an indigent defendant, a denial of it is
error only, which does not affect the jurisdiction of the
court or render its sentence void."

The Court, itself, in the Powell case specifically limits
the scope of its ruling by saying at page 71:

"Whether this would be so in other criminal prose-
cutions or under other circumstances, we need not de-
termine. All that is necessary now to decide, as we do
decide, is that in a capital case where the defendant
is unable to employ counsel, and is incapable of ade-
quately making his own defense because of ignorance,
feeble-mindedness, illiteracy, or the like, it is the duty
of the Court, whether requested or not, to assign coun-
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sel for him as a necessary requisite of due process of
law; and that duty is not discharged by an assignment
at such a time, or under such circumstances as pre-
clude the giving of effective aid in the preparation for
the trial of the case. * * * In a case such as this, what-
ever may be the rule in other cases, the right to have
counsel appointed when necessary is a logical corollary
from the constitutional right to be heard by counsel."

The above statement in and of itself should be a suffi-
cient refutation of the claim that the case decided that the
Fourteenth Amendment in all cases requires an appoint-
ment of counsel for indigent prisoners. Further comments
by this Court show that the Powell case did not decide so
broad a proposition.

In Palko v. Conn., 302 U. S. 319, Mr. Justice Cardozo said,
at page 328:

"For that reason, ignorant defendants in a capital
case were held to have been condemned unlawfully
when in truth though not in form, they were refused
the aid of counsel. * * * The decision did not turn
upon the fact that the benefit of counsel would have
been guaranteed to the defendants by the provisions
of the Sixth Amendment if they had been prosecuted
in a Federal Court. Their decision turned upon the
fact that in the particular situation laid before us in
the evidence, the benefit of counsel was essential to
the substance of a hearing."

So also, Mr. Justice Roberts, in his dissenting opinion in
Snyder v. Mass., 291 U. S. 97, concurred in by Justices Bran-
deis, Sutherland and Butler, said at page 128:

"And this Court has recently decided that in the trial
of a capital offense, due process includes the right of
the accused to be represented by counsel." (Italics
supplied. )
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In Boyd v. O'Grady, 121 Fed. 2d 146, the Court states in
broad terms:

"The procedural guarantee of the Sixth Amendment
to the Federal Constitution is protected against State
invasion through the Fourteenth Amendment."

But, in view of the comments of this Court, above
quoted, this dictum cannot be sustained. This question is
fully discussed by Judge Chesnut in Gall v. Brady, supra,
and Carey v. Brady, supra, in which Judge Chesnut held
that the absence of counsel is only an element of due proc-
ess of law, and does not give grounds for reversal in and
of itself where the trial was otherwise fairly conducted.
This case was appealed to the United States Circuit Court
of Appeals for the Fourth Circuit, and was decided on
January 12, 1942, by a per curiam opinion, as heretofore
stated. No formal opinion was written because

"one member of the Court is of the opinion that the
mere failure of the State Court, upon request, to ap-
point counsel for an indigent prisoner does not amount
to a denial of due process in the absence of other cir-
cumstances showing that such appointment is neces-
sary to a fair trial, such as the youth and experience
of the prisoner or complicated nature of the charge,
the inflamed state of the public mind, acts of oppres-
sion on the part of public officers, etc., and that if such
failure to appoint counsel should be held to be a denial
of due process, it is not such a denial as would destroy
the jurisdiction of the Court to proceed with the trial
of the case. Another member of the Court is of the
view that such failure to appoint counsel is a denial of
due process that would justify a reversal of the judg-
ment upon appeal but is not sufficient of itself to de-
stroy the jurisdiction of the Court and authorize the
release of the prisoner, after sentence on habeas cor-
pus. The third member of the Court is of the opinion
that such a failure is of itself a denial of due process
that destroys the jurisdiction of the Court and entitles
the prisoner to release on habeas corpus."
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This Court has, of course, held that where a Federal
Court having general jurisdiction has failed to appoint
counsel for a prisoner upon request, his constitutional
right to the assistance of counsel guaranteed by the Sixth
Amendment of the United States Constitution has been
denied, and that such denial constitutes error and the con-
viction becomes a nullity. Johnson v. Zerbst, 304 U. S. 458.
This decision, however, is not one under the Fourteenth
Amendment and is binding only on the Federal Courts.
That there is a distinction between the principle estab-
lished by Johnson v. Zerbst, supra, under the Sixth Amend-
ment and the rule as to counsel, binding on the State
Courts under the Fourteenth Amendment, is shown by the
recent language of this Court in Glasser et al., v. U. S., -
U. S. -, 86 Law Ed. 405. There, it was said:

"The guarantees of the Bill of Rights are the pro-
tecting bulwarks against the reach of arbitrary power.
Among those guarantees is the right granted by the
Sixth Amendment to an accused in a criminal pro-
ceeding in a federal court 'to have the assistance of
counsel for his defense.' 'This is one of the safeguards
deemed necessary to insure fundamental human
rights of life and liberty' and a federal court cannot
constitutionally deprive an accused whose life or lib-
erty is at stake of the assistance of counsel. Johnson
v. Zerbst, 304 U. S. 458, 462, 463. Even as we have
held that the right to the assistance of counsel is so
fundamental that the denial by a state court of a rea-
sonable time to allow the selection of counsel of one's
own choosing, and the failure of that court to make an
effective appointment of counsel, may so offend our
concept of the basic requirements of a fair hearing as
to amount to a denial of due process of law contrary
to the Fourteenth Amendment, Powell v. Alabama,
287 U. S. 45, so are we clear that the 'assistance of
counsel' guaranteed by the Sixth Amendment con-
templates that such assistance be untrammeled and
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unimpaired by a court order requiring that one lawyer
shall simultaneously represent conflicting interests.
If the right to the assistance of counsel means less
than this, a valued constitutional safeguard is substan-
tially impaired."

The above statement clearly shows that the failure of
a State Court to appoint counsel is only an element of due
process to be considered as a means of determining
whether or not a prisoner in a given instance has had a
fair trial.

This Court has, of course, said in certain other State
cases, heretofore cited, that the appointment of counsel
was essential to a fair hearing, and the Petitioner will
presumably argue that in the present case, such appoint-
ment is also necessary. This, however, is to fall into the
same pitfall mentioned by Mr. Justice Cardozo in Snyder
v. Mass., supra, when he said, at page 114:

"A fertile source of perversion in constitutional the-
ory is the tyranny of labels. Out of the vague pre-
cepts of the Fourteenth Amendment, a Court founds a
rule which is general in form though it has been
wrought under the pressure of particular situations.
Furthermore, another situation is placed under the
rule because it is fitted to the words though related
faintly if at all to the reasons that brought the rule
into existence."

Here, as in that case, the Petitioner seeks, by the appli-
cation of a mechanical formula to bring himself within a
rule laid down by this Court under totally different cir-
cumstances and now claims a reversal of the judgment of
the Trial Court because no counsel was appointed for him.
The case of Wilson v. Lanagan, Warden, 99 Fed. 2d 544,
cert. den. 306 U. S. 634, holds to the contrary. In that
case, on a charge of smuggling weapons into a Massa-
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chusetts jail to aid a prisoner in escaping, the prisoner
before trial asked that counsel be appointed for him, but
was informed by the Trial Judge that while he could not
assign counsel, except in capital cases, the Sheriff would
notify any counsel whom he wished to defend him, and
would also notify any witnesses that he desired to be sum-
moned. After conviction, the prisoner applied to the Fed-
eral District Court of Massachusetts for a writ of habeas
corpus on the ground that he had been deprived of a fair
trial under the due process clause of the Fourteenth
Amendment. The District Court dismissed the writ. Its
action was affirmed by the Circuit Court of Appeals and
on February 6, 1939, nearly nine months after the decision
in Johnson v. Zerbst, supra, this Court denied certiorari.
Powell v. Ala., supra, was distinguished in the opinion of
the District Judge, 19 Fed. Sup. 870, 873.

If the case of Wilson v. Lanagan, supra, be not treated
as binding, the point here involved must be approached
as an open question. It is quite clear that "if recognition
of the right of a defendant charged with a felony to have
the aid of counsel depended upon the existence of a similar
right at common law as it existed in England when our
Constitution was adopted, there would be great difficulty
in maintaining it as necessary to due process" (Powell v.
Ala., supra, page 60), for even the right to be heard by
counsel in felony cases was not permitted in England until
1836. It is also quite clear that the provisions contained
in the Sixth Amendment of the Federal Constitution, cited
in Powell v. Ala., were adopted to do away with this com-
mon law rule in the Federal Courts. But even the failure
of a Federal Court to appoint counsel for an indigent
prisoner was not considered until the decision in Johnson
v. Zerbst, supra, to have the effect of nullifying the Court's
jurisdiction to hear and determine the issue. (See opin-
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ion of Judge Chesnut in Gall v. Brady, supra.) Since
the decision in that case, the rule has been estab-
lished for such Courts. It is quite clear, however, that
the Sixth Amendment has no application to the State
Courts, and that if there be such a requirement as to the
States, it is only because it is an element of an ordered
concept of the administration of justice. Powell v. Ala.,
supra, pages 67 and 68. But, is the appointment of counsel
for an indigent prisoner such an element? Certainly, it
has not been so considered in Maryland. Section 7 of
Article 26 of the Annotated Code of Maryland, provides as
follows:

"The circuit courts for the several counties and the
criminal court of Baltimore may appoint assistant
counsel for the State, to aid in the trial of criminal
or other State cases in said courts, whenever in the
judgment of the court in which any such case is pend-
ing public interest requires it; and the said courts may
likewise appoint counsel to defend any person in the
trial of any criminal case in said courts whenever in
the judgment of the court in which any such case is
pending a just regard for the rights of the accused
requires it."

This Section was originally adopted by Chapter 19 of
the Acts of 1856, and was amended by Chapter 46 of the
Acts of 1886. The Act of 1856 contained no statutory'pro-
vision for the appointment of counsel for indigent pris-
oners, and it is only from the amendment of 1886 that the
Maryland Courts' statutory authority to make such ap-
pointment is derived. It clearly shows that the policy of
the State of Maryland has been to leave to the discretion
of its trial courts the question of whether counsel in any
type of criminal case, capital or otherwise, should be ap-
pointed. The Petitioner would have this Court free a
prisoner convicted by the Courts of the State of Maryland
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according to procedure established in this State at least
since 1886, and with no charge that he was denied notice,
an opportunity to be heard or a fair trial, but merely
because the trial court, though requested, did not appoint
counsel for him. Does the Fourteenth Amendment com-
pel such a result?

A long line of decisions of this Court has held that the
Fourteenth Amendment does not compel the adoption by
the States of any particular form of criminal procedure.
The State may abolish presentment or indictment by the
Grand Jury as a pre-requisite to the prosecution of a
criminal offense. Hurtado v. California, 110 U. S. 516,
Snyder v. Mass., supra. It does not require that a State
shall provide for an appellate review in criminal cases.
Reetz v. Mich., 188 U. S. 505, McKane v. Durston, 153 U. S.
684. The right to be confronted by witnesses contained in
the Sixth Amendment is not guaranteed as against action
by the State by the due process clause of the Fourteenth
Amendment. West v. Louisiana, 194 U. S. 258. Trial by
jury guaranteed by the Sixth Amendment is not protected
from State action by the Privileges and Immunities clause
or the due process clause of the Fourteenth Amendment,
Maxwell v. Dow, 176 U. S. 581. The exemption from com-
pulsory self-incrimination guaranteed by the Fifth Amend-
ment is not protected by either the due process of laws or
the Privileges and Immunities clause of the Fourteenth
Amendment from abridgement by the State, Twining v.
New Jersey, 211 U. S. 78. A State statute permitting ap-
peals in criminal cases to be taken by the State with the
consent of the trial judge is not an infringement of the due
process provisions of the Fourteenth Amendment, Palco v.
Conn., supra. Mr. Justice Cardozo, in the Palko case,
supra, has enumerated the various instances in which the
States have been permitted to do away with established
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forms of procedure in criminal cases (on this point see
also, Frank v. Mangum, 237 U. S. 309), together with those
instances in which the Fourteenth Amendment has been
held to be a prohibition, and he states, at page 325:

"The line of division may seem to be wavering and
broken if there is a hasty catalogue of the cases on the
one side and the other. Reflection and analysis will
induce a different view. There emerges the percep-
tion of a rationalizing principle which gives to discrete
instances a proper order and coherence. The right to
trial by jury and the immunity from prosecution ex-
cept as the result of an indictment may have value
and importance. Even so, they are not of the very
essence of a scheme of ordered liberty. To abolish
them is not to violate a 'principle of justice so rooted
in the traditions and conscience of our people as to be
ranked as fundamental.' * * * Few would be so nar-
row or provincial as to maintain that a fair and en-
lightened system of justice would be impossible with-
out them."

Has the "principle of justice so rooted in the traditions
and conscience of our people as to be ranked as funda-
mental" been violated in the present case?

As has been heretofore noted, the Petitioner has stated
the question here in controversy to be whether the Four-
teenth Amendment requires the appointment of counsel for
indigent prisoners charged in the State Court with crimes
less than capital. The Petitioner will quite logically argue
that the need for counsel is no less where a prisoner faces
imprisonment than where he faces death, and this, of
course, is logically true. However, the Petitioner will
hardly contend that in every instance in which life, liberty
or property protected by the Fourteenth Amendment is
involved, counsel must be appointed. He certainly will not
contend that the Fourteenth Amendment requires a magis-
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trate hearing traffic violations to appoint counsel for a
person charged with exceeding the speed limit merely be-
cause such a person is a pauper and requests such appoint-
ment even though a conviction will subject that person to
imprisonment. Nor will he contend, in a condemnation
case, where the owner of the property is shown to be un-
able to employ counsel, that counsel should be appointed
by the State. To carry the logic of the Petitioner's argu-
ment to its absurdity, will it be contended that, in a civil
case in replevin, property rights in the article replevied
being involved, the Court must appoint counsel for an in-
digent defendant? Will it be contended that even where
a person is given a preliminary hearing before a commit-
ting magistrate or a United States Commissioner, such
magistrate or commissioner must appoint counsel if the
prisoner is indigent and requests it? And yet, the right to
be heard by counsel as distinguished from the right to the
appointment of counsel is guaranteed at every stage of the
proceedings, even as to preliminary hearings. See anno-
tation in 84 Law Ed. pages 389-392.

The logic of the Petitioner's argument certainly compels
the appointment of counsel at such preliminary hearings
since he makes no distinction between the right to such
appointment and the right to be heard by counsel, and this
logic has been applied by the United States Court of Ap-
peals for the District of Columbia in the case of Wood v.
U. S., decided March 9, 1942. Such a ruling effective as
against the States, would be extremely difficult to admin-
ister in view of the large number of cases either originating
before Magistrates and Justices of the Peace by way of
preliminary hearing, or actually triable by them.

These instances are, therefore, cited to show that even
the logic of the Petitioner's argument requires a line to be
drawn somewhere in this type of case. It may be con-
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tended that the right to the appointment of counsel is
limited to capital cases and felonies, but this line would
not be practical in Maryland, and it may well be, in other
States, for "the distinction made in some jurisdictions that
crimes punishable by death or confinement in the peniten-
tiary are felonies, and others misdemeanors, has never ex-
isted in this State, but here, only those are felonies which
were such at common law or have been declared so by stat-
ute." Dutton v. State, 123 Md. 373. For instance, the larceny
of dogs or cats in this State is a felony yet a conviction for
it is subject to confinement in jail for not more than three
months, Section 393 of Article 27 of the Annotated Code
of Maryland (1939 Ed.),' while a violation of certain of
the motor vehicle laws of Maryland providing a fine of
$5,000 and imprisonment for five years is merely a mis-
demeanor, triable before a magistrate under Section 204 of
Article 56 of the Annotated Code of Maryland (1939 Ed.),
as amended by Chapter 13 of the Acts of 1941.2 Dougherty
v. Superintendent, etc., 144 Md. 204. These instances are
only cited to show the anomalies that may result from an
application of the mechanical rule advocated by the Peti-
tioner.

'Every person convicted of feloniously taking and carrying away any
dog, bitch, or cat, or as accessory thereto before or after the fact shall be
deemed guilty of the crime of larceny, and shall restore the dog, bitch, or
cat, to the owner thereof, or shall pay to him the value thereof, and shall
be sentenced to confinement in jail for not more than three months.

2Any person who shall knowingly make any false statement, either in
his application for the ownership certificate herein provided for or in any
assignment thereof, or who, with intent to procure or pass title to a motor
vehicle which he knows or has reason to believe has been stolen, shall
receive or transfer possession of the same from or to another, or who shall
operate or be an occupant of any motor vehicle he knows or has reason to
believe has been stolen, and any person who shall intentionally make any
false statement or misrepresentation either orally or in writing to said
Commissioner of Motor Vehicles, or to any of his deputies or employees,
or to any other person whatsoever for the purpose of securing a certificate of
title or a transfer or assignment of such certificate of title to himself or to
some other person, shall be deemed guilty of a misdemeanor, and upon
conviction, shall be punished by a fine of not less than five hundred dollars
($500.00) nor more than five thousand dollars ($5,000.00) or by imprison-
ment for not more than five (5) years, or by both fine and imprisonment,
in the discretion of the court.
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It is to be noted that there is no statute of Maryland
here involved that has provided that the State Court shall
not appoint counsel for indigent defendants in cases of
this nature. The State Court merely did not appoint coun-
sel in this case, and the Petitioner claims that he should be
released because the Constitution has been violated. A
proper approach to this question has been stated by Mr.
Justice Cardozo in Snyder v. Mass., supra, at page 115:

"What we are subjecting to revision is not the action
of a Legislature excluding a defendant from appeal at
all times or in all conditions. What is here for revi-
sion is the action of the judicial department of a State
excluding the defendant in a particular set of circum-
stances and the justice or injustice of that exclusion
must be determined in the light of the whole record."

The Petitioner is compelled to admit that there is noth-
ing in the Fourteenth Amendment specifically stating that
the mere omission to appoint counsel nullifies the sentence
of a State Court of general jurisdiction, and in this connec-
tion, Mr. Justice Cardozo also in Snyder v. Mass., supra,
said:

"True indeed it is that constitutional privileges or
immunities may be conferred so explicitly as to leave
no room for an inquiry whether prejudice to a defend-
ant has been wrought through their denial. In saying
this we put aside cases within the rule of de minimis.
If the defendant in a federal court were to be denied
the opportunity to be confronted with the 'witnesses
against him', the denial of the privilege would not be
overlooked as immaterial because the evidence thus
procured was persuasive of the defendant's guilt. In
the same way, privileges, even though not explicit,
may be so obviously fundamental as to bring us to the
same result. A defendant who has been denied an op-
portunity to be heard in his defense has lost something
indispensable, however, convincing the ex parte show-
ing. But here, in the case at hand, the privilege, if it



24

exists, is not explicitly conferred, nor has the defend-
ant been denied an opportunity to answer and defend.
The Fourteenth Amendment has not said in so many
words that he must be present every second or minute
or even every hour of the trial. If words so inflexible
are to be taken as implied, it is only because they are
put there by a court, and not because they are there
already, in advance of the decision. Due process of
law requires that the proceedings shall be fair, but
fairness is a relative, not an absolute concept. It is
fairness with reference to particular results. 'The due
process clause does not impose upon the States a duty
to establish ideal systems for the administration of
justice, with every modern improvement and with
provision against every possible hardship that may be-
fall.' "

The Respondent maintains that the appointment of coun-
sel in this case was not so obviously fundamental as to re-
quire this Court to reverse the judgment of the trial court.
It has been shown that fundamental justice does not re-
quire the appearance of counsel in all cases where life,
liberty or property are involved. Nor has the presence
of counsel been found to be necessary in every instance to
protect the prisoner from doing an act that may place his
life or liberty in jeopardy. The Petitioner admits, as he
must admit, under the rule in Johnson v. Zerbst, supra, that
a prisoner may knowingly and understandingly plead guilty
to an indictment without the benefit of the advice of coun-
sel, and yet, how can he as a layman know whether the
indictment contains technical defects that may invalidate
it, and give him his freedom?

It would seem that the rule here should be that the ap-
pointment of counsel is a necessary element of due process
only to the extent that a fair and just hearing would be
thwarted by the failure to appoint counsel and to that ex-
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tent only, just as it was held in Snyder v. Mass., supra,
that the presence of the accused at a trial is a necessary
element of due process only to the extent that a fair and
just hearing would be thwarted by his absence and to that
extent only. Cf. Lisenba v. Calif., - U. S. -, 86 L. Ed.
179; Hysler v. Fla., - U. S. -, 86 L. Ed. 585. 39 Harvard
Law Review 431.

(b) I the judgment of a State court convicting a prisoner of o
crime less than capital void where the prisoner is indigent and unable
to procure counsel, and where the State court, though requested, de-
clined to appoint counsel for him?

Even though it be held that the trial court erred in de-
clining to appoint counsel for the Petitioner in this case,
it does not necessarily follow that the sentence imposed
was void so as to entitle the Petitioner to attack the judg-
ment collaterally through the writ of habeas corpus. As
pointed out in the opinion of Chief Judge Bond (R. 28),
under the decisions of the Court of Appeals of this State,
the contention of the petitioner is not a proper ground
for action on a writ of habeas corpus, an appeal being the
proper method. This would have been an adequate non-
Federal ground for not releasing the prisoner. Herndon v.
Lowry, 301 U. S. 242, 247. The point, however, raised by
the Petitioner was considered by Chief Judge Bond be-
cause he was in doubt as to whether the Fourteenth
Amendment required him to consider it by making the
sentence of the trial court void by reason of its having lost
jurisdiction through its refusal to appoint counsel for the
Petitioner. The trial court, however, was admittedly a
court of general jurisdiction of the State of Maryland, and
admittedly had jurisdiction over the prisoner. In view of
this situation, therefore, the trial court had jurisdiction to
decide the question raised by the Petitioner, so that it can
hardly be said that its judgment in deciding the question



26

by refusing to appoint counsel was void for want of juris-
diction. It is true that this Court held in Johnson v.
Zerbst, supra, that a writ of habeas corpus would lie in a
Federal Court where a Federal Court failed to appoint
counsel for indigent prisoners. This decision is based
upon the provisions of the Federal statutes relating
to habeas corpus and authorizing the issuance of the writ
where a prisoner is confined in violation of the Constitu-
tion of the United States. These statutes, however, have
not always been applied where a prisoner is confined by
virtue of a judgment of a State court, even though the
prisoner claims his confinement to be in violation of the
Federal Constitution. For instance, it has been held by
this Court that a judgment of a State court is not void even
though a prisoner claims that he is confined after a trial
in a State court in which persons of his race were arbi-
trarily excluded, solely because of their race, from the
panel of jurors, and because the State court denied him
the right to establish that fact by competent proof.
Andrews v. Swartz, 156 U. S. 272. See also In re Wood,
140 U. S. 278; In re Jugiro, 140 U. S. 291. It has been held,
of course, that where murderers are rushed to conviction
through counsel, jury and judge being swept to such an
end by an irresistable wave of public passion, so that no
trial in the true sense was afforded them, such judgment
of conviction is void for want of due process. Moore v.
Dempsey, 261 U. S. 86. But that is not the situation here
presented. It would be an anomolous situation to hold
the trial of the Petitioner in the case at bar void for want
of jurisdiction because of the refusal to appoint counsel,
when a judgment entered upon the verdict of a jury chosen
through discrimination against race or color is immune
from collateral attack.
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General Importance of Particular Case.
If the principle contended for that a criminal trial in a

state court is without jurisdiction by reason of the non-
appointment of counsel for the defendant, the conse-
quences will be great and far reaching and will amount in
effect to a general gaol delivery of state prisoners.

The particular case is not an isolated one. The Mary-
land law and practice authorizes the judge to appoint coun-
sel for indigent defendants wherever that is required by
a general regard for the rights of the accused. The Mary-
land practice generally is shown in the case of Gall v.
Brady, supra. It has long been the invariable practice
to appoint counsel in capital cases, and it is very generally
the practice in Baltimore City and many of the separate
Counties in Maryland, to appoint counsel where the seri-
ousness of the crime charged or the other circumstances
indicate that it is necessary to do so to have the substance
of a fair trial. But in the last 50 years there have been
thousands of cases tried in Maryland criminal courts where
indigent defendants were not represented by counsel and
there are probably hundreds of prisoners now in Mary-
land penal institutions as a result of criminal trials with-
out counsel. In this respect Maryland is not unique and
the same situation probably exists in most if not all of the
other States. This consideration is not imaginary. If the
principle contended for is established we may confidently
anticipate a perfect flood of applications to the federal and
state courts for the release of prisoners on habeas corpus.

With respect to what constitutes due process, in relation
to the appointment of counsel for indigent defendants, the
distinction is not to be sharply drawn between capital and
non-capital cases. We have shown that the rule contended
for by the Petitioner has only been adverted to in capital
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cases, but even in those cases there were other circum-
stances present. Where the substance of a fair trial has
been denied it is immaterial whether the criminal charge
is great or trivial. Due process means a fair trial free from
oppressive circumstances such as mob influence, great pub-
lic indignation, lack of independence of the trial judge or
unfair and oppressive conduct of prosecuting officers.
Given the existence of such conditions, it is correct to say
that the trial is a nullity and that the court lacked real
judicial jurisdiction. But where the trial is free and fair
and the rights of the accused are recognized and respected
and the conviction is the result of evidence adduced by
the government without fraud or pressure, it is quite in-
correct to say that the court was without jurisdiction
merely because the accused did not have counsel appointed
by the court at public expense. There is no authority for
such a proposition at common law in the state courts or in
the federal courts in reviewing state convictions.

The only Supreme Court cases reviewing state convic-
tions and releasing the prisoners are Powell v. Alabama,
supra, Boyd v. O'Grady, supra, and Moore v. Dempsey,
supra. None is authority for the principle here contended
for. All depended on special facts and circumstances
which showed the accused did not have the substance of a
fair trial. That a mere non-appointment of counsel by
itself was not the determining factor in Powell v. Alabama
appears from the fact that counsel were indeed there ap-
pointed. Nor does Johnson v. Zerbst, a federal case, estab-
lish the principle contended for. While there is some
general language in the opinion to the effect that the fail-
ure to appoint counsel deprives the court of jurisdiction,
it will be noted from the case as a whole that the prisoners
were denied fair opportunity to obtain counsel especially
with respect to their desired appeal. The case, therefore,
stands on its own facts.
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Probably the best recent review of the subject matter,
even for federal criminal cases, is the opinion of Judge
Sibley of the Fifth Circuit, in Sanford o. Robbans, 115 F.
2nd 435, cert. denied 312 U. S. 697.

The true principle to be emphasized is-
"that appointment of counsel is a necessary element
of due process only in those cases where such appoint-
ment appears from the circumstances of the case to be
necessary to a fair and just hearing, and a denial of
due process cannot be predicated upon nothing more
than the failure of the court to make such appoint-
ment."

The meaning of due process under the 14th Amendment
(irrespective of the 6th Amendment) is that the hearing
must be a real one, not a sham or a pretense. It is the sub-
stance of a fair trial which is required for due process.

Where the trial is otherwise free and fair the non-ap-
pointment of counsel for an indigent defendant does not
constitute lack of due process. Where the defendant is
without counsel the common law required the judge to
represent the accused to the extent of seeing that he gets
his legal rights and is not convicted unlawfully, and the
judge may assist in questioning the witnesses. Where the
accused has no counsel this is still the common practice.
Sanford v. Robbins, supra.

A habeas corpus court cannot grant a new trial which is
the just remedy for errors and it ought not lightly to re-
lease those who have been found guilty.

To hold that the appointment of counsel is essential to
due process in every case would be for the federal courts
to substitute their view of what is desirable in the trial of
criminal cases in most if not all the states in the Union
and to force the states to revise their trial machinery to
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meet a change in the concept of due process out of har-
mony with their practice and the decisions of other courts.
See Snyder v. Massachusetts, supra, and the more recent
case of Lisenba v. California, supra.

Release upon habeas corpus amounts to more than the
exercise of appellate jurisdiction by federal courts or the
state tribunals. It amounts to nullification of their pro-
ceedings by the federal courts on the theory that the pro-
ceedings have been so unfair as to amount to a denial of
due process, and should be exercised only in extreme cases.

CONCLUSION.
For these reasons, therefore, the Respondent respectfully

maintains that the Order of the Honorable Carroll T. Bond
should be affirmed.
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