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IN THE DISTRICT COURT OF THE UNITED STATES, 
FOR THE SOUTHERN DISTRICT OF 'VEST VIRGINIA 

No.242 

WALTER BARNETTE, PAUL STULL, AND LUCY, 
McCLURE, 

vs. If s, 

THE \V"EST VIRGINIA STATE BOARD OF EDUCA-
TION, CoMPOSED oF HONORABLE W. W. TRENT, 
PRESIDENT; MARY H. DAVISSON, THELJ\f.A B. LOU-
DIN, RAYMOND BREViTSTER, LYDIA C. HERN, L. V. 
THOMPSON, AND MRS. DOUGLAS w. BROWN, AND 
ALL OTHER BoARDs, OFFICIALs, TEACHERS AND PERSONS 
SuBJECT TO THE JuRISDICTION AND CoNTROL OF SAID STATE 
BOARD OF EDUCATION, 

Defendants. 

BEFORE PARKER, CIRCUIT JUDGE, AND WATKINS AND MOORE, 
DISTRICT JUDGES. 

JURISDICTIONAL STATEMENT. 
(Filed October 31, 1942.) 

In compliance with Rule 12 (1) of the Supreme Court 
of the United States, appellants file their statement dis-
closing the basis upon which it is contended that the Su-
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preme Court of the United States has jurisdiction upon 
appeal to review the decree in question. 

Statutory Provision Believed to Sustain the Jurisdiction. 

Jurisdiction of the Supreme Court of the United States 
is invoked under Section 380, Title 28, United States Code, 
Annotated, and particularly the following provision thereof: 

'' * " * and a direct appeal to the Supreme Court 
may be taken from a final decree granting or denying 
a permanent injunction in such suit.'' 

The Statutes of West Virginia and Order of Administrative 
Board of West Virginia, the Validity of Which is In-
volved. 

Section 5, Article 2, Chapter 18 of the Code of West Vir-
ginia, is as follows: 

''General Powers and Duties.-Subject to and m 
conformity with the Constitution and laws of this 
State, the state board of education shall determine 
the educational policies of the State, except as to the 
West Virginia University, and shall make rules for 
carrying into effect the laws and policies of the State 
relating to education, including rules relating to the 
physical welfare of pupils, the education of feeble-
minded and physically disabled or crippled children of 
school age, retirement fund for teachers, school at-
tendance, evening and continuation or part-time day 
schools, school extension work, the classification of 
schools, the issuing of certificates upon credentials, 
the purchase, distribution and care of free textbooks 
by the district boards of education, the general powers 
and duties of county and district boards of education, 
and of school trustees, teachers, principals, super-
visors, and superintendents, and such other matters 
pertaining to the public schools in the State as mav 
seem to the Board to be necessary and expedient.'' 
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In pursuance of the State statute, the West Virginia 
State Board of Education, an administrative board of the 
State of West Virginia, on January 9, 1942, adopted the 
following order or regulation: 

"WHEREAS, The West Virginia State Board of Edu-
cation holds in highest regard those rights and privi-
leges guaranteed by the Bill of Rights in the constitu-
tion of the United States of America and in the Con-
stitution of West Virgmia, specifically, the first amend-
ment to the Constitution of the United States as re-
stated in the fourteenth amendment to the same docu-
ment and in the guarantee of religious freedom in 
Article III of the Constitution of this State, and 

"WHEREAs, The West Virginia State Board of Edu-
cation honors the broad principle that one's convic-
tions about the ultimate mystery of the universe and 
man's relation to it is placed beyond the reach of law; 
that the propagation of belief is protected whether 
in church or chapel, mosque or synagogue, tabernacle 
or meeting house; that the Constitution of the United 
States and of the State of West Virginia assure gen-
erous immunity to the individual from imposition of 
penalty for offending, in the course of his own re-
ligious activities, the religious views of others, be they 
a, minority or those who are dominant in the govern-
ment, but 

"WHEREAS, The West Virginia State Board of Edu-
cation recognizes that the manifold character of man's 
relations may bring his conception of religious duty 
into conflict with the secular interests of his fellowman; 
that conscientious scruples have not in the course of 
the long struggle for religious toleration relieved the 
individual from obedience to the general law not aimed 
at the promotion or restriction of the religious beliefs; 
that the mere possession of convictions which contra-
dict the relevant concerns of political does 
not relieve the citizen from the discharge of political 
responsibility, and 

"WHEREAs, The West Virginia State Board of Edu-
cation holds that national unity is the basis of national 
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security; that the flag of our Nation is the symbol of 
our National Unity transcending all internal differ-
ences, however large within the framework of the Con-
stitution; that the Flag is the symbol of the Nation's 
power; the emblem of freedom in its truest, best sense; 
that it signifies government resting on the consent of 
the governed, liberty regulated by law, protection of 
the weak against the strong, security against the exer-
cise of arbitrary power, and absolute safety for free 
institutions against foreign aggression, and 

"Whereas, The West Virginia State Board of Educa-
tion maintains that the public schools, established by 
the legislature of the State of West VHginia under the 
authority of the Constitution of the State of ·west Vu-
ginia and supported by taxes imposed by legally con-
stituted measures, are dealing with the formative 
period in the development in citizenship that the Flag 
is an allowable portion of the program of schools thus 
publicly supported. 

''Therefore, be it Resolved, That the West Virginia 
Board of Education does hereby recognize and order 
that the commonly accepted salute to the Flag of the 
United States-the right hand is placed upon the 
breast and the following pledge repeated in unison: 'I 
pledge allegiance to the Flag of the United States of 
America and to the Republic for which it stands; one 
Nation, indivisible, with liberty and justice for all'-
now become a regular part of the program of activ1ties 
in the public schools, supported in whole or in part by 
public funds, and that all teachers as defined by law m 
West V 1rginia and pup1ls in such schools shall be re-
quired to participate in the salute honoring the Nation 
represented by the Flag; provided, however, that re-
fusal to salute the Flag be regarded as an act of m-
subordination, and shall be dealt with accordingly.'' 

Section 5A, Article 8, Chapter 18 of the Code of West 
Virginia, as last amended, relates to compulsory school at-
tendance, and is as follows: 

''If a child be dismissed, suspended or expelled from 
school because of refusal of such child to meet the legal 
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and lawful requirements of the school and the estab-
lished regulations of the county andjor state board of 
education, further admission of the child to school 
shall be refused until such requirements and regula-
tions be complied with. Any such child shall be treated 
as being unlawfully absent from the school during the 
time he refuses to comply with such requirements and 
regulations, and any person having legal or actual con-
trol of such child shall be liable to prosecution under 
the provisions of this article for the absence of such 
child from school.'' 

Section 9, Article 2, Chapter 18 of the Code of West Vir-
ginia, as amended by Chapter 38 of the Acts of the Legis-
lature of 1941, is in part as follows: 

"In all public, private, parochial and denominational 
schools located within this state there shall be given 
regular courses of instruction in history of the Umted 
States, in civics, and in the constitutions of the United 
States and of the State of West VIrginia, for the pur-
pose of teaching, fostermg and perpetuating the ideals, 
principles and spirit of Americanism, and increasing 
the knowledge of the organization and machinery of 
the government of the United States and of the state of 
·west Vrrgmia. The state board of education shall, 
with the advice of the state superintendent of schools, 
prescribe the courses of study covermg these subJects 
for the public elementary and grammar schools, public 
lngh schools and state normal schools. It shall be the 
duty of the officials or boards having authority over 
the respective private, parochial and denominational 
schools to prescribe courses of study for the schools 
under their control and supervision similar to those re-
quired for the public schools.'' 

Date of Decree Sought to be Reversed. 
The decree was entered on the 6th day of October, 1942. 

The application for appeal is presented on the 31st day of 
October, 1942. 
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The appellants append hereto a copy of the opinion of 
the District Court delivered in this cause, together with the 
Court's Findings of Fact and Conclusions of Law. 

Respectfully submitted, 

IRA J. pARTLOW' 

Asststant Attorney General of 
West Vtrgima, 

Cownsel for Appellants. 
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APPENDIX "A". 

Opinion 

DISTRICT COURT OF THE UNITED STATES, 
SOUTHERN DISTRICT OF WEST VIRGINIA. 

"\VALTER BARNETTE, PAUL STuLL, and LucY McCLuR.E, 
k/fs, 

versus 
THE "\VEsT VIRGINIA STATE BoARD OF EDUCATION, composed 

of Ron. W. W. Trent, President, Mary H Dav1sson, 
Thelma B. Loudin, Raymond Brewster, Lydia C. Hern, 
L. V. Thompson, and Mrs. Douglas W. Brown, and all 
other boards, officials, teachers and persons subject to 
the jurisdiction and control of said State Board of Edu-
cation, Defendants. 

On Motion for Interlocutory Injunction and Submission 
for Final Decree. 

(Argued September 15, 1942. Decided October 6, 1942). 

Before Parker, Circuit Judge, and Harry E. "\Vatkins and 
Moore, D1strict Judges: 

Hayden C. Caving ton and Horace S. Meldahl, for Plam-
tiffs; and William S. Wysong, Attorney General of West 
Virgmia, and Ira J. Partlow, Assistant Attorney General 
of "\Vest Virginia, for Defendants. 

PARKER, Circuit Judge: 

This is a suit by three persons belonging to the sect 
known as ''Jehovah's ', who have children at-
tending the public schools of vV est Virginia, against the 
Board of Education of that state. It is brought by plain-
tiffs in behalf of themselves and their children and all other 
persons in the State of West Virginia in like situation, and 
its purpose is to secure an injunction restraining the State 
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Board of Education from enforcing against them a regula-
tion of the Board requiring children in the public schools 
to salute the American flag. They allege that they and 
their children and other persons belonging to the sect of 
"Jehovah's ·witnesses" believe that a flag salute of the 
kind required by the Board is a violation of the second 
commandment of the Decalogue, as contained in the 20th 
chapter of the book of Exodus; that because of this behef 
they cannot comply with the regulation of the Board; that, 
if they fail to comply, the children will be expelled from 
school, and thus be depnved of the benefits of the state's 
public school system; and that plaintiffs, in such event, 
will have to provide them education in private schools at 
great expense or be subjected to prosecution for crime for 
failing to send them to school, as required by the compul-
sory school attendance law of the state. They contend, 
therefore, that the regulation amounts to a denial of re-
ligious liberty and is violative of ngbts which the first 
amendment to the federal Constitution protects against im-
pairment by the Federal government and which the 14th 
Amendment protects against impairment by the states. 

A motion bas been made to dismiss the bill on the ground 
that the regulation of the Board is a proper exercise of 
power vested in It by the State of West Virginia, and that, 
under the doctrine of Minersville District v. Gobitis 310 U 
S. 586, the flag salute which It requires cannot be held a 
violation of the religious nghts of plaintiffs. The case was 
heard on application for interlocutory inJunction; but the 
parties have agreed that it be submitted for final decree on 
the bill and motion to dismiss. No question is raised as to 
JUrisdiction; and it appears from the face of the bill that 
the case is one arising under the Constitution of the U mted 
States involving, as to each plaintiff, a sum in excess of 
$3,000.00, since it is alleged that each of plaintiffs would 
be required to incur expense in excess of that amount If 
their children should be excluded from the public schools. 
And it seems clear that there is jurisdiction, irrespective of 
the amount involved, since the suit is for the protection of 
rights and pnvileges guaranteed by the due process clause 
of the 14th Amendment, and jurisdiction is giVen by Ju-
dicial Code Sec. 24(14). Hague v. C. I. 0. 307 U. S. 496, 
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525. There is, therefore, but one question for our decision, 
viZ.: wl;ether children who for religious reasons have con-
scientious scruples against saluting the flag of the country, 
can lawfully be required to salute it. \Ve thmk that this 
question must be answered in the negative. 

Ordinarily we would feel constrained to follow an un-
reversed decision of the Supreme Court of the United 
States, whether we agree with it or not. It is true that 
decisions are but evidences of the law and not the law 
itself; but the decisions of the Supreme Court must be 
accepted by the lower courts as binding upon them if any 
orderly administration of justice is to be attained. The 
developments with respect to the Gobitis case, however, 
are such that we do not feel that it is incumbent upon us 
to accept it as binding authority. Of the seven justices 
now members of the Supreme Court who participated in 
that decision, four have given public expression to the view 
that It is unsound, the present Chief Justice in his dis-
senting opinion rendered therein and three other justices 
in a special dissenting opinion in Jones v. City of Opelika 
- U S. -, 62 S. Ct. 1231, 1251. The majority of the court 
in Jones v. City of Opelika, moreover, thought it worth 
while to distinguish the decision in the Gobitis case, in-
stead of relying upon it as supporting authority. Under 
such circumstances and believing, as we do, that the flag 
salute here required is violative of religious hberty when 
required of persons holding the religious views of plain-
tiffs, we feel that we would be recreant to our duty as 
judges, if through a blind folio-vYing of a decision v;,hich 
the Supreme Court itself has thus impaired as an authority, 
we should deny protection to rights which we regard as 
among the most sacred of those protected by constitutional 
guaranties. 

There is, of course, nothing improper in requiring a flag 
salute in the schools. On the contrary, we regard it as a 
highly desirable ceremony calculated to inspire in the pupils 
a proper love of country and reverence for its institutions 
And, from our point of view, we see nothing in the salute 
which could reasonably be held a violation of any of the 
coimnandments in the Bible or of any of the duties owing 
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by man to his Maker. But this is not the question before 
us. Admittedly plaintiffs and their children do have con-
scientious scruples, whether reasonable or not, against 
saluting the flag, and these scruples are based on religious 
grounds. If they are required to salute the flag, or are 
denied rights or privileges which belong to them as citi-
zens because they fail to salute it, they are unquestionably 
denied that religious freedom which the Constitution guar-
antees. The right of religious freedom embraces not only 
the right to worship God according to the dictates of one's 
conscience, but also the right ''to do, or forbear to do, 
any act, for conscience sake, the doing or forbearing of 
\vhich is not prejudicial to the public weal". Chief Justice 
Gibson in Commonwealth v. Lesher, 17 Serg. & R. (Pa.) 155. 

Courts may decide whether the public welfare is jeopard-
ized by acts done or omitted because of religious belief; 
but they have nothing to do with determining the reason-
ableness of the belief. That is necessarily a matter of in-
dividual conscience. There is hardly a group of religious 
people to be found in the world who do not hold to beliefs 
and regard practices as important which seem utterly fool-
ish and lacking in reason to others equally wise and relig-
ious; and for the courts to attempt to distinguish between 
religious beliefs or practices on the ground that they are 
reasonable or unreasonable would be for them to embark 
upon a hopeless undertaking and one which would in-
evitably result in the end of religious liberty. There is 
not a religious persecution in history that was not justified 
in the eves of those engaging in it on the ground that it 
was reasonable and right and that the persons whose prac-
tices were suppressed were guilty of stubborn folly hurtful 
to the general welfare. Tlie fathers of this country were 
familiar with persecution of this character; and one of 
their chief purposes in leaving friends and kindred and 
settlim!; here was to establish a nation in which every man 
mig·ht worship God in accordance with the dictates of his 
own conscience and without interference from those who 
might not agree with him. The religious freedom guaran-
teed by the 1st and 14th Amendments means that he shall 
have the right to do this, whether his belief is reasonable 
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or not, without interference from anyone, so long as his 
action or refusal to act is not directly harmful to the society 
of which be forms a part. 

This does not mean, of course, that what a man may do 
or refrain from doing in the name of religious liberty is 
wrthout limitations. He must render to Caesar the things 
that are Caesar's as well as to God the things that are 
God's. He may not refuse to bear arms or pay taxes be-
cause of religious scruples, nor may be engage in polygamy 
or any other practice directly hurtful to the safety, morals, 
health or general welfare of the community. See cases cited 
m Minersville School District v. Gobitis, 3 Cir. 108 F. 2d 
683, 689. To justify the overriding of religious scruples, 
however, there must be a clear justification therefor in the 
necessities of national or community life. Like the right 
of free speech, it is not to be overborne by the police power, 
unless its exercise presents a clear and present danger to 
the community. Of. Harndon v. Lowry, 301 U. S 242, 
where it was said: "The power of a state to abridge free-
dom of speech and of assembly is the exception rather than 
the rule and the penalizing even of utterances' of a defined 
character must find its justification in a reasonable appre-
hension of danger to organized government. The judgment 
of the legislature is not unfettered. The limitation upon 
individual liberty must have appropriate relation to the 
safety of the state.'' Religious freedom is no less sacred 
or important to the future of the Republic than freedom 
of speech; and if speech tending to the overthrow of the 
government but not constituting a clear and present danger 
may not be forbidden because of the guaranty of free speech, 
it is difficult to see how it can be held that conscientious 
scruples against giving a flag salute must give way to an 
educational policy having only indirect relation, at most, 
to the public safety. Surely, it cannot be that the nation 
is endangered more by the refusal of school children, for 
religious reasons, to salute the flag than by the advocacy 
on the part of grown men of doctrines which tend towards 
the overthrow of the government. 

The suggestion that the courts are precluded by the ac-
tion of state legislative authorities in deciding when rights 
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of religious freedom must yield to the exercise of the police 
power would, of course, nullify the constitutional guaranty. 
It would not be worth the paper it is written on, if no legis-
lature or school board were bound to respect it except in 
so far as it might accord with the policy they might choose 
to follow. For the courts1 to so hold would be for them to 
abdicate the most important duty which rests on them 
under the Constitution. The tyranny of majorities over 
the rights of individuals or1 helpless minorities has always 
been recognized as one of the great dangers of popular 
government. The fathers sought to guard against this dan-
ger by writing into the Constitution a bill of rights guaran-
teeing; to every individual certain fundamental liberties, of 
which he might not be deprived by any exercise whatever 
of governmental power. This bill of rights is not a mere 
guide for the exercise of legislative discretion. It is a part 
of the fundamental law of the land, and is to be enforced 
as such by the courts. If legislation or regulations of boards 
con:f:lict with it, they must give way; for the fundamental 
law is of superior obligation. It is true of freedom of 
religion, as was said of freedom of speech in Schneider v. 
State 308 U. S. 147, 161: 

"In every case, therefore, where legislative abridg-
ment of the rights is asserted, the courts should be 
astute to examine the effect of the challenged legisla-
tion Mere legislative preferences or beliefs respecting 
matters of public convenience may well support regu-
lation directed at other personal activities, but be in-
sufficient to justify such as diminishes the exercise of 
rights so vital to the maintenance of democratic insh-
tutions. And so, as cases arise, the delicate and diffi-
cult task falls upon the courts to weigh the circum-
stances and to appraise the substantiality of the rea-
sons advanced in support of the regulation of the free 
enjoyment of the rights.'' 

Can it be said by the Court, then, in the exercise of the 
duty to examine the regulation here in question, that the 
requirement that school children salute the :f:lag has such 
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direct relation to the safety of the state, that the conscien-
tious objections of plaintiffs must give way to Or to 
phrase the matter differently, must the religious freedom 
of plaintiffs give way because there is a clear and present 
danger to the state if these school children do not salute the 
flag, as they are required to It seems to us that to 
ask these questions is to answer them, and to answer them 
in the negative. As fine a ceremony as the flag salute is, 
it can have at most only an indirect influence on the national 
safety; and no clear and present danger will result to any-
one if the children of this sect are allowed to refrain from 
saluting because of their conscientious scruples, however 
groundless we may personally think these scruples to be. 
It certainly cannot strengthen the Republic, or help the 
state in any way, to require persons to give a salute which 
they have conscientious scruples against giving, or to de-
prive them of an education because they refuse to give it. 
As was well said by Chief Justice Lehman of New York in 
his concurring opinion in People v. Sandstrom, 279 N.Y. 523, 
18 N. E. 2d 840: ''The salute of the flag is a gesture of 
love and respect-fine when there is real love and respect 
back of the gesture. The flag is dishonored by a salute by 
a child in reluctant and terrified obedience to a command 
of secular authority which clashes with the dictates of 
conscience. '' 

The salute to the flag is an expression of the homage of the 
soul. To force it upon one who has conscientious scruples 
against giving it, is petty tyranny unworthy of the spirit 
of this Republic and forbidden, we think, by the funda-
mental law. This court will not countenance such tyranny 
but will use the power at its command to see that rights 
guaranteed by the fundamental law are respected. We are 
not impressed by the argument that the powers of the 
School Board are limited by reason of the passage of the 
joint resolution of June 22, 1942, pertaining to the use and 
display of the flag; but we are clearly of opinion that the 
regulation of the Board requiring that school children 
salute the flag is void in so far as it applies to children 
having conscientious scruples against giving such salute 
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and that, as to them, its enforcement should be enjoined. 
Injunctive order will issue accordingly. 

Injunction Granted. 
I concur: Harry E. Watkins, U.S. District Judge for the 

Northern and Southern Districts of West Virginia. 
I concur. Ben Moore, U.S. District Judge for the South-

ern District of vV est Virginia. 

APPENDIX "B". 

DISTRICT COURT OF THE UNITED STATES, 
SOUTHERN DISTRICT OF WEST VIRGINIA. 

No. 242. 

WALTER BARNETTE, PAuL STULL, and Lucy McCLuRE, 
Pla2nt2jj s, 

versus 
THE \VEsT VIRGINIA STATE BoARD OF EDUCATION, Composed 

of Hon. \iV. \V. Trent, President, Mary H. Davisson, 
Thelma B. Loudin, Raymond Brewster, Lydia C. Hern, 
L. V. Thompson, and Mrs. Douglas W. Brown, and All 
Other Boards, Officials, Teachers and Persons SubJect 
to the Jurisdiction and Control of said State Board of 
Education, Defendants. 

Findings of Fact and Conclusions of Law. 
In the above entitled cause the special court of three 

judges makes the following findings of fact and conclusions 
of law. 

Findings of Fact. 
1. That this is a suit to protect rights and privileges guar-

anteed by the 14th Amendment to the Constitution of the 
United States and the matter in controversy exceeds the 
sum or value of $3,000.00. 

2. That plaintiffs are citizens of West Virginia and have 
children who attend the public schools of that state. 

3. That plaintiffs and their children are members of a 
sect known as ''Jehovah's Witnesses'' and, as such, have 
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conscientious scruples based on religious grounds against 
saluting the flag of the United States or any other national 
flag. 

4. That the defendant the West Virginia State Board of 
Education has adopted a regulation requiring children in 
the public schools of the state to salute the flag of the 
United States and providing for their expulsion from school 
upon failure to give such salute. 

5. That because of their conscientious scruples based on 
religious belief, plaintiffs and their ch1ldren will not com-
ply with the regulation of the Board of Education requir-
ing the flag salute, and that the Board of Education unless 
restramed will expel plaintiffs' children from school for 
failure to comply therewith. 

6. That, upon the expulsion of plaintiffs' children from 
school, they will be deprived of the benefit of education in 
the pubhc schools to which they are entitled under the laws 
of West Virginia, and plaintiffs will have to pay to have 
them educated in pnvate schools or be subject to prosecu-
tion under the compulsory education law of \Vest Virginia 
for failure to send them to schools. 

7. That this suit is brought by plaintiffs in behalf of 
themselves and all other persons similarly situated with 
respect to the enforcement of the regulation of the Board 
of Education. 

Conclusions of Law. 
1. That the regulation of the Board of Education, in so 

far as it requires a flag salute from school children who 
have conscientious scruples based on grounds of religion 
against giving such salute, is violative of the rights of 
religious liberty guaranteed by the 14th Amendment against 
infringement by the states. 

2. That plaintiffs are entitled to an injunction restrain-
ing the State Board of Education, its agents and employees, 
and all teachers in the schools of the state from requiring 
plaintiffs' children or the children of other persons for 
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whom the suit is brought, having religious scruples against 
giving the flag salute, to give such salute or from expelling 
them from school for failure to give same. 

Enter: Oct. 6, 1942. 
JOHN J. pARKER, 

U. S. Judge, Fourth Circuit. 
HARRY E. WATKINS, 

U. S. Dtstnct Judge for the Northern 
and Southern Districts of West Vir-

BEN MooRE, 
U. S. Dtstrict Judge, Southern 

tnct of West Vtrgima. 

(3711) 
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