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No. ..........

United States Circuit Court of Appeals
FOR THE FOURTH CIRCUIT.

HOPE NATURAL GAS COMPANY,

Petitioner,

vs.

FEDERAL POWER COMMISSION,
CITY OF CLEVELAND,
CITY OF AKRON, and

PENNSYLVANIA PUBLIC UTILITY COMMISSION,

Respondents.

PETITION FOR REVIEW.

To the United States Circuit Court of Appeals for the
Fourth Circuit and the Honorable Judges Thereof:

Petitioner, Hope Natural Gas Company, hereinafter
referred to as "Hope," being aggrieved by orders issued
by respondent the Federal Power Commission, herein-
after referred to as the "Commission," in four proceedings
under the Natural Gas Act (52 Stat. at L. 821 (1938), 15
U. S. C. Sees. 717-717w) to which Hope was a party, hereby
files in this Honorable Court pursuant to Section 19(b) of
said Act (15 U. S. C. Sec. 717r(b)) this its written peti-
tion to review said orders, praying that said orders be
set aside. These orders, designated "Order Reducing
Rates" and "Findings As To Lawfulness Of Past Rates,"
dated May 26, 1942 and served upon Hope on June 1, 1942,
were issued by the Commission in four proceedings before
it, all consolidated for hearing, entitled and bearing the
Commission's docket numbers as follows: a

City of Cleveland, Complainant, v. Hope Natural
Gas Company, Defendant, Docket No. G-100;
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City of Akron, Complainant, v. Hope Natural Gas
Company, Defendant, Docket No. G-101.;

In Re: Hope Natural Gas Company, Docket No. G-
113;

Pennsylvania Public Utility Commissiovn, Complain-
ant, v. Hope Natural Gas Company, Defendant,
Docket No. G-127.

In support of its petition Hope respectfully represents
and shows:

(a)
THE NATURE OF THE PROCEEDINGS AS TO WHICH

REVIEW IS SOUGHT.

The orders of the Commission of which review is
sought fixed rates to be charged by Hope for its interstate
sales of natural gas on and after July 15, 1942 and pur-
ported to determine the reasonable rates which Hope
should have charged for such sales in the past. The pro-
ceedings in which these orders were entered were three
complaint proceedings before the Commission and one in-
vestigatory proceeding instituted on the Commission's own
motion, all involving the reasonableness of Hope's inter-
state natural gas rates, and hereinafter more particularly
described.

Hope is a West Virginia corporation, with all of its
properties located within the State of West Virginia. It
was organized in 1898 and since that time it has continu-
ously been and is now engaged in the production, purchase,
transmission and sale of natural gas. In addition to dis-
tributing natural gas to consumers located in numerous
West Virginia communities, it sells natural gas at or near
the West Virginia state line to five companies which dis-
tribute natural gas to consumers located in Ohio and Penn-
sylvania. These five companies are The East Ohio Gas
Company, which serves consumers in the Cities of Cleve-
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land and Akron, Ohio, as vwell as numerous other Ohio com-
munities, The River Gas Company which serves consum-
ers principally in Marietta, Ohio and The Peoples Natural
Gas Company, Fayette County Gas Company and The
Manufacturers Light and Heat Company which serve con-
sumers located in Pennsylvania. Promptly after passage
of the Natural Gas Act in 1938 Hope, recognizing the Com-
mission's jurisdiction over its interstate operations, filed
its existing sales contracts with these five companies with
the Commission as rate schedules pursuant to Section 4(c)
of said Act (15 U. S. C. Sec. 717c(c)).

Respondent the Federal Power Commission is a com-
mission created and established by Act of Congress (41
Stat. at L. 1063 (1920), as amended, 16 U. S. C. Sec. 792).
By the Natural Gas Act the Commission is vested with
certain regulatory powers over persons engaged in the
interstate sale of natural gas, including the regulation of
rates.

On July 6, 1938 respondent the City of Cleveland, Ohio,
being then engaged in a natural gas rate controversy with
The East Ohio Gas Company before The Public Utilities
Commission of Ohio, filed a complaint against Hope with the
respondent Federal Power Commission alleging, in general
terms only, that the price charged by Hope to The East
Ohio Gas Company for natural gas was excessive and un-
reasonable and that the determination of a proper rate
would be of assistance to The Public Utilities Commission
of Ohio in determining local distribution rates for The East
Ohio Gas Company in Cleveland. The prayer of the com-
plaint was for an investigation by the Commission and a
finding that the existing rate was excessive and unreason-
able and that a fair rate be fixed. This complaint, the first
under the Natural Gas Act, was docketed by the Commis-
sion as No. G-100. Hope filed its answer denying the gen-
eral charges in the complaint as to the unreasonableness of
its rates and averring that the reasonableness of the Hope
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rate to The East Ohio Gas Company had been investigated
by The Public Utilities Commission of Ohio as recently as
1937, when it was approved by that Commission, and that it
was again under investigation by that Commission.

On July 25, 1938 respondent the City of Akron, Ohio,
filed a complaint in all respects similar to that filed by the
City of Cleveland and this was docketed by the Commission
as No. G-101. Hope filed an answer to this complaint sim-
ilar to that filed in response to the complaint of the City
of Cleveland.

On October 14, 1938 the Commission by order insti-
tuted a general investigation of all of Hope's interstate
rates to determine whether any of them were unjust, un-
reasonable or discriminatory and if they were to fix and
determine the proper rates. This investigation was
docketed by the Commission as No. G-113.

On January 6 and 9, 1939 respondent the City of
Cleveland filed an amendment to its original complaint and
a petition in proceeding No. G-113 asking that the Commis-
sion's order of October 14, 1938 in proceeding No. G-113 be
modified to include an investigation as to whether Hope had
violated the Natural Gas Act by charging The East Ohio
Gas Company an excessive rate since June 21, 1938, the ef-
fective date of the Natural Gas Act, and praying for a find-
ing that the Natural Gas Act had been so violated. Hope
filed answers to this amendment and petition alleging
among other matters that since the institution of the origi-
nal complaint by the City of Cleveland The Public Utilities
Commission of Ohio in a proceeding involving The East
Ohio Gas Company and the City of Cleveland had investi-
gated the reasonableness of the price charged by Hope to
The East Ohio Gas Company and by an order dated Janu-
ary 10, 1939 had found the existing rate to be fair and
reasonable. This order was later affirmed by the Supreme
Court of Ohio. East Ohio Gas Company v. Public Utilities
Commission, 137 Ohio State 225 (1940). Thereafter on
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March 10, 1939 the City of Cleveland filed supplements to
its complaint as amended and to this petition by which it
incorporated in the record the aforesaid decision of The
Public Utilities Commission of Ohio and its appeal papers
from such decision to the Supreme Court of Ohio, to which
supplements Hope filed answers. The City of Cleveland's
petition in proceeding No. G-113 and the supplement there-
to were dismissed by the Commission by order of June 6,
1939.

On March 23, 1939 respondent Pennsylvania Public
Utility Commission filed a complaint against Hope with the
Commission praying that the Commission investigate the
prices charged by Hope to The Peoples Natural Gas Com-
pany, Fayette County Gas Company and The Manufac-
turers Light and Heat Company and fix just and reason-
able rates for the same. It also prayed that the Commis-
sion investigate and determine that Hope had since June
21, 1938 violated Section 4(a) of the Natural Gas Act.
This complaint was docketed by the Commission as No.
G-127 and Hope filed its answer thereto.

On October 3, 1939 the Commission issued an order
consolidating said proceedings bearing its docket Nos. G-
100, G-101, G-113 and G-127 for purposes of hearing, fixing
a public hearing on December 4, 1939, requesting Hope to
present at such hearing the statement of the cost of its
property and plant which Hope was in the process of
preparing and ordering Hope to "open and close these pro-
ceedings with the presentation of its evidence relevant and
material to the question whether, in connection with any
transportation or sale of natural gas subject to the juris-
diction of the Commission, any rate, charge or classifica-
tion, demanded, observed, charged or collected by Hope,
or any rule, regulation, practice or contract affecting such
rate, charge or classification is unjust, unreasonable, un-
duly discriminatory or preferential." Hope thereupon
filed its petition with the Commission for a reconsidera-
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tion and rehearing of this order of October 3, 1939 upon the
grounds, among others, that it arbitrarily, unreasonably,
unlawfully and unconstitutionally attempted to impose the
burden of proof upon Hope and denied it a fair hearing by
requiring it to present proof of its innocence of violations
of the Natural Gas Act simply because the complainants
had filed general claims that it was guilty of such viola-
tions, instead of requiring it to meet only specific charges
and specific evidence against it as these were produced.
The Commission by its order of November 28, 1939 denied
Hope's petition for a reconsideration and rehearing of its
order dated October 3, 1939, but postponed the date of the
commencement of public hearings to April 1, 1940.

By orders dated April 2, 1940 the Commission permit-
ted the State of West Virginia and The Public Service
Commission of West Virginia to intervene in the four pro-
ceedings previously consolidated and by order dated May
28, 1940 permitted the City of Toledo, Ohio, to intervene in
the proceedings bearing docket No. G-113.

In April and June 1940 hearings were held before the
Honorable Edward B. Marsh, a Trial Examiner ap-
pointed and designated for the purpose by the Commis-
sion, at which hearings Hope was required pursuant to
said order of October 3, 1939 to present evidence sustaining
the reasonableness of its interstate rates although none of
the respondents herein had made any specific claims as to
the respects in which said rates were unreasonable and
none had presented any evidence. By order dated Decem-
ber 20, 1940 the Commission denied a motion of the Cities
of Cleveland and Akron for an immediate order reducing
Hope's rates to The East Ohio Gas Company.

Further hearings were postponed by the Examiner
or by the Commission from June, 1940 until March 3, 1941.
Between that date and July 19, 1941 the taking of evi-
dence was concluded by testimony of members of the Com-
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mission's staff and rebuttal testimony presented by Hope.
The other respondents and the interveners conducted some
cross-examination but presented no other evidence.

On September 30, 1941 Hope filed an application with
the Commission that Examiner Marsh be directed to serve
upon it, promptly after its delivery to the Commission, a
copy of any report that he might make in these proceed-
ings to the Commission and that a reasonable time there-
after be fixed within which Hope should have an oppor-
tunity to file with the Commission its exceptions and objec-
tions to such report, and further requesting oral argument
before the Commission en banc. By its order of October
3, 1941 the Commission denied Hope's application for serv-
ice upon it of the Trial Examiner's report and fixed Oc-
tober 27, 1941 as the date for oral arguments.

On October 21, 1941 Hope filed a petition for a recon-
sideration and rehearing of the Commission's order of
October 3, 1941 pointing out that those who are brought
into contest with the Government in a quasi-judicial pro-
ceeding aimed at control of their activities are entitled to
be fairly advised of what the Government proposes and to
be heard upon its proposals before it issues a final com-
mand, that in these proceedings Hope had not yet been
advised of what the Commission proposed, and that its
denial of service of the Examiner's report denied it such
advice. Hope also pointed out that it is the uniform prac-
tice of all important federal administrative bodies that
when evidence is heard by a Trial Examiner the report of
such examiner is served upon all interested parties who are
given an adequate opportunity to take exceptions before
the administrative body enters its final order; and that
in departing from such uniform practice the Commission
violated the provisions of the Natural Gas Act which re-
quire a full and fair hearing, satisfying not only the con-
stitutional requirements of due process of law but also the
basic principles of proper administrative procedure. By
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an order dated November 4, 1941 the Commission denied
this application for a rehearing.

On October 27, 1941. oral argument was had before the
Commission en banc.

On June 1, 1942 the Commission served upon Hope
its "Order Reducing Rates" and its "Findings As To
Lawfulness Of Past Rates," dated May 26, 1942, which
contain a number of findings, incorporate therein the Com-
mission's Opinion No. 76, and are the orders herein peti-
tioned to be reviewed by this Honorable Court.

Said "Order Reducing Rates" ordered Hope: (A) to
decrease its interstate rates on an annual basis by not less
than $3,609,857; (B) to charge its five interstate customer
companies in the future average rates per thousand cubic
feet of gas as follows: The East Ohio Gas Company, 29.5¢,
The Peoples Natural Gas Company, 28.5¢, Fayette County
Gas Company, 28.5¢, The Manufacturers Light and Heat
Company, 28.5¢ and The River Gas Company, 35¢; (C)
to file on or before July 1, 1942 new schedules of rates
reflecting not less than such reduction and providing for
such average rates; (D) to make such new schedules ef-
fective as to all bills based on meter readings made on
or after July 15, 1942; and (E) on and after the effective
date of such new schedules to cease and desist from making,
demanding or receiving any rates and charges other than
those so ordered until changed by order of the Commis-
sion. Said order required a substantial reduction in the
average rates charged by Hope to each company except
The River Gas Company, which latter rate was not changed
by said order.

In said "Findings As To Lawfulness Of Past Rates"
the Commission found, among other matters, that the in-
terstate rates charged by Hope were unjust, unreasonable
and excessive and therefore unlawful to the extent of
$920,029 for the year 1939, $4,210,154 for the year 1940
and $3,609,857 annually since 1940, and that the rates
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charged by Hope to said The East Ohio Gas Company were
unjust, unreasonable, excessive and therefore unlawful to
the extent of $830,892 during 1939, $3,219,551 during 1940,
and $2,815,789 annually since 1940; and declared that
"Since the enactment of the 1938 Natural Gas Act this
Commission has had exclusive jurisdiction to determine
the lawfulness of the interstate wholesale rates charged
by Hope and other natural gas companies."

On June 24, 1942 Hope filed with the Commission its
application for a reconsideration, rehearing and stay of
the Commission's said findings and orders dated May 26,
1942 in accordance with Sections 19(a) and 19(c) of the
Natural Gas Act (15 U. S. C. Sees. 717r(a) and (c)). In
this application Hope urged before the Commission each
of the objections to said findings and orders which Hope
requests this Honorable Court to consider and which are
hereinafter set forth as the points on which Hope intends
to rely.

On July 9, 1942 the Commission served upon Hope
its order dated July 7, 1942 denying Hope's aforesaid ap-
plication for a reconsideration, rehearing and stay of the
Commission's findings and orders dated May 26, 1942.

(b)

THE FACTS AND THE STATUTES UPON WHICH
VENUE IS BASED.

Hope was a party to proceedings under the Natural
Gas Act as hereinbefore set forth. Hope is located entirely
within the State of West Virginia and has its principal
place of business at Clarksburg, West Virginia, all within
the circuit of this Honorable Court.

The statute upon which venue is based is Section 19(b)
of the Natural Gas Act (15 U. S. C. Sec. 717r(b)) which,
so far as here pertinent, reads as follows:

"(b) Any party to a proceeding under this act
aggrieved by an order issued by the Commission in
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such proceeding may obtain a review of such order in
the circuit court of appeals of the United States for
any circuit wherein the natural-gas company to which
the order relates is located or has its principal place
of business, or in the United States Court of Appeals
for the District of Columbia, by filing in such court,
within sixty days after the order of the Commission
upon the application for rehearing, a written petition
praying that the order of the Commission be modified
or set aside in whole or in part. A copy of such peti-
tion shall forthwith be served upon any member of the
Commission and thereupon the Commission shall cer-
tify and file with the court a transcript of the record
upon which the order complained of was entered. Upon
the filing of such transcript such court shall have ex-
clusive jurisdiction to affirm, modify, or set aside such
order in whole or in part. * * *"

(C)
THE RELIEF PRAYED.

Hope respectfully prays:

(1) That a copy of this petition be forthwith served
upon a member of the Commission in accordance with
Section 19(b) of the Natural Gas Act (15 U. S. C. Sec.
717r(b)), and upon the other respondents, the City of
Cleveland, the City of Akron, and the Pennsylvania Public
Utility Commission, in accordance with this Honorable
Court's Rule 27;

(2) That the Commission be required, in compliance
with said Section 19(b) of the Natural Gas Act, to certify
and file with this Honorable Court a transcript of the rec-
ord upon which the orders complained of in this petition
were entered, including the pleadings, motions, applica-
tions, exceptions, exhibits, testimony, report of the Trial
Examiner, various orders of the Commission and the final
opinion, findings and orders of the Commission in said
proceedings before it bearing its docket Nos. G-100, G-101,
G-113 and G-127;
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(3) That this Honorable Court review the Commis-
sion's said "Order Reducing Rates" and "Findings As To
Lawfulness Of Past Rates" dated May 26, 1942 in said pro-
ceedings before the Commission;

(4) That after such review this Honorable Court set
aside said orders, and each of them, in whole; and

(5) That this Honorable Court grant Hope such other
and further relief as may be required by law and the Con-
stitution of the United States and such other and further
relief as may be just and equitable.

(d)
THE POINTS ON WHICH THE PETITIONER

INTENDS TO RELY.
Hope intends to rely upon each of the separately num-

bered points set forth below. Without waiving any of
these but solely for the convenience of this Honorable
Court Hope states that the principal questions raised by
these points are the following:

(a) Whether Hope was accorded a fair hearing in ac-
cordance with the Natural Gas Act and the Constitution.

(b) Whether a rate base which includes merely the
depreciated book cost of Hope's property devoted to public
service and ignores (i) the much larger original cost of
that property, (ii) the much larger reproduction cost of
that property, (iii) the 50% increase in the applicable price
levels between the average dates that the property was
constructed and the date the rate base was determined, and
(iv) all evidence whatsoever of the much larger present
value of that property is a valid rate base under the Nat-
ural Gas Act and the Constitution.

(c) Whether a rate base from which has been deducted
a theoretical calculated depreciation reserve which is much
greater percentagewise than the actual accrued deprecia-
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tion in Hope's property determined by engineering obser-
vation, measurements and judgment and from the actual
depreciation experience of the property is a valid rate base
under the Natural Gas Act and the Constitution.

(d) Whether the amounts allowed in the rate base for
unoperated leaseholds, additional capital expenditures and
working capital were reasonable and proper allowances
under the Natural Gas Act and the Constitution.

(e) Whether the Commission can under the Natural
Gas Act and the Constitution fix the fair rate of return
in accordance with what it found to be present day costs of
money, while fixing the rate base in accordance with the
varying costs of property over the last forty years, in view
of the uncontradicted evidence that at the times said prop-
erty costs were actually incurred the costs of capital for
such enterprises were very substantially higher than pres-
ent day capital costs.

(f) Whether in fixing rates for the future the Com-
mission can under the Natural Gas Act and the Constitu-
tion wholly ignore Hope's operating experience in the past
and particularly for the years 1937 to 1939, both inclusive,
and base future rates solely on the abnormal war year
1940.

(g) Whether the Commission properly determined
certain operating expenses of Hope.

(h) Whether the Commission under the Natural Gas
Act has any authority whatever to consider or pass upon
the lawfulness of Hope's past rates fixed by schedules filed
with it; and, if it has such authority, whether it did not com-
mit for past years the same errors on rate base, rate of re-
turn and operating expenses as it committed in fixing
Hope's future rates, as well as additional errors.

The points which raise these and some other questions,
upon each of which points Hope relies and each of which
was urged before the Commission as an objection by Hope
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in its application for a reconsideration, rehearing and stay
which the Commission denied as hereinbefore set forth,
are as follows:

PART A
As To The Commission's "Order Reducing Rates":

Point 1.

The Commission failed to accord Hope the hearing
required by Section 5(a) of the Natural Gas Act (15 U. S.
C. Sec. 717d(a)) and the fair hearing required by the
due process clause of Amendment V to the Constitution of
the United States, particularly in putting on Hope the
effective burden of proof to establish the justness and
reasonableness of its interstate rates; in requiring that
such burden be discharged by Hope without being apprized
of the specific claims of the complainants, respondents
the Cities of Cleveland and Akron and the Pennsylvania
Public Utility Commission, or the Commission against it;
in adopting and applying in said findings and orders after
closing the taking of evidence the very rate base theories
which during the taking of the evidence it rejected in its
order of December 20, 1940 denying the motion of the Cities
of Cleveland and Akron for an immediate order reducing
rates; in refusing by its order of October 3, 1941 to serve
upon Hope a copy of the report of its Examiner, who alone
heard all the evidence; and in denying Hope any oppor-
tunity to except to said Examiner's report and be heard
thereon or to know otherwise, prior to the Commission's
orders served June 1, 1942, either the specific claims against
its rates or the action thereon contemplated by the Com-
mission. The Commission therefore erred in stating in
its Opinion No. 76, incorporated by reference in said find-
ings and orders, that "Each party to these proceedings
was cognizant of the issues and was afforded ample oppor-
tunity to present evidence."
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Point 2.

The Commission exceeded the power and authority
delegated to it by the Natural Gas Act, and the power and
authority constitutionally delegable to it by Congress, by
adopting and applying a rule that whether rates for inter-
state sales of natural gas are unjust, unreasonable and ex-
cessive, and therefore unlawful, under Sections 4(a) and
5(a) of the Natural Gas Act (15 U. S. C. Sees. 717c(a) and
717d(a)) is to be determined solely and exclusively upon
the rate of return earned upon a so-called rate base con-
sisting of the book cost, adjusted only for so-called account-
ing errors, of the properties rendering such service, less
a hypothetical depreciation reserve requirement, plus work-
ing capital, irrespective of the relationship of such ad-
justed book cost, or of such adjusted book cost less such
hypothetical reserve requirement, to the original cost or the
present value of such properties. Under this rule the Com-
mission gave no consideration to the rate of return earned
upon the present value, or upon the original cost or the
actual legitimate cost or such cost less the actual existing
depreciation, of such properties of Hope, all of which con-
stitutes legislation and administration by the Commission
in excess of its statutory and constitutional powers.

Point 3.

The Commission failed to discharge the duty imposed
upon it by the Natural Gas Act, including Section 6(a)
thereof (15 U. S. C. Sec. 717e(a)), of investigating, ascer-
taining and considering the fair value of Hope's properties,
or the facts bearing thereon, in determining rates and
charges for Hope's interstate sales. Neither the facts bear-
ing on the fair value of Hope's property nor such fair
value itself were at any time investigated, ascertained or
considered by the Commission's staff or by the Commission.
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Point 4.

The Commission erroneously construed the term
"actual legitimate cost" as used in Section 6(a) of the
Natural Gas Act and the term "original cost" as used in
Section 6(b) of the Natural Gas Act (15 U. S. C. Sec.
717e(b)) as meaning the book cost of the property of a
natural-gas company, adjusted only for so-called account-
ing errors, and erroneously failed to construe said terms to
mean the amounts of money or its equivalent actually spent
to construct the property. The Commission, erroneously,
investigated and ascertained only such book cost of Hope's
property and, erroneously, neither investigated nor ascer-
tained the original cost or the actual legitimate cost of
Hope's property.

Point 5.
The Commission erroneously construed the term "the

depreciation therein" as used in Section 6(a) of the Natu-
ral Gas Act as meaning merely a hypothetical depreciation
reserve requirement, calculated on accounting principles,
applicable to the adjusted book cost of the property of a
natural-gas company, and erroneously failed to construe
said term to mean the depreciation actually existing in the
property of a natural-gas company. The Commission,
erroneously, neither investigated nor ascertained the de-
preciation actually existing in Hope's property, but merely
calculated the depreciation reserve which it thought should
appear on Hope's books and treated this revised book de-
preciation reserve as "the depreciation" in Hope's prop-
erty. The Commission further erroneously construed said
term "the depreciation therein" as including estimated
sums which a natural-gas company may spend in the future
to abandon its property. It erroneously included in its
revised book depreciation reserve for Hope many millions
of dollars which it estimated Hope would spend in the
540917 0 - 43 - 2
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future to abandon its properties and erroneously treated
these estimated future operating expenses as "deprecia-
tion" in Hope's property.

Point 6.

The Commission erroneously construed Sections 4(a)
and 5(a) of the Natural Gas Act to mean that a rate and
charge which in any one year produced any amount in ex-
cess of 61/2 per cent return upon the book cost, adjusted
only for so-called accounting errors, of the properties
rendering such service, less a hypothetical depreciation re-
serve requirement, plus working capital, is in such year
not just and reasonable, but is unjust and unreasonable and
hence unlawful, and that it is authorized to fix as the just
and reasonable rate and charge for each year one which
would produce only such return. The Commission rigor-
ously applied this erroneous construction in considering
and fixing Hope's interstate rates.

Point 7.
The Commission erred in not finding that the rates

charged and received by Hope for the transportation and
sale of natural gas in interstate commerce for resale for
ultimate public consumption are just and reasonable and
erred in finding that they are unjust, unreasonable and
excessive, and therefore unlawful, to the extent of $3,609,-
857 annually and in ordering that such rates be decreased
(a) to reflect a reduction in revenues on anannual basis of
not less than $3,609,857 and (b) to produce average rates
for the following customer companies for the future as
follows:
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Average Rate
Per M.c.f.--Cents

The East Ohio Gas Company 29.5
The Peoples Natural Gas Company 28.5
Fayette County Gas Company 28.5
The Manufacturers Light and Heat

Company 28.5
(Findings (24), (25), (26),
and Orders (A) to (E), in-
clusive, of "Order Reducing
Rates").*

In not finding Hope's rates just and reasonable as afore-
said and in making said findings and order and the further
findings and conclusions next italicized (first (except st
sentence), second, sixth (including table), eleventh and
twelfth, paragraphs under heading "Reasonable Earnings
and Rates for the Future" of Opinion No. 76):

(a) The Comnlission proceeded unlawfully, exceeded
its statutory and constitutional powers and erroneously
construed the terms and provisions of the Natural Gas Act
as set forth in Points 1, 2, 3, 4, 5 and 6 above;

(b) The Commission acted arbitrarily, unreasonably
and without support in the evidence and erroneously in-
corporated, reflected and relied upon the erroneous find-
ings and conclusions set forth in Points 8 to 21, inclusive,
below; and

(c) The Commission prescribed rates and charges
which do not permit Hope to earn the just compensation
for the use of its property in public service, or the fair re-
turn on the present fair value of its property, to which it
is entitled under Amendment V to the Constitution of the

* This and subsequent italicized references to said "Order
Reducing Rates" and said "Findings As To Lawfulness Of Past
Rates" and said Opinion No. 76 as incorporated therein designate
specific findings, orders, statements and conclusions of the Com-
mission constituting error and herein urged as points of objection
by Hope.
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United States and which deprive it of its property with-
out due process of law and take it for public use without
just compensation in violation of said Amendment V, by
reason of which said "Order Reducing Rates" and the
rates and charges prescribed for Hope by the Commission
therein are unconstitutional and void.

Point 8.

The Commission erroneously gave no consideration
whatever to any of the extensive evidence in the record
of the reproduction cost new, and less depreciation, of
Hope's property devoted to its interstate service and
erroneously rejected relevant evidence thereof consisting
of agreements between complainants, the Cities of Cleve-
land and Akron, and Hope's affiliate, The East Ohio Gas
Company, as to the reproduction cost new and less depre-
ciation of such properties of Hope (Exhibits 121 and 122,
Record, pp. 5927-5945). The Commission should have
found, and erred in not finding, that the reproduction cost
new of said physical properties (exclusive of property
used to transport coke oven gas and property acquired
by Hope from the Reserve Gas Company (excluded by
agreement, see footnotes 3 and 4 of Opinion No. 76), lease-
holds and working capital and without any allowance for
the development of Hope's business or for going concern
value or for discovery or other value of gas leaseholds)
was $94,973,856 as of December 31, 1938, $94,894,072 as of
December 31, 1939 and $95,882,315 as of December 31, 1940.
It not only ignored each and every part of Hope's evidence
thereon, but it ignored all other evidence of reproduction
cost and failed to investigate, make and consider a repro-
duction cost estimate of its own. These actions of the
Commission and each of them, and the findings and con-
clusions next italicized, are arbitrary, unreasonable, un-
lawful, unconstitutional, without support in the evidence
and reflect the errors specified in Points 1, 2, 3, 4 and 5
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above. (Finding (7) of "Order Reducing Rates"; second,
third, fourth, eighth and ninth paragraphs and footnote 6
under.the heading "The Company's Estimates of Repro-
duction Cost and Trended 'Original Cost' " of Opinion No.
76).

Point 9.

In arriving at its so-called rate bases the Commission
erroneously ignored all evidence of the very great changes
in price levels that occurred between the dates at which
various items of Hope's interstate properties were con-
structed, beginning with 1891, and the present and errone-
ously failed to take notice of such changes as a matter of
common and judicial knowledge. It should have found, and
erred in not finding, that approximately one-half of Hope's
properties in interstate service on December 31, 1938 were
constructed prior to 1917 at an original cost of approxi-
mately $25,000,000 and the other half since that date at
an original cost of approximately $45,000,000; that the
original cost of said properties of approximately $70,000,000
adjusted to actual 1938 prices would have been more than
$105,000,000 and that the present level of prices applicable
to Hope's properties is on the average 50 per cent above
the price levels at which said properties were actually
constructed. The Commission not only ignored all evi-
dence of the changing price levels 1but it did not itself in-
vestigate, determine or give any consideration to any
change in the level of prices applicable to Hope's proper-
ties between the respective dates at which Hope's inter-
state properties were actually constructed and the date
of its investigation, either as an important factor bearing
upon the rate base or present fair value or the fair return
or otherwise. The Commission's findings and conclusions
as to Hope's evidence of the trended original cost of its
properties as next italicized and its failure to make such
findings and to-investigate and consider any change in the
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level of applicable prices, and each of them, are arbitrary,
unreasonable, unlawful, unconstitutional, without support
in the evidence, and reflect the errors specified in Points
1, 2, 3, 4 and 6 above. (Finding (8) of "Order Reducing
Rates"; fifth (except the first two sentences), sixth, sev-
enth, eighth and ninth. paragraphs and footnote 6 under
.the heading "The Company's Estimates of Reproduction
Cost and Trended 'Original Cost' " of Opinion No. 76).

Point 10.

The Commission erroneously did not find either the
original cost or the actual legitimate cost of Hope's prop-
erties. The Commission should have found, and erred in
not finding, that the original cost and the actual legitimate
cost of Hope's properties (exclusive of distribution prop-
erties, property used to transport coke oven gas, property
acquired by Hope from the Reserve Gas Company and
working capital) was $69,735,638 as of December 31, 1938,
$69,609,811 as of December 31, 1939 and $70,574,297 as of
December 31, 1940. The Commission's failure to make such
findings and its findings and conclusions as to Hope's evi-
dence of the original cost of its property as next italicized,
and each of them, are arbitrary, unreasonable, unlawful,
unconstitutional, without support in the evidence, and re-
flect the errors specified in Points 1, 2, 3, 4 and 6 above.
(Findings (9) and (10) of "Order Reducing Rates"; sec-
ond paragraph under the heading "Actual Legitimate
Cost"; first (except the 1st and 5th sentences), third (ex-
cept the (st and 2nd sentences), fifth (st sentence only),
seventh (last sentence only), eighth, ninth (first and last
sentences only), .tenth, eleventh, thirteenth (except table),
fourteenth (last 3 sentences only) ad fifteenth (except the
1st sentence) paragraphs and Table A under the heading
"The Company's Estimated 'Original Cost' "; and each
paragraph under the heading "Impropriety Of Including
In Rate Base Items Previously Charged To Expense" of
Opinion No. 76).
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Point 11.
The Commission erroneously found what it termed the

"actual legitimate cost" of Hope's property (exclusive of
distribution property, property used to transport coke-
oven gas, and unoperated acreage) to be Hope's "Gross
Investment in Gas Plant in Service" as follows:

As of December 31, 1938 $51,207,621
As of December 31, 1939 51,019,585
As of December 31, 1940 51,957,416
For the Future 51,957,416

(Finding (11) of "Order
Reducing Rates").

Said findings and the findings and conclusions next itali-
cized, and each of them, are arbitrary, unreasonable, un-
lawful, unconstitutional, without support in the evidence,
and reflect the errors specified in Points 1, 2, 3, 4, 6 and
10 above. (Table A; all paragraphs and table (except find-
ings as to net additions in 1939 and 1940) under heading
"Actual Legitimate Cost or Gross Plant Investment"; last
2 sentences of first paragraph. and the subsequent text and
table under heading "Conclusions With Respect .to the Rate
Base" of Opinion, No. 76).

Point 12.
The Commission erroneously found what it termed the

"actual existing depletion and depreciation" in Hope's
property (exclusive of distribution property, property used
to transport coke oven gas and unoperated acreage) to be
as follows:

As of December 31, 1938 $21,188,122
As of December 31, 1939 21,737,823
As of December 31, 1940 22,328,016
For the Future 22,328,016

(Finding (12) of "Order Reduc-
ing Rates"; table and last para-
graph under heading "Conclusions
With Respect to the Rate Base" of
Opinion No. 76).
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The Commission should have found, and erred in not find-
ing, that the "actual existing depletion and depreciation"
in Hope's said properties, and "the depreciation therein,"
was no more than approximately 34.5 per cent of the un-
depreciated value of the physical properties and 71.5 per
cent of the original acquisition cost of the operated leases
(or an average of 35.15 per cent as of December 31, 1938,
36.06 per cent as of December 31, 1939 and 36.71 per cent
as of December 31, 1940). Said findings and the further
findings and conclusions next italicized, and said failure to
make such findings, and each of them, are arbitrary, un-
reasonable, unlawful, unconstitutional, without support in
the evidence and reflect the errors specified in Points 1 to
6 and 8 to 11, inclusive, above. (First (st sentence only),
second, third and fourth paragraphs under the heading
"Depletion and Depreciation"; first (2nd sentence only),
third (last sentence only), fourth (1st sentence only),
fifth, sixth (1st, 3rd and last sentences and footnote 20
only), seventh, eighth (first 2 sentences, footnote 22 and
first 2 sentences after "(3)" only), ninth, tenth, and
twelfth paragraphs under the heading "The Required
Reserve For Depletion and Depreciation" and second
sentence under heading "Rate Base" of Opinion No. 76).
Said findings also:

(a) Disregard all the evidence as to the actual exist-
ing depreciation and depletion in said properties as de-
termined by observation, measurement, engineering and
operating judgment, the actual depreciation experience of
said properties and the decline in gas content, in favor of
hypothetical accounting reserves, applicable only to book
costs, based on estimated annual depreciation and de-
pletion rates and on estimated accruals necessary to pro-
vide for the future expense to abandon properties;

(b) Apply erroneous estimated annual rates of de-
preciation and depletion based on estimated service lives
of short duration and on estimated depletion percentages
which disregard Hope's actual experience on depreciation,
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depletion and salvage and which have no foundation in
fact; and

(c) Calculate excessive depreciation and depletion
reserves by application of the aforesaid erroneous annual
rates and by assuming, contrary to the facts and to the
evidence, that the "existing depletion and depreciation"
in the properties purchased by Hope at the time of their
purchase was measured by the book depreciation and de-
pletion reserves of the companies from which Hope pur-
chased such properties; that Hope's book reserves measure
the "actual existing depletion and depreciation" in Hope's
autos and trucks and drilling and cleaning equipment; that
the hypothetical reserve for depreciation of Hope's com-
munication equipment should be sufficient at the present
time not only to retire all of the present communication
equipment at the end of its estimated useful life but all of
the communication equipment which Hope has ever retired
from the beginning of business to date; that each field line
will be abandoned upon the exhaustion of the particular
gas pool areas to which the Commission assigned it as
these alleged pools existed at December 31, 1938; that field
lines will handle gas only from wells existing on December
31, 1938; that the depletion of 772 existing wells can be
based on the rate of gas production from all of Hope's
abandoned wells plus its existing 3300 wells; that an esti-
mated amount for the future cost of abandoning properties
constitutes "existing depletion and depreciation" and that
there is additional existing depletion of over $2,100,000 in
such of Hope's properties as were originally capitaliied on
its books, including therein the construction costs of only
772 wells, by reason of the fact that in the future it will cost
an estimated $3,285,000 to abandon Hope's 3300 existing
wells.
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Point 13.

The Commission erroneously found that its purported
"actual legitimate cost" of Hope's property (exclusive
of distribution property, property used to transport coke
oven gas and unoperated acreage), less its purported
"actual existing depletion and depreciation," is as follows:

As of December 31, 1938 $30,019,499
As of December 31, 1939 29,281,762
As of December 31, 1940 29,629,400
For the Future 29,629,400

(Finding (13) of "Order Reducing
Rates;" table and last paragraph
under heading "Conclusions With
Respect to the Rate Base" of
Opinion No. 76).

Said findings, and each of them, are arbitrary, unreason-
able, unlawful, unconstitutional, without support in the
evidence, and reflect the errors specified in Points 1, 2, 3,
4, 5, 6, and 8 to 12, inclusive, above. The Commission should
have found, if it desired to find the original cost or actual
legitimate cost of said properties of Hope, less actual ex-
isting depletion and depreciation, and erred in not find-
ing the same to be $44,781,361 as of December 31, 1938,
$44,083,535 as of December 31, 1939 and $44,246,477 as of
December 31, 1940. The Commission further erred in
deducting any amount for depletion or depreciation from
the original cost or actual legitimate cost of Hope's prop-
erties for rate base purposes.

Point 14.

The Commission erroneously found what it termed the
"actual legitimate cost" of Hope's unoperated acreage to
be as follows:
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As of December 31, 1938 $584,382
As of December 31, 1939 567,152
As of December 31, 1940 566,105
For the Future 566,105

(Finding (15) of "Order Reducing
Rates;" last full sentence under
the heading "Other Used and U-e-
ful Property" and table and last
paragraph under heading "Con-
clusions With Respect to the Rate
Base" of Opinion No. 76).

The Commission should have found, and erred in not find-
ing, that the original cost and the actual legitimate cost of
such unoperated acreage was $681,882 as of December 31,
1938, $664,652 as of December 31, 1939 and $663,605 as of
December 31, 1940. Said findings and said failure to make
such findings, and each of them, are arbitrary, unreason-
able, unlawful, unconstitutional, without support in the
evidence and reflect the errors specified in Points 4 and 10
above.

Point 15.

The Commission erroneously found that the working
capital necessary for the continued and efficient operation
of Hope's interstate natural gas business is as follows:

As of December 31, 1938 $2,100,000
As of December 31, 1939 2,100,000
As of December 31, 1940 2,125,000
For the Future 2,125,000

(Finding (16) of "Order Reducing
Rates;" third and fourth para-
graphs under heading "Materials
and Supplies Plus Cash Working
Capital" and table and last para-
graph under heading "Conclusions
With Respect to the Rate Base"
of Opinion No. 76).
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The Commission should have found, and erred in not find-
ing, that said amount should be $2,997,230 in each year.
Said findings, and said failure to make such finding, and
each of them, are arbitrary, unreasonable, unlawful and
without support in the evidence.

Point 16.

The Commission erroneously found that Hope's addi-
tional capital expenditures (less increases in depletion and
depreciation reserves) in the three-year period 1941-1943
would result in an average increase in net actual legitimate
cost for that period of only $1,392,021. (Finding (17) of
"Order Reducing Rates;" text and footnote under head-
ing "Estimated Additional Fixed Capital Expenditures"
and table and last paragraph under heading "Conclusions
With Respect to the Rate Base" of Opinion No. 76). The
Commission should have found and erred in not finding that
the actual increase in net actual legitimate cost by July 1,
1942, when Hope was ordered to file new rates, upon the
basis of its own estimates of annual depletion and depre-
ciation, was $2,027,021, and that for the future period after
July 15, 1942, for which the Commission ordered new rates,
the average increase in net actual legitimate costs would be
at least an additional $2,027,021. Said findings and said
failure to make such findings, and each of them, are arbi-
trary, unreasonable and unlawful.

Point 17.

The Commission erroneously found, and used as the
basis of its said order, rate bases as follows:

As of December 31, 1938 $32,703,881
As of December 31, 1939 31,948,914
As of December 31, 1940 32,320,505
For the Future 33,712,526

(Finding (18) of "Order Reduc-
ing Rates;" table and last para-
graph under heading "Conclusions
With Respect to the Rate Base''
of Opinion No. 76).
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Upon the basis of the evidence before it, upon the evidence
which it erroneously excluded as set forth in Point 8 above
and the relevant evidence of the determinations by the
State of West Virginia of the true value in money of
Hope's physical property which the Commission errone-
ously rejected (Exhibits 108 and 109, Record, pp. 5399-
5429), or upon its own investigation as to the present value
of Hope's interstate properties, which the Commission
erroneously failed and refused to make, the Commission
should have found, and erred in not finding, that the present
value of said properties was not less than $66,360,837 as of
December 31, 1938, $65,404,707 as of December 31, 1939,
$65,392,233 as of December 31, 1940 and $68,265,225 for the
future, and that for the purpose of determining just and
reasonable rates the rate base should be represented by
said present values. Said findings, said rejections of
relevant evidence, said failure to make investigation, and
said failures to make such findings, and each of them, are
arbitrary, unreasonable, unlawful, unconstitutional, with-
out support in the evidence, and reflect the errors specified
in Points 1 to 6 and 8 to 16, inclusive, above.

Point 18.
The Commission erroneously found that the fair rate

of return for Hope is not more than 61/2 per cent upon
the rate bases found by it and that $2,191,314 is the maxi-
mum fair annual return which Hope is entitled to earn
in the future. (Findings (18) and (19) of "Order Reduc-
ing Rates;" second and third paragraphs and footnote 5
under the heading "Corporate And Financial istory;"
first sentence under heading "Rate Base;" last paragraph
under heading "Impropriety Of Including In Rate Base
Items Previously Charged To Expense;" and all para-
graphs except the first 5 sentences under heading "Rate
of Return" of Opinion No. 76). The Commission should
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have found, and erred in not finding, that the fair rate
of return on the present fair value of Hope's interstate
property is not less than 8 per cent; that the fair rate of
return upon a prudent investment or original cost or actual
legitimate cost rate base for Hope's interstate property is
not less than a weighted average of 11.8 per cent; and that
the minimum fair annual return to which Hope is entitled
from its interstate business and upon its interstate prop-
erties is at least $5,000,000. Said findings and said failures
to make such findings, and each of them, are arbitrary,
unreasonable, unlawful, unconstitutional, without support
in the evidence, and reflect the errors specified in Points
1 to 6 and 8 to 17, inclusive, above.

Point 19.

The Commission erroneously found that Hope's opera-
tions for 1940, as adjusted by the Commission, are a proper
basis for fixing future rates. (Finding (20) of "Order Re-
ducing Rates;" first paragraph under heading "Operating
Revenues and Expenses;" first paragraph under heading
"Future Operating Expenses;" and first paragraph (ex-
cept st sentence) under heading "Reasonable Earnings
and Rates for the Future" of Opinion No. 76). The Com-
mission should have found, and erred in not finding, that
the year 1940 was a year of abnormal operations by Hope;
that Hope's sales of gas in that year greatly exceeded
those of any other year in the previous twenty; that Hope's
operating expenses for that year were abnormally low (by
at least $2,000,000) with relation to the volume of sales
because of the necessity and temporary feasibility of meet-
ing the sudden industrial demands of that year by excessive
withdrawals from Hope's own gas reserves and at costs far
below normal or average costs; and that Hope's average
operating experience for the years 1937 to 1939, inclusive,
or at most for the years 1937 to 1940, inclusive, adjusted
for known increases in operating expenses, is the proper
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basis for testing the reasonableness of present rates or
fixing future rates. Said findings and said failures to make
such findings, and each of them, are arbitrary, unreason-
able, unlawful and without support in the evidence.

Point 20.

The Commission erroneously found that the proper
credit to Hope's operating expenses by reason of the gaso-
line and butane extracted from its gas by its affiliate, Hope
Construction & Refining Company, and the steam and boiler
fuel furnished such company (except steam furnished at
Goff Station), was $352,516 for 1939, $304,697 for 1940 and
$304,697 annually since 1940. (Finding (22) of "Order Re-
ducing Rates;" all paragraphs and tables under heading
"Affiliate's Excess Profits From Processing Hope Com-
pany's Gas" of Opinion No. 76). The Commission should
have found, and erred in not finding, that the proper credit
resulting from such operations should be an average of
$178,656 per year for the period 1937-1939, inclusive, and
$174,288 per year for the period 1937-1940, inclusive. Said
findings, and said failure to make such findings, and each
of them, are arbitrary, unreasonable, unlawful, unconsti-
tutional, without support in the evidence and reflect as to
the property and operations of Hope Construction & Re-
fining Company the same errors as specified with respect
to the property and operations of Hope in Points 1 to 6
and 8 to 19, inclusive, above and 21 below.

Point 21.

The Commission erroneously found that the reason-
able and proper allowances for Hope's operating expenses
were as follows:
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1939 1940 Since 1940

Operating Expenses $14,242,454 $15,775,195 $16,272,934
Miscellaneous Gas

Revenues ( 68,695) ( 83,275) ( 83,275)
Allocation of Costs

to Local West
Virginia Sales ( 2,328,110) ( 2,694,075) ( 2,694,075)

Total Deductions from
Interstate Revenues $11,845,649 $12,997,845 $13,495,584

(Finding (23) of "Order Reducing Rates.")

The Commission should have found, and erred in not find-
ing, that the reasonable and proper allowances for Hope's
operating expenses (including amortization of reclassifica-
tion and rate case expenses) and after allocation of costs
to local West Virginia sales, miscellaneous gas revenues,
and taxes (namely, the "Total Deductions from Interstate
Revenues") were $13,157,098 for 1937, $12,980,238 for
1938, $12,646,399 for 1939, $14,658,087 for 1940, at least
$15,475,034 annually since 1940 and at least $17,475,034 an-
nually after July 15, 1942.

Said findings and the further findings and conclusions
next italicized as follows: all paragraphs under the heading
"Depletion and Depreciation Expenses"; 4th, 5th, 6th and
8th sentences under heading "Reclassification and Rate
Case Expenses"; second paragraph (3d, 4th, 7th and 8th
sentences only) under the heading "Exploration and De-
velopment Costs"; all paragraphs under the heading "Af-
filiate's Excess Profits From Processing Hope Company's
Gas"; third (except 1st sentence), sixth and seventh para-
graphs under the heading "Other Adjustments to Operat-
ing Expenses"; amounts set forth for following items in
the first table under heading "Operating Expenses Sum-
mary": "Excess Profits on Gasoline and Butane," "Steam
Furnished H. C. & R. Co.," "Excess Cost of Coke-oven
Gas," "Donations," "Expenses Applicable to Prior
Years," "Adm. & General Expenses Capitalized in Error,"
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"Depletion and Depreciation," "Reclassification and Rate
Case Expenses," "Total Decreases," "Total Increases,"
"Total Adjustments"; amounts set forth for following
items in the second table under the heading "Operating
Expenses Summary" and in the last table before the head-
ing "Rate of Return": "Natural Gas Production,"
"Transmission Expenses," "Administrative and General
Expenses," "Depletion," "Depreciation" (interstate and
specific distribution), "Exploration and Development
Costs," "Taxes: State and Miscl. Federal," "Federal In-
come Tax" (as adjusted for future), "Total Interstate,"
"Total Distribution," "Total Operating Expenses"; sec-
ond (except 1st sentence), fourth (except table) and fifth
paragraphs and footnote 32 under the sub-heading "Fed-
eral Income Tax" of the heading "Operating Expenses
Summary"; amounts set forth for following items in the
first table after the sub-heading "Federal Income Tax" of
the heading "Operating Expenses Summary" and in the
first table under the heading "Reasonable Earnings and
Rates for the Future": "Interstate Operating Expenses"
and "Operating Expenses," "Allocation of Costs to Local
West Virginia Sales" including "Specific Distribution Ex-
penses" and "Return at 61/2% on Distribution Property"
in Footnote 31, "Federal Income Tax at 40%" (after in-
come tax saving), "Total Deductions from Interstate Reve-
nues," "Net Operating Revenue (Income) from Interstate
Sales," "Return at 612½% on Interstate Rate Base," "Ex-
cess Earnings before Income Tax Saving," "Income Tax
Saving," "Excess Earnings after Income Tax Saving,"
"Excess of Future Net Operating Income over 61/2% Re-
turn"; second and fifth (3rd sentence only) paragraphs
under the heading "Reasonable Earnings and Rates for
the Future" of Opinion No. 76, and each of said findings
and conclusions, and the failures of the Commission to
make the findings it should have made as aforesaid, are

540917 0 - 43 - 3
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arbitrary, unreasonable, unlawful, unconstitutional and
without support in the evidence, particularly because:

(a) The Commission erroneously based depreciation
and depletion charges upon the book cost of Hope's proper-
ties, adjusted only for so-called accounting errors, in lieu
of basing the same upon the present or replacement value
of said properties as is required by the Natural Gas Act
and in order to avoid depriving Hope of said properties
without due process of law and taking them for public use
without just compensation in violation of Amendment V
to the Constitution of the United States. In so doing the
Commission allowed no depreciation or depletion charge in
respect of thousands of items of property owned by Hope
which are actually existing and being consumed in the
interstate service of Hope and for which no amounts what-
soever appear in said adjusted book cost;

(b) The Commission erroneously failed to allow any
amount whatsoever for the annual depreciation and deple-
tion of the net additional properties added by Hope since
December 31, 1940 to date and non used in its interstate
service, which the Commission found to total $1,392,021
and which it should have found as $2,027,021 as set forth
in Point 16 above; and further erroneously failed to allow
any amount whatsoever for the annual depreciation and
depletion of the net additional properties which will be
added by Hope as set forth in Point 16 above during the
future period after July 15, 1942, for which the Com-
mission ordered new rates;

(c) The Commission used erroneous annual deprecia-
tion rates which reflect erroneous estimated service lives
and which disregard Hope's actual experience on deprecia-
tion and salvage and which have no foundation in fact, and
applied hypothetical annual depletion calculations to the
construction costs of a large portion of Hope's field lines
which are subject only to depreciation and not to deple-
tion;
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(d) The Commission erroneously made no provision

in operating expenses for the substantial actual expense
incurred by Hope in abandoning its wells and other prop-
erty: actually abandoned since January 1, 1939 or for such
actual expense as it will be incurred by Hope in substantial
amounts in the future period for which the Commission
ordered new rates, and erroneously requires Hope to pay
such expenses from the cash or property previously ac-
quired by Hope or from the return which the Commission
purported to allow it for such period and the future;

(e) The Commission erroneously failed to include in
Hope's 1940 operating expenses $165,963 actually expended
by Hope in that year for a deep test well which proved non-
productive;

(f) The Commission erroneously allowed for the re-
turn to Hope on its West Virginia distribution properties
only 612 per cent upon the book cost of said properties
less Hope's book depreciation reserve therefor, thus com-
mitting in respect of said distribution properties the errors
committed in respect of Hope's interstate properties as set
forth in Points 1 to 6 and 8 to 19, inclusive, above, and
erroneously assuming, contrary to fact and without evi-
dence, that Hope's book depreciation reserve for said prop-
erties measured the depreciation therein, and erroneously
allowed as the annual depreciation allowance for such
property only Hope's book depreciation charge, in lieu of
allowing for such return and depreciation a total amount
of not less than $250,000 per year;

(g) The Commission erroneously eliminated $16,455
from Hope's actual 1939 operating expenses and $16,882
from its actual 1940 operating expenses primarily for esti-
mated property taxes allocated by the Commission to
Hope's coke oven gas lines, although the evidence showed
that Hope's total property taxes would have been the same
irrespective of its ownership and operation of these lines;
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(h) The Commission erroneously failed to make any
allowance for interest upon Hope's reclassification and rate
case expenses whose reimbursement to Hope the Commis-
sion deferred over a period of ten years, nor did it allow
any provision in Hope's working capital in lieu of such
interest provision;

(i) The Commission in calculating its claimed "In-
come Tax Saving" under the interstate rates prescribed
by it erroneously overlooked, disregarded and neglected
to take into account the fact that under the United States
Internal Revenue Code the income tax depletion deduc-
tions which would be allowed Hope under the reduced rates
prescribed by the Commission would decrease by at least
one-third, thus, on the Commission's own theories, increas-
ing the federal income tax payable by Hope in the future
from the $76,579 allowed by the Commission to at least
$379,696 and decreasing the so-called "Income Tax Sav-
ing" and the total amount of rate reduction calculated by
the Commission by $303,117;

(j) The Commission further erroneously overlooked,
neglected and failed to take into account the fact that the
future federal income tax rate upon the earnings of Hope
Construction & Refining Company will be at least 40 per
cent instead of the actual tax rates in past years which the
Commission reflected in its future credit for so-called ex-
cess profits from the gasoline and butane extracted by said
company; and

(k) The Commission in using Hope's 1940 operating
expenses, as adjusted by it, in fixing rates for the future
made the errors specified in Point 19 above and further
and erroneously failed to adjust Hope's operating ex-
penses upward by at least $2,000,000 to reflect the fact that
Hope's own production system can not supply during the
period for which the Commission ordered new rates the
volumes of gas produced therefrom in 1940, and otherwise
failed to allow Hope sufficient amounts in its future oper-
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ating expenses to explore for and produce, or to purchase,
the abnormal quantities of gas which it has been called
upon to deliver in 1940 and since and whose continued sale
the Commission assumes in fixing the future rates ordered
by it.

PART B
As To The Commission's "Findings As To

Lawfulness Of Past Rates":

Point 22.

The Commission exceeded the power and authority
delegated to it by the Natural Gas Act by making its said
"Findings As To Lawfulness Of Past Rates" and errone-
ously determined that it had such jurisdiction and authority
and that such findings are in the public interest (Finding
(2) of said "Findings"; fifth, ninth and succeeding sen-
tences under heading "Lawfulness of Past Rates" of Opin-
ion No. 76).

Point 23.

The Commission erroneously construed the Natural
Gas Act to mean that it had power and authority to deter-
mine that rates and charges contained in Hope's schedules
filed with it in 1938, and which for that year on the basis
of the Commission's theories and findings as adopted and
applied in its said findings and orders failed by more than
$1,170,000 to produce a 61/2 per cent return on the rate base
found by the Commission, became unjust, unreasonable and
unlawful in any subsequent year in which they produced
any amount in excess of said return on said rate base;
and that it had power and authority to fix as the only just,
reasonable and lawful rate and charge for any past year
the amount which would have produced precisely such
return in such year had such rate or charge actually been
in effect in such year. The Commission in said "Findings"
rigorously applied this erroneous construction.
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Point 24.

The Commission in said "Findings" erred in not find-
ing that the rates charged and received by Hope for the
transportation and sale of natural gas in interstate com-
merce for resale for ultimate public consumption were,
and in the future would be, just and reasonable and erred
in finding (a) that said rates were unjust, unreasonable
and excessive, and therefore unlawful, to the extent of
$920,029 for the year 1939, $4,210,154 for the year 1940,
and $3,609,857 since 1940 (on an annual basis) as set forth
in finding (21); (b) that the total required revenue for
all interstate service of Hope was for said years as set
forth in finding (22); (c) that the just, reasonable and
lawful rates for natural gas sold by Hope to The East Ohio
Gas Company were those required to produce compensation
in the amounts for said years set forth in finding (23); and
(d) that the rates charged and received by Hope for the
transportation and sale of natural gas to The East Ohio
Gas Company were unjust, unreasonable, excessive, and
therefore unlawful, to the extent of $830,892 during 1939,
$3,219,551 during 1940, and $2,815,789 on an annual basis
since 1940 as set forth in finding (24). In making said
findings:

(a) The Commission proceeded unlawfully, exceed-
ed its statutory and constitutional powers and erroneously
construed the terms and provisions of the Natural Gas Act
as set forth in Points 1, 2, 3, 4, 5, 6, 22 and 23 above;

(b) The Commission acted arbitrarily, unreasonably
and without support in the evidence and erroneously incor-
porated, reflected and relied upon the erroneous findings
and conclusions set forth in Points 25 to 27 below; and

(c) The Commission found rates and charges unjust,
unreasonable and excessive, and therefore unlawful, as set
forth in said findings (21) and (24), which permitted Hope
to earn no more than the just compensation for the use of
its property in public service, and the fair return on the
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present fair value of its property, to which it is entitled
under Amendment V to the Constitution of the United
States; and in finding the total required revenue for all
interstate service of Hope and that just, reasonable and
lawful rates for natural gas sold by Hope to The East
Ohio Gas Company were no more than those required to
produce compensation in the amounts set forth in said find-
ings (22) and (23), the Commission determined rates,
required revenue and compensation which, if anywhere
recognized or enforced, will deprive Hope of its property
without due process of law and take such property for pub-
lic use without just compensation in violation of said
Amendment V, by reason of which said findings (21) to
(24), inclusive, are unconstitutional and void.

Point 25.

With respect to findings (7), (8), (9), (10), (11), (12),
(13), (14), (15), (16) and (19) of said "Findings" the
Commission erred as to each to the extent, in the manner
and for the reasons hereinbefore specified for the same or
similar findings in said "Order Reducing Rates" and ref-
erence is hereby made to such of the above Points as are
listed below as designating the several specific grounds of
error urged as an objection by Hope to each and every such
erroneous findings. The above Points so referred to, which
are here incorporated as if here fully rewritten, relate to
said erroneous findings as follows:

Points Above
Here Referred to

Finding and Incorporated

(7) 8
(8) 9
(9) 10

(10) 10
(11) 11
(12) 12 and 13
(13) 14
(14) 15
(15) 16 and 17
(16) 18
(19) 20
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Point 26.

The Commission erroneously found that Hope's actual
operations for 1939 and 1940, respectively, are the reason-
able and proper bases for determining lawful rates in each
of those years, and that 1940 operations, as adjusted, are
the reasonable and proper basis for determining lawful
rates since 1940 as set forth in finding (17) of said "Find-
ings." The Commission should have found, and erred in
not finding, that the average of operations for the years
1937 to 1939, inclusive, or at most 1937 to 1940, inclusive,
was a proper basis for determining lawful rates for the
years 1938 to the present and for each of such years. The
Commission further erred in disregarding the actual oper-
ations of Hope under its existing rates during the year
1938, upon the basis of which it would have found, apply-
ing all of its own theories, findings and conclusions as set
forth in its said findings and orders, that the rates charged
by Hope for its interstate service in 1938 were just and
reasonable and failed to yield the fair annual return to
which Hope was entitled by $1,170,534, and that the rates
charged by Hope to The East Ohio Gas Company in 1938
failed to yield the compensation to which Hope was entitled
by $817,588. The Commission further erred in unlawfully
disregarding and in effect overruling its order of Decem-
ber 20, 1940, denying the motion of complainants, the Cities
of Cleveland and Akron, for an immediate order reducing
the rates of Hope to The East Ohio Gas Company. Said
findings, said failure to make such findings, and such dis-
regarding of actual operations and of its own previous or-
der, and each of them, are arbitrary, unreasonable and un-
lawful and reflect the errors specified in Points 22 and 23
above.
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Point 27.

The Commission erroneously made the findings as to
the reasonable and proper allowances for Hope's operating
expenses set forth in finding (20) of said "Findings" and
in the paragraphs, tables and pages of said Opinion No.
76 referred to in Point 21 above. Said findings, the Com-
mission's failures to make the findings referred to in Point
21 above, and each of them, are erroneous upon the grounds
set forth in Point 21 which is here incorporated as if here
fully rewritten, and upon the following additional grounds:

(1) The Commission erroneously and without any
basis whatsoever in the evidence determined that $27,244
of Hope's operating expenses for 1939 was applicable to
prior years;

(m) The Commission erroneously, and contrary to its
own pronouncement in finding (17) of said "Findings,"
calculated past rates upon the theory that Hope paid only
$39,716 federal income tax in 1939 and none whatsoever in
1940, although in fact it paid $191,521 in 1939 and $912,313
in 1940 as shown by the Commission's second tabulation
under the heading "Operating Expenses Summary" of
Opinion No. 76; and further erroneously assumed that
had the Commission's past rates been in effect Hope would
have paid only $39,716 federal income tax in 1939 and none
whatsoever in 1940, whereas it would have paid substan-
tial amounts even had said past rates been in effect by
reason of the reduced income tax depletion deductions to
which it would have been entitled under the United States
Internal Revenue Code as set forth in Point 21 above.
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WHEREFORE, Hope respectfully prays for relief as set
forth above.

HOPE NATURAL GAS COMPANY,

By WILLIAM B. COCKLEY,

WALTER J. MILDE,

THEODORE R. COLBORN,

1759 Union Commerce Building,
Cleveland, Ohio,

WILLIAM A. DOUGHERTY,

30 Rockefeller Plaza,
New York, New York,

KEMBLE WHITE,

ANTHONY F. MCCUE,

Clarksburg, West Virginia,
Its Attorneys.

STATE OF OHIO,
COUNTY OF CUYAHOGA, SS.

WALTER J. MILDE, being first duly sworn, says that
he is attorney for Hope Natural Gas Company, a corpo-
ration, petitioner herein; that he is duly authorized in the
premises; that he has read the foregoing Petition for Re-
view; and that the matters and things therein stated are
true as he verily believes.

WALTER J. MILDE.

SWORN TO before me and subscribed in my presence
this July 16, 1942.

CATHERINE MARTIN,

(Notarial Seal) Notary Public.



UNITED STATES ET AL. VS. HOPE NATURAL GAS CO.

Same day, to-wit, July 18, 1942, notification to respondents of
the filing of petition for review, together with a copy of the petition
for review, transmitted by mail to Federal Power Commission,
Washington, D. C.; City of Cleveland, Ohio; City of Akron, Ohio,
and Pennsylvania Public Utility Commission, Harrisburg, Penn-
sylvania, respondents.

July 22, 1942, the appearance of William B. Cockley and Wil-
liam A. Dougherty is entered for the petitioner.

Same day, the appearance of A. F. O'Neil, Director of Law, and
Clyde B. Macdonald, Assistant Director of Law, is entered for the
respondent City of Akron, Ohio.

July 23, 1942, the appearance of Richard J. Connor, General
Counsel, and Milford Springer, Counsel, is entered for the re-
spondent Federal Power Commission.

Same day, the appearance of Kemble White is entered for the
petitioner.

July 24, 1942, the appearance of Thomas A. Burke, Jr., Director
of Law; Spencer W. Reeder, Assistant Director of Law in Charge
of Utility Controversies; Robert E. May and Alex. W. Parker
is entered for the respondent City of Cleveland, Ohio.

July 29, 1942, the appearance of Samuel Graff Miller; Harry
M. Showalter; and Claude T. Reno, Attorney General, Common-
wealth of Pennsylvania, is entered for the respondent Pennsyl-
vania Public Utility Commission.

July 31, 1942, the appearance of Anthony F. McCue is entered
for the petitioner.

August 28, 1942, the transcript of record is filed.
September 10, 1942, application of petitioner for special permis-

sion to file a brief exceeding 50 printed pages is filed.
September 12, 1942, order granting special permission to peti-

tioner to file a brief in excess of 50 printed pages but not exceeding
215 printed pages is filed.

Same day, to-wit, September 12, 1942, motion of respondent,
City of Cleveland, to dismiss Part B of Petition for Review is
filed.

NoTE.-The motion to dismiss is in the words and figures follow-
ing, to-wit:
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204 City Hall,
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Washington, D. C.,
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United States Circuit Court of Appeals
FOR THE FOURTH CIRCUIT.

No. 4979.
October Term, 1942.

HOPE NATURAL GAS COMPANY,

Petitioner,
V.

FEDERAL POWER COMMISSION,

CITY OF CLEVELAND,

CITY OF AKRON,

PENNSYLVANIA PUBLIC UTILITY COMMISSION,

Respondents.

MOTION OF RESPONDENT, CITY OF CLEVELAND,
TO DISMISS PART B OF PETITION FOR REVIEW.

The City of Cleveland, a respondent in the above en-
titled cause, moves this Honorable Court to dismiss Part
B of the Petition for Review filed herein on the ground
that the Court has no jurisdiction under Section 19(b) of
the Natural Gas Act (52 Stat. 831; 15 U. S. C. A. 717r (b))
to review the "Findings as to Lawfulness of Past Rates"
entered by respondent, Federal Power Commission, on May
26, 1942. These "findings" do not constitute an "order"
within the meaning of Section 19(b) of the Natural Gas
Act.

THOMAS A. BURKE, JR.,

Director of Law,

SPENCER W. REEDER,

Assistant Director of Law in
Charge of Utility Controversies,

ROBERT E. MAY,

Attorneys for Respondent,
City of Cleveland.
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Notice of Motion.
Please take notice that this Motion of Respondent, City

of Cleveland, to Dismiss Part B of Petition for Review
will be brought on for hearing before this Honorable Court
on the 5th day of October, 1942, or as soon thereafter as
the Court may hear the same in the Postoffice Building
in the City of Richmond, Virginia.

THOMAS A. BURKE, JR.,

SPENCER W. REEDER,

ROBERT E. MAY,

Attorneys for Respondent,
City of Cleveland.

Proof of Service.
STATE OF OHIO,

CUYAHOGA COUNTY, SS.

Spencer W. Reeder, attorney for respondent, City of
Cleveland, being first duly sworn, deposes and says that on
the 11th day of September, 1942, he duly served a copy
of the within motion and brief in support thereof upon
counsel for petitioner, Hope Natural Gas Company, by
depositing the same on such date in the United States
Post Office at Cleveland, Ohio, in a sealed envelope, with
postage prepaid, addressed to William B. Cockley, At-
torney for Hope Natural Gas Company, at his post office
address, 1759 Union Commerce Building, Cleveland, Ohio;
that on the 11th day of September, 1942, he duly
served a copy of the within motion and brief in support
hereof upon counsel for respondent, Federal Power Com-
mission, by depositing the same on such date in the
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United States Post Office at Cleveland, Ohio, in a sealed
envelope, with postage prepaid, addressed to Richard J.
Connor, General Counsel, Federal Power Commission,
Washington, D. C.; that on the 11th day of September,
1942, he duly served a copy of the within motion and brief
in support thereof upon counsel for respondent, City of
Akron, by depositing the same on such date in the United
States Post Office at Cleveland, Ohio, in a sealed envelope,
with postage prepaid, addressed to A. F. O'Neill, Director
of Law, 304 Municipal Building, Akron, Ohio; that on the
11th day of September, 1942, he duly served a copy
of the within motion and brief in support thereof upon
counsel for respondent, Pennsylvania Public Utility Com-
mission, by depositing the same on such date in the United
States Post Office at Cleveland, Ohio, in a sealed envelope,
with postage prepaid, addressed to Claude T. Reno, At-
torney General, Pennsylvania Public Utility Commission,
Harrisburg, Pennsylvania.

SPENCER W. REEDER.

Sworn to before me and subscribed in my presence
this 11th day of September, 1942.

IRENE G. CASHMAN,

(Notarial Seal) Notary Public.
My Commission expires Mar. 27, 1944.



United States Circuit Court of Appeals
FOR THE FOURTH CIRCUIT.

No. 4979.
October Term, 1942.

HOPE NATURAL GAS COMPANY,

Petitioner,

V.

FEDERAL POWER COMMISSION,

CITY OF CLEVELAND,

CITY OF AKRON,

PENNSYLVANIA PUBLIC UTILITY COMMISSION,

Respondents.

BRIEF IN SUPPORT OF MOTION OF RESPONDENT,
CITY OF CLEVELAND, TO DISMISS PART B OF

PETITION FOR REVIEW.

* STATEMENT.

On May 26, 1942, the respondent, Federal Power Com-
mission, acting upon complaint of respondent, City of
Cleveland, and after investigation and hearing, made what
the Commission called "Findings as to Lawfulness of
Past Rates."

For the convenience of the Court, a copy of said Fed-
eral Power Commission "Findings as to Lawfulness of
Past Rates," together with the opinion incorporated by
reference in said findings, has been printed as an appendix
hereto.

Petitioner erroneously dubs the Federal Power Com-
mission's "Findings as of Lawfulness of Past Rates" an
"order" (Petition for Review, pp. 1, 2, 8), incorrectly as-
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serts that the Commission attempted to "fi'" past rates
(Petition for Review, p. 35, Point 23); and\devotes six
points and five pages of its Petition for Revie* under the
caption "Part B-As to The Commission's 'Flndings As
To Lawfulness of Past Rates' " to a purported ~ppeal from
these findings. (Petition for Review, pp. 35-39, icl.; Points
22-27, incl.)

Relying upon the established law in this !ircuit that
mere "findings" of the Federal Power Commistion are not
reviewable Carolina Aluminum Company v. Federal Power
Commission, 97 F. (2d) 435 (1938) (C. C. A./4), and be-
lieving that a natural gas company cannot mai;e such find-
ings reviewable by the colorable device of calling them an
order when they are not an order, respondent, City of
Cleveland, has filed this Motion to Dismiss Part B of the
Petition for Review.

We have filed this motion for the purpose of expediting
and shortening the briefing, argument and determination of
the issues raised by Part A of the Petition for Review, re-
lating to the Commission's order fixing rates for the future,
said Part A being a subject matter over which the Court
has unquestioned jurisdiction. The granting of this mo-
tion in advance of the merits will eliminate nearly one
fourth of the points raised in the Petition for Review.

Although the City of Cleveland would be delighted to
have this or any other tribunal rule upon the merits of
these findings,-which we believe are fully supported by the
evidence, wholly within the jurisdiction of the Commis-
sion, and not otherwise unlawful-nevertheless we recog-
nize that jurisdiction of a Court cannot be created by con-
sent of the parties and that absence of jurisdiction cannot
be excused by waiver of the parties. United States v.
Griffin, 303 U. S. 226, 229; Houston Natural Gas Corp. v.
Securities and Exchange Commission, 100 F. (2d) 5 (C. C.
A. 4th, 1938).
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We believe that an early ruling on this motion will ex-
pedite the case of East Ohio Gas Company v. Cleveland,
P. U. C. . 11,001, 11,218 and 11,442, which has already
been pending for more than three years before The Public
Utilities Commission of Ohio. The Federal Power Com-
mission's "Findings as to Lawfulness of Past Rates" were
avowedly made at the request of and for use by the City of
Cleveland as evidence in said proceeding before The Public
Utilities Commission of Ohio against Hope's affiliate, The
East Ohio Gas Company, and in support of Cleveland's
claim for a $5,000,000 refund to its people, as ultimate con-
sumers.

Since this case involves questions of great public inter-
est, which ought not to be confused by consideration of a
separate cause of action over which this Court has no juris-
diction, we respectfully request that this motion be set
down for early oral argument and that it be disposed of in
advance of the merits.

History of the Federal Power Commission's "Findings as
to Lawfulness of Past Rates."

On May 26, 1942, as aforesaid, the respondent, Fed-
eral Power Commission, made its "Findings as to Lawful-
ness of Past Rates." (R. 14202.)

As the "findings" recite, they were made at the re-
quest of respondent, City of Cleveland, as an aid to state
regulation. (Appendix, finding (1).)

The ultimate "finding" is that (Appendix, finding
(24)):

" (24) The rates charged and received by the Hope
Natural Gas Company for the transportation and sale
of natural gas in interstate commerce to The East Ohio
Gas Company for resale for ultimate public consump-
tion were unjust, unreasonable, excessive, and there-
fore unlawful to the extent of $830,893 during 1939,
$3,219,551 during 1940, and $2,815,789 on an annual
basis since 1940."
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The history of these "findings" is set forth in the opin-
ion of the respondent, Federal Power Commission, as fol-
lows:

"LAWFULNESS OF PAST RATES.

"In 1938 the Cities of Cleveland and Akron, Ohio,
filed complaints with the Federal Power Commission
alleging that the rate which Hope charged East Ohio
Gas Company was unjust, unreasonable and unlawful.
These complaints were registered before Hope filed its
five interstate wholesale rate schedules which are in-
volved in these proceedings. The acceptance of a rate
schedule for filing does not mean that the Commission
approves it, and does not establish the justness or rea-
sonableness of the rate. Re Home Gas Co., 39 P. U. R.
(N. S.) 102, 109. On October 14, 1938, this Commis-
sion instituted an investigation of the reasonableness
of all of Hope's interstate rates. If it had been pos-
sible to adduce the volume of evidence required for the
disposition of such a complex matter within a few
months, the Commission would have prescribed the
reasonable interstate wholesale rates for 1939 and sub-
sequent years. The City of Cleveland raised the issue
of the lawfulness of the rate charged Hope to the East
Ohio Gas Company and asked this Commission, as an
aid to State regulation, to make a separate determina-
tion of the reasonable rates since June 30, 1939. Orig-
inally the City of Cleveland requested this Commission
to find the lawful Hope-East Ohio rates since June 21,
1938, but it now represents that the subject is idle for
rates prior to June 30, 1939, because those rates which
Cleveland consumers were obligated to pay East Ohio
have been settled. The Commission does not have the
authority to fix rates for the past and to award repara-
tions. But Congress did empower and instruct the
Commission in Section 5(a) of the Natural Gas Act to
fix future rates, and as a step in that process we must
necessarily consider the reasonableness of past and ex-
isting rates. When the issue is raised and the public
interest will be served, we consider as a necessary part
of that duty the power to examine the entire rate prob-
lem involved and to determine what rates were lawful
in the past. Also, Section 14(a) of the Act authorizes
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the Commission to investigate any facts which it finds
necessary in order to determine whether Hope has vio-
lated any provision of the Natural Gas Act. Further-
more, the Commission has power to perform any act,
pursuant to Section 16, which is necessary or appro-
priate to carry out the provisions of the Act. Under
Section 4(a) of the Act any interstate wholesale rate
that is not just and reasonable is unlawful. Federal
Power Commission v. Natural Gas Pipeline Co., 315
U. S . Hope's rate collected from East Ohio Gas
Company was lawful after June 21, 1938, the effective
date of the Act, only to the extent that it was just and
reasonable. The City of Cleveland states that the Ohio
Commission is investigating the reasonableness of the
East Ohio Gas Company's bonded retail rates in Cleve-
land for the period since June 30, 1939, and that the
lawfulness of Hope's rate is an important factor in the
case. Since the enactment of the 1938 Natural Gas Act
this Commission has had exclusive jurisdiction to de-
termine the lawfulness of the interstate wholesale rates
charged by Hope and other natural gas companies.
(Sections 1, 2, 4 and 5(a). See Missouri v. Kansas
Natural Gas Co., 265 U. S. 298, 308; Illinois Natural
Gas Co. v. Central Illinois Public Service Co., 314 U.
S. 498, 506; Kentucky Nat. Gas Corp. v. P. S. C., 28
F. Supp. 509, 513, aff. 119 Fed. (2d) 417.)

"In response to the request of the City of Cleveland,
the Commission will make the appropriate findings of
fact as to the lawfulness of the rates charged East Ohio
by Hope since June 30, 1939. The Interstate Commerce
Commission has furnished precedents for the perform-
ance of this public duty. (W. A. Barrows Porcelain
Enamel Co. v. Cushmaon Motor Delivery Co., 11 M. C.
C. 365, 366; Dixie Mercerizing Co. v. ET d WNC Mo-
tor Transp. Co., 21 M. C. C. 491, 492. See United
States v. Morgan, 307 U. S. 183, 313 U. S. 409; Loima
Tel. Co. v. P. U. C., 98 O. S. 110, 120 N. E. 330.) Con-
gress intended that this Commission cooperate with
State Commissions and municipalities, and the provi-
sions of Sections 5(b) and 17 are special evidence of
such intent."
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At the oral argument before respondent, Federal Power
Commission, counsel for petitioner conceded that such find-
ings as to lawfulness of past rates are nonappealable, as
fo';ows (Milde, R. 14179):

"We cannot appeal from any recital you make that
the rates were unreasonable and unlawful in 1916 or
1928 or 1938, or any other time."

This concession was not one improvidently made in the
heat of argument. Prior to the oral argument counsel for
petitioner filed a printed memorandum with the Federal
Power Commission, wherein they said ("Memorandum on
Behalf of Hope Natural Gas Company as to the Commis-
sion's Jurisdiction in these Proceedings to Adjudge that
the Company has in the past Violated the Natural Gas
Act," p. 6n):

"Section 19(b) of the Act does not authorize review
of determinations by the Commission even as important
as a determination that a company is a natural-gas
company under the Act. This Commission has so
argued before all courts in which this matter has come
up and it has been sustained in this construction.
Canadian River Gas Co. v. Federal Power Commis-
sion, 110 F. (2d) 350, 113 F. (2d) 1010 (C. C. A. 10th,
1940); New York State Natural Gas Corpioration v.
Federal Power Commission (C. C. A. 2d, October 26,
1939, ot reported); Cf. East Ohio Gas Company v.
Federal Power Commission, 115 F. (2d) 385 (C. C. A.
6th, 1940)."

Nevertheless, on July 18, 1942, counsel for petitioner
filed with this Court a pretended appeal from the Federal
Power Commission's "Findings as to Lawfulness of Past
Rates." (Petition for Review, Part B, pp. 35-39.)

Applicable Statute.

The only applicable statute is the Natural Gas Act
Section 19(b), which provides (52 Stat. 831; 15 U. S. C. A.
717r (b)):
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"(b) Any party to a proceeding under this chapter
aggrieved by an order issued by the Commission in
such proceeding may obtain a review of such order in
the circuit court of appeals of the United States for
any circuit wherein the natural-gas company to which
the order relates is located or has its principal place
of business, or in the United States Court of Appeals
for the District of Columbia, by filing in such court,
within sixty days after the order of the Commission
upon the application for rehearing, a written petition
praying that the order of the Commission be modified
or set aside in whole or in part. A copy of such peti-
tion shall forthwith be served upon any member of the
Commission and thereupon the Commission shall cer-
tify and file with the court a transcript of the record
upon which the order complained of was entered. Upon
the filing of such transcript such court shall have ex-
clusive jurisdiction to affirm, modify, or set aside such
order in whole or in part. No objection to the order
of the Commission shall be considered by the court un-
less such objection shall have been urged before the
Commission in the application for rehearing unless
there is reasonable ground for failure so to do. The
finding of the Commission as to the facts, if supported
by substantial evidence, shall be conclusive. If any
party shall apply to the court for leave to adduce addi-
tional evidence, and shall show to the satisfaction of
the court that such additional evidence is material and
that there were reasonable grounds for failure to ad-
duce such evidence in the proceedings before the Com-
mission, the court may order such additional evidence
to be taken before the Commission and to be adduced
upon the hearing in such manner and upon such terms
and conditions as to the court may seem proper. The
Commission may modify its findings as to the facts by
reason of the additional evidence so taken, and it shall
file with the court such modified or new findings, which
if supported by substantial evidence, shall be conclu-
sive, and its recommendation, if any, for the modifica-
tion or setting aside of the original order. The judg-
ment and decree of the court, affirming, modifying, or
setting aside, in whole or in part, any such order of the
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Commission, shall be final, subject to review by the
Supreme Court of the United States upon certiorari or
certification as provided in sections 346 and 347 of Title
28, as amended." (Italics ours.)

Preliminary Analysis.

Under the Natural Gas Act Section 19(b), this Court
has jurisdiction to review only "orders" of the Federal
Power Commission. It has no jurisdiction to review mere
findings.

The "Findings as to Lawfulness of Past Rates" from
which petitioner attempts to appeal in Part B of the Peti-
tion for Review are not an order. They are findings.

These "findings" are not the basis of the Commission's
order fixing rates for the future. That order is based on
other findings which are attacked in Part A of the Petition
for Review. Under the Natural Gas Act, the only finding
that is necessary to a rate reduction order is the finding
that the existing rate "is unjust, unreasonable, unduly dis-
criminatory, or preferential." Natural Gas Act Section
5(a); 15 U. S. C. A. Section 717d; 52 Stat. 823. In this
case, the Federal Power Commission's rate reduction order,
fixing future rates, is based solely upon the findings in-
corporated therewith. Therefore, a consideration of the
Federal Power Commission's "Findings as to Lawfulness
of Past Rates" is not necessary in testing the reasonable-
ness of the rate reduction order attacked in Part A of the
Petition for Review. The Federal Power Commission's
order fixing rates for the future which is attacked in Part
A of the Petition for Review is not based upon the Federal
Power Commission's "Findings as to Lawfulness of Past
Rates. "

The Federal Power Commission's "Findings as to Law-
fulness of Past Rates" neither direct nor restrain any ac-
tion on the part of petitioner. They neither command nor
direct anything to be done. They carry no direction of
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obedience to any previously formulated order of the Com-
mission.

These "findings" are determinations of fact. They
are not in substance an order. They are not even in form
an order. They have no characteristic of an order, either
affirmative or negative. , They are only a decision on a con-
troverted matter. TheSe findings are a report-an opinion
as distinguished from a mandate.

These findings may be evidence in another proceeding
of a breach of statutory duty on the part of petitioner. But
the Act imposed the duty. The "findings" do not.

The mere fact that these "findings" may be used as
evidence against petitioner or its affiliate in another pro-
ceeding does not make them reviewable in this one.

Assuming arguendo that they are binding in another
proceeding as between parties to the case below and their
privies, unless unsupported by substantial evidence, out-
side the jurisdiction of the Commission, or otherwise un-
lawful, the "findings" are subject to challenge in such other
proceeding on all these grounds, and petitioner or its priv-
ies will have their day in court when and if the findings are
offered in evidence against them.

In the Natural Gas Act, Congress has distinguished
carefully between orders, which it makes reviewable, and
mere determinations, findings, and reports, which it does
not make reviewable.

In the body of the statute, for example, Congress
specifically mentions "orders" fixing future rates (Natural
Gas Act, Section 5(a)); "orders" determining accounts in
which particular outlays shall be entered, charged, or cred-
ited (Natural Gas Act, Section 8(a)); "orders" authoriz-
ing exporting or importing natural gas to or from a for-
eign country (Natural Gas Act, Section 3); "orders" re-
quiring refund of proposed increased rates collected under
bond (Natural Gas Act, Section 4(e)); "orders" directing
a natural gas company to extend or improve its transporta-
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tion facilities (Natural Gas Act, Section 7(a)); "orders"
directing a natural gas company to establish physical con-
nection of its transportation facilities with the facilities of,
and to sell natural gas to, any person or municipality en-
gaged or legally authorized to engage in the local distribu-
tion of natural gas or artificial gas to the public (Natural
Gas Act, Section 7 (a)). Congress has authorized this
Court to review such orders (Natural Gas Act, Section
19(b)).

On the other hand, in the body of the Natural Gas Act,
Congress has referred to many determinations, reports, and
findings, which it purposefully does not call "orders." For
example, there is the determination of cost of production
or transportation of natural gas by a natural gas company
in cases where the Federal Power Commission has no au-
thority to establish a rate governing the transportation or
sale of such natural gas (Natural Gas Act, Section 5(b)).
There are reports to Congress on information assembled
relative to proposed interstate compacts dealing with the
conservation, production, transportation, or distribution of
natural gas (Natural Gas Act, Section 11(a)) and reports to
Congress relative to operation of a compact between two or
more states approved by Congress (Natural Gas Act, Sec-
tion 11(b)). And there is the determination whether any
person has violated or is about to violate any provision of
the Act or any rule, regulation or order thereunder (Natu-
ral Gas Act, Section 14(a)). These findings, deterihina-
tions, and reports Congress did not'authorize the Circuit
Courts of Appeals to review (Natural Gas Act, Section
19(b)).

Part B of the Petition for Review should be dismissed
because it seeks review of mere "findings." Under Sec-
tion 19(b) of the Natural Gas At, itis only an order of
the Federal Power Commission :and nt a finding that this
Court is authorized to review. : -: : -
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ARGUMENT.
PETITIONER'S PRETENDED APPEAL FROM THE FED-

ERAL POWER COMMISSION'S "FINDINGS AS TO LAW-
FULNESS OF PAST RATES," SET FORTH IN PART B
OF THE PETITION FOR REVIEW, SHOULD BE DIS-
MISSED BECAUSE UNDER THE NATURAL GAS ACT
SECTION 19(b) IT IS ONLY AN "ORDER" AND NOT
A FINDING OF THE COMMISSION WHICH THIS COURT
IS AUTHORIZED TO REVIEW.

A. The Commission's "Findings as to Lawfulness of Past
Rates" are what the Commission called them-mere
findings.

In Carolina Aluminum Company v. Federal Power
Commission, 97 F. (2d) 435 (1938) (Parker, Circuit
Judge), this Court declined to review a mere "finding" of
the Federal Power Commission. Holding that Section
313(b) of the Federal Power Act, which is substantially
identical with Section 19(b) of the Natural Gas Act, does
not authorize review of a mere finding of the Federal
Power Commission that the interests of interstate or for-
eign commerce would be affected by the proposed construc-
tion of a hydroelectric power project, this Court said at
page 436:

"(1-3) The only statute under which we are given
power to review actions of the commission is Sec.
313(b) of the Federal Power Act, 49 Stat. 860, 16 U. S.
C. A. § 8251(b), the pertinent portion of which is as
follows:

" 'Any party to a proceeding under this Act (chap-
ter) aggrieved by an order issued by the Commission
in such proceeding may obtain a review of such order
in the Circuit Court of Appeals * * * by filing in such
court, within sixty days after the order of the Commis-
sion upon the application for rehearing, a written peti-
tion praying that the order of the Commission be modi-
fied or set aside in whole or in part. A copy of such
petition shall forthwith be served upon any member
of the Commission and thereupon the Commission shall
certify and file with the court a transcript of the rec-
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ord upon which the order complained of was entered.
Upon the filing of such transcript such court shall have
exclusive jurisdiction to affirm, modify, or set aside
such order in whole or in part. No objection to the
order of the Commission shall be considered by the
court unless such objection shall have been urged be-
fore the Commission in the application for rehearing
unless there is reasonable ground for failure so to do.
The finding of the Commission as to the facts, if sup-
ported by substantial evidence, shall be conclusive.'

"It will be noted that it is an order and not a find-
ing of the Commission which the court is authorized
to review; and there would seem to be little room for
doubt that by an order is meant some command of the
Commission directing or restraining action or grant-
ing or denying some form of relief. An 'order' is a
'mandate, precept; a command or direction authorita-
tively given; a rule or regulation.' Black's Law Dic-
tionary; 46 C. J. 1131; 42 C. J. 464. An order of the
Commission is analogous to the judgment of a court;
and it is well settled that findings constitute no part
of a judgment even though incorporated in the same
instrument with it. 15 R. C. L. 570; Judge v. Powers,
156 Iowa 251, 136 N. W. 315, Ann. Cas. 1915B, 280.
As said by Judge Learned Hand in Eckerson v. Tan-
ney, D. C., 235 F. 415, 418, 'The judgment itself does
not reside in its recitals, but in the mandatory por-
tions.' In reviewing an order the court may examine
the findings to determine whether they support the or-
der and may examine the evidence to determine wheth-
er it supports the findings; but the court is given no
authority to review a mere finding upon which no or-
der is based, even though it may determine a status
which may form the basis of future governmental ac-
tion, for even such a finding lacks the fundamental
characteristics of an order. Shannahan v. United
States, 58 S. Ct. 732, 82 L. Ed .... ; United States v.
Griffin, 58 S. Ct. 601, 82 L. Ed .... ; Piedmont & N. R.
Co. v. United States, 280 U. S. 469, 50 S. Ct. 192, 74
L. Ed. 551; United States v. Los Angeles & Salt Lake
R. Co., 273 U. S. 299, 47 S. Ct. 413, 71 L. Ed. 651; Le-
high Valley R. Co. v. United States, 243 U. S. 412, 37
S. Ct. 397, 61 L. Ed. 819; Brady v. Interstate Com-
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mnerce Commission, D. C., 43 F. 2d 847, affirmed Brady
v. United States, 283 U. S. 804, 51 S. Ct. 559, 75 L. Ed.
1424. "

Similarly, in Shannahan v. United States, 303 U. S.
596 (1938) (Mr. Justice Brandeis), the Supreme Court of
the United States held that a finding of the Interstate
Commerce Commission that "the Chicago, South Shore
and South Bend Railroad is not a street, interurban or
suburban electric railway within the meaning of the exemp-
tion proviso in the first paragraph of Section 1 of the Rail-
way Labor Act, as amended June 21, 1934, and it is there-
fore subject to the provisions of that act," was not review-
able as an "order" within the meaning of the Urgent Defi-
ciencies Act. Mr. Justice Brandeis, speaking for the court,
said (303 U. S. 599, 601):

(p. 599) "The Commission intervened. Its an-
swer, and that of the United States, challenged the
jurisdiction of the court on the ground that the deter-
mination of the Commission was not an 'order' within
the meaning of the Urgent Deficiencies Act. The case
was heard before three judges on the pleadings and
evidence; and a decree was entered dismissing the bill
for want of jurisdiction, one judge dissenting. 20 F.
Supp. 1002. The Trustees appealed.

"First. The function of the Commission is limited
to the determination of a fact. Its decision is not even
in form an order. It 'had no characteristic of an or-
der, affirmative or negative.' United States v. Illinois
Cent. R. Co., 244 U. S. 82, 89; United States v. Atlanta,
B. & C. R. Co., 282 U. S. 522, 527-28. Compare Lehigh
Valley R. Co. v. United States, 243 U. S. 412, 414. But
even if this difficulty is overlooked, others are insuper-
able. The decision neither commands nor directs any-
thing to be done. 'It was merely preparation for pos-
sible action in some proceeding which may be instituted
in the future.' United States v. Los Angeles & S. L.
R. Co., 273 U. S. 299, 310. The determination is thus
not enforceable by the Commission; the only action
which could ever be taken on it would be by some other
body. * * *



70

(p. 601) "In order not to fail in the performance
of these duties the Mediation Board had to satisfy it-
self whether the South Shore was a railroad within
the exemption proviso. To that end, it applied to the
Commission for its determination. If it had omitted
to do so, the application might have been made 'upon
complaint of any party interested.' The determina-
tion whether applied for by the Board, by a carrier, or
by employees, is clearly not an order enforceable within
the meaning of the cases construing and applying the
Urgent Deficiencies Act. It is a decision on a contro-
verted matter, comparable to those considered in
United States v. Los Angeles v Salt Lake R. Co., 273
U. S. 299, in Great Northern Ry. Co. v. United States,
277 U. S. 172, in United States v. Atlanta, B. & C. R.
Co., 282 U. S. 522, and in United States v. Griffin, ante,
p. 226, which were held not to be subject to review un-
der the Urgent Deficiencies Act."

Again, in Shields v. Utah Idaho Central Railroad Coml-
pany, 305 U. S. 177 (1938) (Mr. Chief Justice Hughes),
the Supreme Court of the United States reaffirmed the doc-
trine that a mere finding that a carrier is not an interurban
railway and therefore is not exempt from the operation of
the Railway Labor Act is not an order and is not review-
able under the Urgent Deficiencies Act. Mr. Chief Justice
Hughes, speaking for the Court, said (305 U. S. 177, 179,
182-183):

(p. 179) "The Railway Labor Act, which applies
to railroads engaged in interstate commerce, excepts
any 'interurban' electric railway unless it is operating
as a part of a general steam-railroad system of trans-
portation. The Interstate Commerce Commission is
'authorized and directed upon request of the Mediation
Board or upon complaint of any party interested to
determine after hearing whether any line operated by
electric power' falls within the exception. At the re-
quest of the Mediation Board, the Interstate Commerce
Commission after hearing determined that the lines of
respondent, the Utah Idaho Central Railroad Com-
pany, do not constitute an interurban electric railway.
214 I. C. C. 707. * * *
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(pp. 182-183) "We have held that the determina-
tion of the Commission is not an 'order' reviewable
under the Urgent Deficiencies Act of October 22, 1913.
Shannahan v. United States, supra. * * *"

In Canadian River Gas Company v. Federal Power
Commission, 110 F. (2d) 350 (1940) (C. C. A. 10) (Phillips,
Circuit Judge), the Circuit Court of Appeals for the Tenth
Circuit held that a mere finding by the Federal Power
Commission that the Canadian River Gas Company is a
natural gas company within the meaning of the Natural
Gas Act, is not reviewable under Section 19(b) of the Act,
even though the finding was accompanied by a preliminary,
interlocutory, and interim order. The court said at page
352:

"Sec. 717r (b) provides that any party to a proceed-
ing under the Natural Gas Act aggrieved by an order
issued by the Commission in such proceeding may ob-
tain a review of such order in the Circuit Court of
Appeals of the United States for any circuit wherein
the natural gas company to which the order relates is
located or has its principal place of business, by filing
in such court, within sixty days after the order of the
Commission upon the application for rehearing, a writ-
ten petition praying that the order of the Commission
be modified or set aside in whole or in part.

"It will be observed that the order of March 14,
1939, finds that the companies are natural gas com-
panies within the meaning of the Natural Gas Act, and
that it is necessary and proper, in the public interest,
and to aid in the enforcement of the Natural Gas Act,
that an investigation be instituted by the Commission,
on its own motion, into and concerning rates, charges,
classifications, rules, regulations, practices, and con-
tracts of such companies, and orders that an investiga-
tion of such companies 'be and is hereby instituted.'

"It is in no proper sense a definitive order. Rather,
it is a mere step in procedure. It neither commands
nor inhibits any action on the part of the companies.
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Furthermore, no orders theretofore made by the Com-
mission respecting the companies remained unexe-
cuted. They had fully complied with general orders
Nos. 51 and 53."

In denying the rehearing on its order of dismissal, the Cir-
cuit Court of Appeals for the Tenth Circuit further said in
Canadian River Gas Company v. Federal Power Commis-
sion, 113 F. (2d) 1010 (C. C. A. 10) (1940) (Phillips, Cir-
cuit Judge), at pages 1012-1013:

"It is true that order No. 51 of the Commission
directed an investigation to determine what persons
are natural gas companies within the meaning of the
Natural Gas Act and it is urged that the finding in the
order of March 14, 1939, was the culmination of that
proceeding and in effect commands obedience by the
companies with the provisions of the Natural Gas Act.
We do not so regard the finding sought to be reviewed.
It was made in the order of March 14, 1939, ordering
an investigation. It was nothing more than a prelimi-
nary finding in a proceeding in which a definitive order
has not yet been entered. As stated in our former
opinion, 110 F. 2d 350, 352, 'It is a mere step in pro-
cedure. It neither commands nor inhibits any action
on the part of the companies.'

"Counsel for the companies urge that the question
of jurisdiction by virtue of the challenged finding will
become res judicata and that they will be estopped
from challenging the Commission's jurisdiction in any
proceeding to review a future order of the Commis-
sion. The attitude taken by the Commission in this
proceeding and our decision precludes that eventu-
ality."

To the same effect is New York State Natural Gas
Company v. Federal Power Commission (C. C. A. 2nd,
October 26, 1939, unreported), where it was held that a
mere finding of the Federal Power Commission that the
New York State Natural Gas Company is a "natural gas
company" within the meaning of the Natural Gas Act, is
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not reviewable under Section 19(b) of the Act, even though
accompanied by an interim, procedural and interlocutory
order. The decision of the Circuit Court of Appeals for

-the Second Circuit, sustaining the Federal Power Commis-
sion's motion to dismiss follows:

"Petition for review dismissed on the authority.
Federal Power Commission v. Metropolitan Edison
Company, 304 U. S. 375, and Rochester Telephone
Company v. United States, 307 U. S. 125."

Again, in East Ohio Gas Company v. Federal Power
Commission, 115 F. (2d) 385 (1940) (C. C. A. 6th) (Simons,
Circuit Judge), the Circuit Court of Appeals for the Sixth
Circuit held that a mere determination of the Federal
Power Commission that The East Ohio Gas Company is a
natural gas company within the meaning of the Natural
Gas Act, is not reviewable under Section 19(b) of the Act,
even though the determination is accompanied by a pre-
liminary, procedural, and interlocutory order. The Court
said at pages 388-389:

"(3-5) The order here sought to be reviewed de-
clares the status of the petitioner as a natural gas com-
pany, but such status does not necessarily or immedi-
ately carry a direction of obedience to any mandatory
order applicable to all having such status. The peti-
tioner seeks to bring itself within the rationalization of
the Rochester decision (Rochester Telephone Corpora-
tion v. United States, 307 U. S. 125), by the contention
that the Commission's' order No. 51 becomes binding
upon it by virtue of the Commission's determination
of its status, and by the asserted inference that the
Commission has under contemplation and will make
other general orders applicable to all natural gas com-
panies. But General Order No. 51 has already been
complied with by the petitioner-it is no longer the
subject of controversy-and mere expectation that
other orders of the Commission may follow does not
presently impose upon the petitioner any necessary or
immediate mandate which, under the reasoning of the
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Rochester case, makes determination of status review-
able. * * *

In Federal Power Commission v. Metropolitan Edison
Company, 304 U. S. 375 (1938) (Mr. Chief Justice Hughes),
the Chief Justice said at page 385:

"* * * A final report by the Commission on value
under sec. 19a of the Interstate Commerce Act, though
called an order, is not reviewable. United States v.
Los Angeles Salt Lake R. Co., supra. Compare
United States v. Atlanta, B. a C. R. Co., 282 U. S. 522,
527; Great Northern Ry. Co. v. United States, 277
U. S. 172, 181, 182; United States v. Griffin, 303 U. S.
226; Shannahan v. United States, 303 U. S. 596. * * "

In the leading case of United States v. Los Angeles
and Salt Lake Railroad Company, 273 U. S. 299 (1927)
(Mr. Justice Brandeis), Mr. Justice Brandeis, speaking for
the court, pointed out that a finding of valuation by the
Interstate Commerce Commission, even though called an
order, is not reviewable merely because it may be prima
facie evidence of the facts found in some other proceeding
before a court or commission. Mr. Justice Brandeis said
at pages 309-312:

"The so-called order here complained of is one
which does not command the carrier to do, or to re-
frain from doing, any thing; which does not grant or
withhold any authority, privilege or license; which
does not extend or abridge any power or facility;
which does not subject the carrier to any liability, civil
or criminal; which does not change the carrier's exist-
ing or future status or condition; which does not de-
termine any right or obligation. This so-called order
is merely the formal record of conclusions reached
after a study of data collected in the course of exten-
sive research conducted by the Commission, through
its employees. It is the exercise solely of the function
of investigation. Compare Smith v. Interstate Com-
merce Commission, 245 U. S. 33. Moreover, the in-
vestigation made was not a step in a pending proceed-
ing in which an order of the character of those held to
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be judicially reviewable could be entered later. It was
merely preparation for possible action in some pro-
ceeding which may be instituted in the future-prepa-
ration deemed by Congress necessary to enable the
Commission to perform adequately its duties, if and
when occasion for action shall arise. The final re-
port may, of course, become a basis for action by the
Commission, as it may become a basis for action by Con-
gress or by the legislature or an administrative board
of a State. But so may any report of an investigation,
whether made by a committee of Congress or by the
Commission pursuant to a resolution of Congress or
of either branch thereof.

"The Valuation Act requires that the investigation
and study be made of the properties of each of the
rail carriers. There are about 1800. 40 Annual Re-
port Interstate Commerce Commission, 13. In direct-
ing the Commission to investigate the value of the
property of the several carriers, Congress prescribed
in detail the subjects on which findings should be made,
and constituted the 'final valuations' and 'the classifi-
cation thereof' prima facie evidence, in controversies
under the Act to Regulate Commerce. Every party in
interest is, therefore, entitled to have and to use this
evidence; and the carrier, being a party in interest,
has the remedy by mandamus to compel the Commis-
sion to make a finding on each of the subjects spe-
cifically prescribed. Kansas City Southern Ry. Co. v.
Interstate Commerce Commission, 252 U. S. 178. But
Congress did not confer upon the courts power either
to direct what this 'tribunal appointed by law and in-
formed by experience,' Illinois Central Ry. Co. v. In-
terstate Commerce Commission, 206 U. S. 441, 454,
shall find, or to annul the report, because of errors
committed in making it. Moreover, errors may be made
in the final valuation of the property of each of the
nearly 1800 carriers. And it is at least possible that
no proceeding will ever be instituted, either before the
Commission or a court, in which the matters now com-
plained of will be involved or in which the errors al-
leged will be of legal significance.
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"The mere fact that Congress has, in terms, made
'all final valuations * * and the classification thereof

* * prima facie evidence of the value of the property
in all proceedings under the Act to Regulate Com-
merce * * in all judicial proceedings for the enforce-
ment of the Act * * and in all judicial proceedings
brought to enjoin, set aside, annul, or suspend, in
whole or in part, any order of the Interstate Com-
merce Commission' is, obviously, not a violation of the
due process clause justifying proceedings to annul
the order. That to make the Commission's conclu-
sions prima facie evidence in judicial proceedings is
not a denial of due process, was settled by Meeker v.
Lehigh Valley R. R. Co., 236 U. S. 412, 430, 431. It
was there said of a like provision relating to repara-
tion orders: 'This provision only establishes a rebut-
table presumption. It cuts off no defense, interposes
no obstacle to a full contestation of all the issues, and
takes no question of fact from either court or jury. At
most therefore it is merely a rule of evidence.' See
also Mills v. Lehigh Valley R. R. Co., 238 U. S. 473,
481-482; St. Louis Southwestern Ry. Co. v. United
States, 264 U. S. 64, 77.

"Nor does the fact that 'all final valuations * *
and the classifications thereof' are made prima facie
evidence prevent the report from being solely an exer-
cise of the function of investigation. Data collected
by the Commission as a part of its function of investi-
gation, constitute ordinarily evidence sufficient to sup-
port an order, if the data are duly made part of the
record in the case in which the order is entered. See
Interstate Commerce Commission v. Louisville d Nash-
ville R. R. Co., 227 U. S. 88, 93; Chicago Junction Case,
264 U. S. 258, 262; United States v. Abilene Southern
Ry. Co., 265 U. S. 274, 286-290; Act of June 18, 1910,
c. 309, sec. 13, 36 Stat. 539, 555. Inquests and inquisi-
tions, if they were expressly authorized, are, at com-
mon law, admissible in evidence in judicial proceed-
ings, thus constituting an exception to both the hearsay
rule and the rule against opinion evidence. 3 Wigmore
on Evidence (2d ed.), secs. 1671-1674. Some inquests
are at common law also prima facie evidence of the
facts found. Hughes v. Jones, 116 N. Y. 67."
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Assuming arguendo that the Federal Power Commis-
sion's findings as to lawfulness of past rates are binding
upon the parties and privies to the Hope case in another
proceeding before some court or commission, unless un-
supported by evidence or otherwise unlawful, they are
nevertheless not an order and not reviewable here or now.
The Supreme Court has held that the mere fact that find-
ings by the Interstate Commerce Commission are binding
in another proceeding between the same parties before the
Railway Mediation Board where they are subject to chal-
lenge only upon the ground that they are not supported
by substantial evidence, does not make them an "order"
subject to immediate judicial review. Shields v. Utah Idaho
Central Railroad Company, 305 U. S. 177 (1938), supra;
Shannahan v. United States, 303 U. S. 596, supra.

In the recent case of American Federation of Labor v.
National Labor Relations Board, 308 U. S. 401 (1940) (Mr.
Justice Stone), the Supreme Court held that a certification
by the National Labor Relations Board that a particular
labor organization of longshore workers is a collective bar-
gaining representative of the employees in a designated
unit, composed of numerous employers of longshore
workers at Pacific Coast ports, was not reviewable as an
"order" within the meaning of Section 10 (f) of the Wag-
ner Act. Mr. Justice Stone, speaking for the Court, said
at pages 408-412:

"In analyzing the provisions of the statute in order
to ascertain its true meaning, we attribute little im-
portance to the fact that the certification does not it-
self command action. Administrative determinations
which are not commands may for all practical pur-
poses determine rights as effectively as the judgment
of a court, and may be reexamined by courts under
particular statutes providing for the review of 'orders.'
See Rochester Telephone Corp. v. United States, 307
U. S. 125, 130, 135, et seq.; Federal Power Comm'n v.
Pacific Power & Light Co., 307 U. S. 156. We must
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look rather to the language of the statute, read in the
light of its purpose and its legislative history; to ascer-
tain whether the 'order' for which the review in court
is provided, is contrasted with forms of administrative
action differently described as a purposeful means of
excluding them from the review provisions.

"Here it is evident that the entire structure of the
Act emphasizes, for purposes of review, the distinc-
tion between an 'order' of the Board restraining an
unfair labor practice and a certification in representa-
tion proceedings. The one authorized by § 10 may be
reviewed by the court on petition of the Board for en-
forcement of the order, or of a person aggrieved, in
conformity to the procedure laid down in § 10, which
says nothing of certifications. The other, authorized
by § 9, is nowhere spoken of as an order, and no pro-
cedure is prescribed for its review apart from an order
prohibiting an unfair labor practice. The exclusion of
representation proceedings from the review secured
by the provisions of § 10 (f) is emphasized by the
clauses of § 9 (d), which provide for certification by
the Board of a record of a representation proceeding
only in the case when there is a petition for review
of an order of the Board restraining an unfair labor
practice. The statute on its face thus indicates a
purpose to limit the review afforded by § 10 to orders
of the Board prohibiting unfair labor practices, a pur-
pose and a construction which its legislative history
confirms.

"An argument, much pressed upon us, is, in effect,
that Congress was mistaken in its judgment that the
hearing before the Board in proceedings under § 9 (c),
with review only when an order is made under § 10 (c)
directing the employer to do something 'provides an
appropriate safeguard and opportunity to be heard,'
House Rep. p. 23, and that 'this provides a complete
guarantee against arbitrary action by the Board,' Sen.
Rep., p. 14. It seems to be thought that this failure to
provide for a court review is productive of peculiar
hardships, which were perhaps not foreseen in cases
where the interests of rival unions are affected. But
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these are arguments to be addressed to Congress and
not the courts. The argument too that Congress has
infringed due process by withholding from federal
appellate courts a jurisdiction which they never pos-
sessed is similarly without force. Shannahan v. United
States, 303 U. S. 596; see In re National Labor Rela-
tions Board, 304 U. S. 486, 495.

"The Board argues that the provisions of the Wag-
ner Act, particularly § 9 (d), have foreclosed review
of its challenged action by independent suit in the dis-
trict court, such as was allowed under other acts pro-
viding for a limited court review in Shields v. Utah
Idaho Central R. Co., 305 U. S. 177, and in Utah Fuel
Co. v. National Bituminous Coal Com.m'n, 306 U. S.
56; cf. Myers v. Bethlehem Shipbuilding Corp., 303
U. S. 41. But that question is not presented for deci-
sion by the record before us. Its answer involves a
determination whether the Wagner Act, in so far as it
has given legally enforceable rights, has deprived the
district courts of some portion of their original juris-
diction conferred by § 24 of the Judicial Code. It can
be appropriately answered only upon a showing in
such a suit that unlawful action of the Board has in-
flicted an. injury on the petitioners for which the law,
apart from the review provisions of the Wagner Act,
affords a remedy. This question can be properly and
adequately considered only when it is brought to us
for review upon a suitable record."

Even if the Federal Power Commission had stated in
its findings that it expected petitioner to pay back to its
affiliate The East Ohio Gas Company the $8,200,000 which
the Commission found Hope had overcharged East Ohio
during the past 31/2 years, as it did not, the Federal Power
Commission's findings would still not be an order and
would still not be reviewable. In United States v. Atlanta,
Birmingham and Coast Railroad Company, 282 U. S. 522
(1931) (Mr. Justice Brandeis), the United States Supreme
Court held that a report of the Interstate Commerce Com-
mission which contained the following statement was not
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an order and was therefore not reviewable under the
Urgent Deficiencies Act:

" 'Upon consideration of the record, as supple-
mented, we find and conclude that the amount to be
included in the balance sheet statement of the new
company representing investment in road and equip-
ment as of January 1, 1927, may not exceed $9,261,-
043.87. The company will be expected to adjust its
accounts in accordance with this finding within 60 days
from service of this report.' "

Mr. Justice Brandeis, speaking for the court, said at
pages 527-528:

"First. The jurisdiction conferred upon district
courts under the Urgent Deficiencies Act is that
formerly exercised by the Commerce Court over 'cases
brought to enjoin, set aside, annul, or suspend in whole
or in part any order of the Interstate Commerce Com-
mission.' Act of June 18, 1910, c. 309, sec. 1, 36 Stat.
539. The action here complained of is not in form an
order. It is a part of a report-an opinion as dis-
tinguished from a mandate. The distinction between a
report and an order has been observed in the practice
of the Commission ever since its organization-and for
compelling reasons. Its functions are manifold in
character. In some matters its duty is merely to in-
vestigate and to report facts. See United States v.
Los Angeles Salt Lake R. Co., 273 U. S. 299, 310. In
others, to make determinations. See Great Northern
Ry. Co. v. United States, 277 U. S. 172. In some, it acts
in an advisory capacity. Compare Minneapolis a~ St.
Louis R. Co. v. Peoria & Pekin Union Ry. Co., 270 U. S.
580, 584-5. In others in a supervisory. Even in the
regulation of rates, as to which the Commission pos-
sesses mandatory power, it frequently seeks to secure
the desired action without issuing a command. In such
cases it customarily points out in its report what the
carriers are expected to do. Such action is directory
as distinguished from mandatory. No case has been
found in which matter embodied in a report and not
followed by a formal order has been held to be sub-
ject to judicial review. * * "
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Finally, in Great Northern Railway Company v. United
States, 277 U. S. 172 (1928) (Mr. Justice Brandeis), the
opinion of the Supreme Court points out that a finding of
the Interstate Commerce Commission contained in a certifi-
cate issued by the Commission to the Secretary of the
Treasury under Section 209, Transportation Act, 1920,
setting forth the amount required of the United States to
make good to a railroad company its guaranty of operating
income during the six months following the termination of
federal control, and stating also the aggregate amount
theretofore certified, and thus showing (in this case) an
overpayment by the government, is not an order. Mr.
Justice Brandeis said at page 180:

"Transportation Act, 1920, did not, confer upon the
Commission power to order anything in connection
with the issue of the certificates. There is in the cer-
tificates no direction, no word of command. They are
the recital of a finding of fact. * * *"

It is respectfully submitted that the Federal Power
Commission's "Findings as to Lawfulness of Past Rates"
are not reviewable because they are what the Commission
called them-mere findings.

B. The Federal Power Commission's "Findings as to Law-
fulness of Past Rates" are not an "order."

In Louisville Gas and Electric Company v. Federal
Power Commission, 129 F. (2d) 126 (C. C. A. 6, June 29,
1942), the Circuit Court of Appeals for the Sixth Circuit
held that it had jurisdiction to review orders of the Fed-
eral Power Commission which determined the original cost
of the petitioner's property and in connection therewith
directed the petitioner to establish accounting records and
to conform its books and records to the Commission's deter-
mination of original cost. But the Court there distinguished
that case from the case of a mere finding. The Court said
at p. 131:
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* * * "So here the direction of the commission
that the licensee establish accounts showing a debit bal-
ance in its fixed capital assets was an affirmative, de-
terminative order directing action, was more than a
mere finding, and its mandate entails more than a mere
preservation of evidence. Compare East Ohio Gas
Company v. Federal Power Commission, 6 Cir., 115
F. (2d) 385."

There is no claim here that the Federal Power Com-
mission's "Findings as to Lawfulness of Past Rates" im-
pose any duty upon petitioner to obey any unexecuted, pre-
viously formulated mandatory orders of the Federal Power
Commission. The case is therefore clearly distinguishable
from Rochester Telephone Corporation v. United States,
307 U. S. 125. As Phillips, Circuit Judge, said in Canadian
River Gas Company v. Federal Power Commission, 110 F.
(2d) 350, 352-353 (1940) (C. C. A. 10th), supra:

"We think the case is distinguishable from Roch-
ester Tel. Corp. v. United States, 307 U. S. 125, 59 S.
Ct. 754, 764, 83 L. Ed. 1147. * * *

"In the instant case, there were no unexecuted,
previously formulated, mandatory orders, nor did the
order of March 14, 1939, in itself direct or inhibit any
action on the part of the companies. It can only ad-
versely affect the rights of the Canadian Company and
the Colorado Company on the contingency of future
administrative action. * * *"

Nor is it claimed in this case that the Federal Power
Commission's "Findings as to Lawfulness of Past Rates"
impose any duty upon petitioner to obey any statutory
regulations which interfere with its freedom of conduct,
or that the Federal Power Commission's findings compel
specific actions by the Company and prohibit other actions
by it. The "findings" in the instant case determine no
status. The case is therefore distinguishable from Jersey
Central Power and Lighlt Company v. Federal Power Com-
mission (C. C. A. 3d) (May 25, 1942) (Biggs, Circuit
Judge), 129 F. (2d) 183. In that case, the United States
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Court of Appeals for the Third Circuit held a determina-
tion of the Federal Power Commission that Jersey Central
was a public utility within the meaning of the Federal
Power Act and that Jersey Power had acquired securities
in violation of Section 203(a) of that act, reviewable as an
"order." In holding the Federal Power Commission's
determination reviewable under the Rochester case, 307
U. S. 125, supra, Biggs, Circuit Judge, said (p. 191):

* * * "The 'Determination by the Commission'
at bar is analogous to the orders in the second group
described by Mr. Justice Frankfurter, orders impos-
ing statutory obligations and prohibitions and it should
follow that this court has jurisdiction to review the
action of the Federal Power Commission which makes
Jersey Central subject not only to statutory regula-
tions which interfere with its freedom of conduct but
compel specific actions by the Company and prohibit
other actions by it."

Finally, these "findings" are wholly unlike an order
promulgating general legislative rules and regulations hav-
ing the force of law which require the Commission to re-
fuse a corporation renewal of a license if it does not comply
with the rules and regulations, thereby putting the party
under duress to take immediate action. Cf. Columbia
Broadcasting System, Inc. v. United States, .... U. S .... ,
86 L. Ed. (Advanced Opinion) 1066, 62 S. Ct. 1194 (June 1,
1942) (Mr. Chief Justice Stone) (Justices Frankfurter,
Douglas and Reed, dissenting). In that case, where the
Supreme Court held the order reviewable, Mr. Chief Jus-
tice Stone said at pages 1203-1204 of the Supreme Court
Reporter: 

"We need not stop to discuss here the great variety
of administrative rulings which, unlike this one, are
not reviewable-either because they do not adjudicate
rights or declare them legislatively, or because there
are adequate administrative remedies which must be
pursued before resorting to judicial remedies, or be-

540917 0 43 - 6
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cause there is no occasion to resort to equitable
remedies." *

We also respectfully call the attention of the Court to the
following language in the dissenting opinion of Mr. Justice
Frankfurter in the Columbia Broadcasting case (62 S. Ct.
1206, 1213-1214) which, apart from the moot question
whether it stated the law upon the facts of that case, is
clearly applicable here:

"The criteria governing judicial review of 'orders'
under the Urgent Deficiencies Act were defined by a
unanimous Court in United States v. Los Angeles & S.
L. R. R., 273 U. S. 299, 309, 310, 47 S. Ct. 413, 414, 71
L. Ed. 651: 'The so-called order here complained of
is one which does not command the carrier to do, or
to refrain from doing, any thing; which does not grant
or withhold any authority, privilege, or license; which
does not extend or abridge any power or facility;
which does not subject the carrier to any liability, civil
or criminal; which does not change the carrier's ex-
isting or future status or condition; which does not
determine any right or obligation.' If 'broadcasting
company' were substituted for 'carrier,' this analysis
of the legal consequences of the action of the Inter-
state Commerce Commission in the Los Angeles case
would fit perfectly the legal consequences of the action
of the Federal Communications Commission in making
public the challenged regulations.

"The fact that an action of an administrative
agency occasions even irreparable loss does not in
itself afford sufficient grounds for judicial review.
Even if the Commission committed a wrong, the ques-
tion of judicial reviewability still remains that put in
the Los Angeles case, 273 U. S. at page 313, 47 S. Ct.
page 416, 71 L. Ed. 651, to wit, it is 'a wrong for
which Congress provides a remedy under the Urgent
Deficiencies Act' of October 22, 1913, 38 Stat. 208, 219,
28 U. S. C. A. § 47, as incorporated in § 402 (a) of the
Communications Act of 1934, 47 U. S. C. A. § 402 (a).

"For Congress has not authorized resort to the
federal courts merely because someone feels aggrieved,
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however deeply, by an action of the Federal Com-
munications Commission. A District Court of the
United States can take a case only when Congress has
authorized that type of case to be taken. Congress
did not leave opportunity for reviewing damaging
action by the Federal Communications Commission to
the general equity powers of the district courts. It
circumscribed the power of the courts in relation to
the Commission in the most detailed way. Its incor-
poration by reference, in the Communications Act of
1934, 47 U. S. C. A. 151 et seq., of the scope of re-
view allowed in reviewing an 'order' of the Interstate
Commerce Commission gave all the precise, definite,
and technical boundaries which the concept of a re-
viewable 'order' had acquired through the decisions
of this Court prior to the enactment of the Communi-
cations Act. The precise requirements of an 'order'
of the Commission for purposes of judicial review are
therefore as inflexible as though they were written into
the Act itself.

"Hardship there may well come through action of
an administrative agency. But to slide from recog-
nition of a hardship to assertion of jurisdiction is once
more to assume that only the courts are the guardians
of the rights and liberties of the people. In denying
that it had power to review the action of the Federal
Communications Commission because that body had
not yet determined a legal right, the court below, as
Judge Learned Hand's opinion abundantly proves,
was.not respecting a rule of etiquette. On the con-
trary, it merely recognized that the federal courts are
entrusted with the correction of administrative errors
or wrongdoing only to the extent of Congressional
authorization. To say that the courts should reject
the doctrine of administrative finality and take juris-
diction whenever action of an administrative agency
may seriously affect substantial business interests, re-
gardless of how intermediate or incomplete the action
may be, is, in effect, to imply that the protection of
legal interests is entrusted solely to the courts. The
unbroken current of this Court's decisions in con-



86

struing the scope of judicial review under the Urgent
Deficiencies Act, and which is the only warrant for
jurisdiction in this case, repels such a conclusion. The
decision should therefore be affirmed."

It is respectfully submitted that the Federal Power
Commission's "Findings as to Lawfulness of Past Rates"
are not reviewable here because they are not an "order."

CONCLUSION.

Since, the "Findings as to Lawfulness of Past Rates"
entered by respondent, Federal Power Commission, on
May 26, 1942, do not constitute an "order" within the
meaning of Section 19(b) of the Natural Gas Act; and

Since, Congress has authorized this Honorable Court
to review only an "order" of the Federal Power Commis-
sion, and has not authorized the review of mere "findings"
of the Commission;

Therefore, it is respectfully submitted that the motion
of respondent, City of Cleveland, to dismiss Part B of
the Petition for Review should be granted.

Respectfully submitted,

THOMAS A. BURKE, JR.,

Director of Law,

SPENCER W. REEDER,

Assistant Director of Law in
Charge of Utility Controversies,

ROBERT E. MAY,

Attorneys for Respondent,
City of Cleveland.

September 11, 1942.
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and the Commission having on this date entered and
issued its Opinion No. 76 and order, which Opinion is
hereby incorporated by reference and the appropriate
portions are made a part hereof;

The Commission finds that:

(1) The City of Cleveland raised the issue of the law-
fulness of the rate charged The East Ohio Gas
Company by Hope Natural Gas Company, and re-
quested this Commission to find the just, reason-
able and lawful rate from June 30, 1939, to the
date of this determination, as an aid to State
regulation;

(2) The Commission has jurisdiction and authority to
make such findings which are in the public in-
terest;

(3) Hope Natural Gas Company is a corporation
organized and existing under the laws of the State
of West Virginia;

(4) Hope Natural Gas Company purchases and pro-
duces natural gas within the State of West Vir-
ginia;

(5) Hope Natural Gas Company transports, delivers
and sells large quantities of the natural gas re-
ferred to in Finding (4) to The East Ohio Gas
Company at points on and along the interstate
boundary between the States of West Virginia and
Ohio, which gas is so transported and sold at
wholesale for the purpose of resale for ultimate
public consumption at points outside the State of
West Virginia;

(6) The transportation and sale of natural gas by
Hope Natural Gas Company stated in Finding (5)
constitute the transportation and sale of natural
gas in interstate commerce within the purview of
the Natural Gas Act, and the rates charged and
collected by Hope for the gas so transported and
sold have been subject to the exclusive jurisdiction
of this Commission since June 21, 1938;

(7) The evidence of reproduction cost new of the
Hope Company's property used and useful in the
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production, transportation, delivery and sale of
natural gas to its five interstate wholesale pur-
chasers (as of December 31, 1938), as presented by
the Company in these proceedings is hypothetical,
conjectural and inherently fallacious and cannot be
considered as having probative value in the deter-
mination of the allowable rate base;

(8) The evidence of the trended "original cost" of
Hope Company's property (as of December 31,
1938), as presented by the Company, is basically
erroneous and cannot be considered as having pro-
bative value in the determination of the allowable
rate base;

(9) The Hope Company's restated "original cost" of
its property (as of December 31, 1938) erroneously
includes items and amounts in excess of the actual
legitimate cost thereof as such cost is controlled
by fundamental principles of cost determination,
and as defined in the Federal Power Commission's
Uniform System of Accounts and by decisions of
this Commission;

(10) Equity and justice require the elimination of such
erroneously included items and amounts referred
to in Finding (9) in determining the rate base
upon which the Company is entitled to earn a fair
rate of return;

(11) The actual legitimate cost of Hope Natural Gas
Company's property, excluding distribution prop-
erty, property used to transport coke-oven gas,
and unoperated acreage, was $51,019,585 for 1939
and $51,957,416 for 1940;

(12) The actual existing depletion and depreciation in
Hope Natural Gas Company's property was $21,-
737,823 for 1939 and $22,328,016 for 1940, and the
resulting actual legitimate cost, less actual exist-
ing depletion and depreciation, and excluding dis-
tribution property, property used to transport
coke-oven gas and unoperated acreage, was $29,-
281,762 for 1939 and $29,629,400 for 1940;

(13) The unoperated acreage was useful or imminently
useful and the actual legitimate cost of such acre-
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age in the amounts of $567,152 for 1939 and
$566,105 for 1940 should be included in the rate
bases;

(14) Materials and supplies and cash working capital
were necessary in the amounts of $2,100,000 for
1939 and $2,125,000 for 1940, and should be al-
lowed in the rate bases;

(15) For the purpose of determining what rates were
just, reasonable and lawful since June 30, 1939, the
average rate base represented by the actual legiti-
mate cost of Hope Natural Gas Company's prop-
erty used and useful in rendering interstate serv-
ice (Finding (12)), plus the cost of unoperated
acreage and the necessary working capital, was
$32,326,398 for 1939, $32,134,710 for 1940, and
$33,712,526 since 1940;

(16) A rate of return of 61/,% was liberal for the period
of June 30, 1939, to date;

(17) The actual operations for 1939 and 1940 are the
reasonable and proper bases for determining law-
ful rates in those years, and 1940 operations, as
adjusted, are the reasonable and proper basis
for determining lawful rates since 1940;

(18) The operating revenues from interstate sales were
$14,866,894 for 1939 and $19,296,755 for 1940;

(19) The proper credit to Hope Natural Gas Com-
pany's operating expenses for the excess profits
from the gasoline and butane extracted from its
gas by its affiliate, Hope Construction & Refining
Company, and for steam and boiler fuel furnished
the affiliate, was $352,516 for 1939, $304,697 for
1940 and $304,697 annually since 1940;

(20) Reasonable and proper allowances for operating
expenses (including amortization of reclassifica-
tion and rate case expenses) and after allocation
of costs to local West Virginia sales, miscellane-
ous gas revenues and the amount of tax required
under lawful rates, are as follows:
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1939. 1940 Since 1940

Operating Expenses $14,242,454 $15,775,195 $16,272,934
Miscellaneous Gas

Revenues (68,695) (83,275) (83,275)
Allocation of Costs

to Local West
Virginia Sales (2,328,110) (2,694,075) (2,694,075)

Total Deductions from
Interstate Revenues $11,845,649 $12,997,845 $13,495,584

(21) The rates charged and received by the Company
for the transportation and sale of natural gas in
interstate commerce for resale for ultimate public
consumption were unjust, unreasonable and ex-
cessive, and therefore unlawful, to the extent of
$920,029 for the year 1939, $4,210,154 for the year
1940, and $3,609,857 since 1940 (on an annual
basis), determined as follows:

1939 1940 Since 1940

Revenues from Inter-
state Sales $14,866,894 $19,296,755 $19,296,755

Operating Deductions 11,845,649 12,997,845 13,495,584

Net Operating Income
from Interstate Sales 3,021,245 6,298,910 5,801,171

6%% Return on Inter-
state Rate Base 2,101,216 2,088,756 2,191,314

Excess $ 920,029 $ 4,210,154 $ 3,609,857

(22) The total required revenue for all interstate serv-
ice of the Company was $13,946,865 for 1939,
$15,086,601 for 1940 and $15,686,898 annually since
1940;

(23j Cost, conditions and characteristics of service
show that the just, reasonable and lawful rates for
natural gas sold by Hope Natural Gas Company in
interstate commerce to The East Ohio Gas Com-
pany for resale for ultimate public consumption
were those required to produce compensation in
the amount of $11,528,608 for 1939, $11,507,185 for
1940, and $11,910,947 annually since 1940;

(24) The rates charged and received by the Hope Nat-
ural Gas Company for the transportation and sale
of natural gas in interstate commerce to The East
Ohio Gas Company for resale for ultimate public
consumption were unjust, unreasonable, excessive,
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and therefore unlawful to the extent of $830,892
during 1939, $3,219,551 during 1940, and $2,815,789
on an annual basis since 1940.

By the Commission.
LEON M. FUQUAY,

Secretary.
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OPINION
BY THE COMMISSION:

These proceedings grew out of complaints filed by the
cities of Cleveland and Akron, Ohio, and were enlarged by
the Commission's Order of October 14, 1938, for an investi-
gation of the reasonableness of all the interstate wholesale
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rates of Hope Natural Gas Company under the provisions
of the Natural Gas Act.'

The cities of Cleveland and Akron, Ohio, filed with the
Commission complaints alleging that the price charged by
Hope Natural Gas Company to East Ohio Gas Company
for natural gas was unreasonable and unduly discrimina-
tory. The Pennsylvania Public Utility Commission also
filed a complaint asserting that the rates charged by Hope
Natural Gas Company to Peoples Natural Gas Company,
Fayette County Gas Company and the Manufacturers
Light and Heat Company were unlawful.

The three complaint proceedings and the proceeding
instituted by the Commission were consolidated for pur-
poses of hearing. Upon petition, the Public Service Com-
mission of West Virginia, the State of West Virginia and
the City of Toledo, Ohio, were permitted to become inter-
veners in the consolidated proceedings.

Hearings were held, pursuant to order and notice, at
intervals during 1940 at which Hope presented its case-in-
chief. After written and oral argument the motion of the
cities of Cleveland and Akron for an immediate order
reducing rates to East Ohio Gas Company was denied
for insufficiency of evidence. Additional hearings were
conducted during the first half of 1941 and concluded in
July. The evidence presented during the 43 days of hear-
ings covered all issues and embraced nearly a gross of
extensive exhibits and about 7,000 pages of transcript.
Each party to these proceedings was cognizant of the
issues and was afforded ample opportunity to present evi-
dence. Comprehensive briefs have been filed and the Com-
mission, sitting en banc, has heard extensive oral argu-
ment.

1 The term "interstate wholesale" when used in this Opinion
means the sale of natural gas in interstate commerce for resale for
ultimate public consumption for domestic, commercial, industrial,
or any other use.
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JURISDICTION

The jurisdiction of the Commission was not challenged
in these proceedings. The facts show and counsel for Hope
Natural Gas Company have stipulated that Hope trans-
ports and sells natural gas in interstate commerce to five
companies for resale for ultimate public consumption. 2

Hope is a natural gas company within the purview of the
Natural Gas Act and we may proceed with the determina-
tion of the lawfulness of its interstate wholesale rates. See
Illinois Natural Gas Co. v. Central Illinois Public Service
Co., 314 U. S. 498; Federal Power Commission v. Natural
Gas Pipeline Co., 315 U. S ....

OPERATIONS OF THE COMPANY

The Hope Natural Gas Company was organized in
1898 in West Virginia and is a subsidiary of Standard
Oil Company (N. J.). Its property, composed of approxi-
mately 5,000 miles of pipe lines and 3,000 gas wells in
West Virginia, is an integral part of the interconnected
Standard Oil System which serves the Appalachian area
with natural gas. The major customers of Hope are its
affiliates, The East Ohio Gas Company and The Peoples
Natural Gas Company, which serve a large area including
Cleveland, Akron, Youngstown, Massillon, Canton, Pitts-
burgh and Altoona. Hope also sells gas to its affiliate,
The River Gas Company, and to two non-affiliates, Fayette
County Gas Company and The Manufacturers Light and

2 Hope's pipe lines interconnect with those of its five wholesale
customers and the gas which it sells to those companies flows in
interstate commerce without interruption and is resold in Ohio and
Pennsylvania. Hope sells and delivers gas (1) to the East Ohio
Gas Company and the River Gas Company at several points along
the West Virginia-Ohio state boundary; (2) to the Peoples Natural
Gas Company and the Fayette County Gas Company at points on
the West Virginia-Pennsylvania state boundary; and (3) to the
Manufacturers Light and Heat Company in northern West Vir-
ginia, which transports and sells such gas in Pennsylvania for ulti-
mate public consumption.
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Heat Company. Hope produces about one-third of its
total annual gas requirements and purchases the remain-
ing two-thirds under more than 300 contracts. 3

In 1940, Hope handled about 74,000,000 m.c.f. of gas
and sold: (1) more than 40,000,000 m.c.f. to East Ohio
Gas Company; (2) about 10,000,000 m.c.f. to Peoples Nat-
ural Gas Company; (3) more than 2,000,000 m.c.f. to Manu-
facturers Light and Heat Company; (4) approximately
860,000 m.c.f. to Fayette County Gas Company; (5) nearly
400,000 m.c.f. to River Gas Company; and (6) more than
11,000,000 m.c.f. to local consumers in West Virginia. The
remainder totaling about 9,000,000 m.c.f. was gas lost or
used in Company operations.

Hope's natural gas is processed by an affiliate, Hope
Construction & Refining Company, for the purpose of ex-
tracting the natural gasoline and butane. Another affiliate,
the Domestic Coke Corporation, sells its by-product coke-
oven gas to Hope for use as boiler fuel in Hope's main
compressor station.4

CORPORATE AND FINANCIAL HISTORY

Hope Natural Gas Company is a large, seasoned and
successful utility, and during its corporate history of more
than forty years its capital structure has been solely in the
form of common stock. Since 1908, it has been a subsidiary
of Standard Oil Company (N. J.) and all of its outstanding
capital stock, having an aggregate par value of approxi-
mately $28,000,000, is owned by Standard.

3 Hope purchases coke-oven gas from the affiliated Domestic
Coke Corp. and transports the gas to Hastings for use as compres-
sor station fuel. It is agreed that the property and costs relating
to that transaction be eliminated and the equivalent m.c.f. of natu-
ral gas be substituted at Hastings compressor station at a cost of
22¢ per m.c.f.

4 Hope Natural Gas Company in December 1939 merged the
former Reserve Gas Company, but by agreement between counsel
that property and income have been segregated and excluded for
the purposes of these proceedings.
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During Hope's existence it has paid more than $108,-
000,000 in dividends, $11,000,000 of which were stock
dividends. From 1898 to 1941 the average annual cash
dividends to stockholders exceeded 20% on the average
annual amount of capital stock issued for cash or other
assets.

The Company presented its balance sheet as an exhibit,
which shows an owner's equity in assets, at the end of
1938, of more than $33,000,000, comprising $28,000,000 of
capital stock and $5,000,000 of surplus. 'This equity is
represented in assets principally by gas plant in the net
amount of $15,500,000, Government bonds of $11,000,000,
and cash and investments of $5,500,000. The $15,500,000
net investment per books in the Company's gas plant,
including distribution property, is actually about $8,000,-
000, because the Company had previously transferred
$7,500,000 from depletion and depreciation reserves to
earned surplus.5

We will now proceed to the pragmatic determination
of the lawful rates, within the ambit of our statutory au-
thority.

RATE BASE

The Hope Company claimed a rate base of $66,000,000
and calculated that it was earning a rate of return of
about 3% from its interstate business on that base. The
claimed rate base was molded from an estimate of the cost

5 Source: Ex. No. 11, pp. 10 and 21; Ex. 61, p. 3.
Plant, Dec. 31, 1938, per books (including Dis-

tribution Property of about $2,795,000) $56,213,454
Depreciation and depletion reserve, per books 40,633,562

15,579,892
Less adjustments in 1934 ($5,901,000) and in

1908 ($1,650,000) transferring these amounts
from depreciation and depletion reserve to
earned surplus 7,551,000

Net Investment $ 8,028,892
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to reproduce the property less observed depreciation, plus
working capital. The derived rate of return was based
upon the Company's presentation of revenues and expenses
averaged for 1937, 1938 and 1939.

The Company's Estimates of Reproduction
Cost and Trended "Original Cost"

The estimate of the Company approximated $97,000,000
for the cost to reproduce the property. That result was
reached by applying unit prices for material and labor
to an inventory and adding about 17% to that total for un-
distributed construction costs.

Many hypotheses were employed for this reproduc-
tion-cost estimate and each of them disregards the develop-
ment and experience of the Hope Company. Quoted prices
for pipe and other material, rather than actual current
prices, were used and obsolete compressor station equip-
ment was priced by applying quoted prices for modern
equipment. The record demonstrates that the quoted
price for pipe is not in fact the price that is paid. Ac-
tual prices are the result of negotiation. The calculated
construction costs exceeded the actual pipe line construc-
tion costs experienced by the Hope Company during a
recent period. This appraisal of the cost to reproduce
the system included $14,000,000 for undistributed con-
struction costs or overheads which ignored the experience
of the Company with respect to such costs and the fact
that Hope has charged all overhead expenditures (with
minor exceptions) to operating expenses in the past. It is
improper and inequitable to capitalize items formerly
charged to operating expenses, and in rate-making the in-
clusion of such expenses in the rate base would compel
the rate payer to reimburse the Company more than once
for the same item. We will discuss this point extensively
in connection with the Company's claimed "original cost."

The Company's hypothetical reproduction cost esti-
mate is nearly double the actual legitimate cost of the

540917 0- 43 -7
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property, although, as the record shows, the greater part
of the property was constructed during the high-price
period of 1917-1930.

After full consideration of the estimate of repro-
duction cost new presented by the Company, we find that it
is not predicated upon facts and that it is too conjectural
and illusory to be given any weight in these proceedings.
See Railroad Commission v. Pacific Gas Electric Co.,
302 U. S. 388, 397; Re Canadian River Gas Co. et al., F. P.
C. Op. 73.

The Company also presented a trended "original cost"
estimate which exceeded $105,000,000. The objective of
that estimate, according to the witness, was to reflect
changes in price levels and to indicate what the original
cost of the property would have been if 1938 material and
labor prices had prevailed throughout the whole period of
the piecemeal construction of the 'Company's property
since 1898. At the outset this estimate includes a multi-
million dollar error because the trend factors were applied
to an inflated "original cost" claim of the Company, which
we will discuss fully under the subject of actual legiti-
mate cost. The evidence discloses fundamental errors in
the trending process used. No consideration was given
by the Company's witness to the great advances in the
science of construction and the improvement in the quality
of pipe and equipment in the natural gas industry, during
the long history of the Company.

Hope Company's own experience demonstrates that
man-hour productivity has increased greatly throughout
the years during which the Company's property was con-
structed. Yet the Company's witness gave no considera-
tion to that fact, but utilized high 1938 hourly wage-rates to
price the slower obsolete construction methods of the past
on a time basis. It is undisputed that service qualities of
pipe, including increased tensile strength and reduced
weight, have been improved in recent years. Pipe is sold
on the basis of weight and the heavier and inferior pipe
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in the Hope System was priced at 1938 prices for modern
pipe, in disregard of the known improvements in the prod-
uct. Another basic defect in the trending was the adoption
of the arithmetical average of the cost per ton of smaller
sizes of pipe when 95%0 of the cost of pipe in the Company's
transmission lines represented pipe having greater diam-
eters. That such a pipe trend is not representative is
obvious. Furthermore, the 1938 prices upon which the
trends were based, being representative of only slightly
more than 1% of the total plant, furnished no dependable
yardstick.

In the light of the evidence the conclusion is ines-
capable that the Company's trended "original cost" esti-

mate is not founded in fact, but it is basically erroneous
and produces irrational results.

The reproduction cost studies and the so-called trended
"original cost" studies were the typical, hypothetical con-
jectures which have plagued rate regulation for more than
forty years. The actual development and experience of

the Hope Company were ignored. In addition, assump-
tion upon assumption as to material and labor costs, and
magnified imagination as to overheads were indulged in

lavishly. The results have no probative value and ac-
cordingly must be condemned.6

The estimates of reproduction cost and trended "orig-
inal cost" lack reliability, so we turn to the evidence of

actual cost of Hope's property.

6 Under the recent decision of the Supreme Court involving
the Natural Gas Act in Federal Power Commission v. Natural Gas
Pipeline Co., 315 U. S. ... , and the decision of this Commission
in Re Chicago District Electric Generating Corporation, 39 P. U.
R. (N. S.) 263, involving the companion part of the Federal Power
Act, such estimates of reproduction cost and trended "original
cost" need not have been admitted in evidence.
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Actual Legitimate Cost
The Company and the Commission's Staff submitted

exhibits and supplied testimony on the cost of gas plant
used in the Company's interstate service. The Company
claimed that cost, as of December 31, 1938, amounted to
$69,735,638, the Staff indicated a figure of $51,984,153,
while the books disclosed an investment of approximately
$52,730,666. 7

Hope's vouchers, books and records are adequate for
examination, analysis and audit. Hope kept complete rec-
ords of its expenditures throughout its existence, so no
estimates are required to ascertain the actual cost.

Table A appearing on page 18 compares the cost of
facilities used in interstate service as claimed by the Com-
pany, as shown by the books of account, and according to
our findings, as of December 31, 1938.

The Company's Estimated
"Original Cost"

The first step in the Company's determination was the
taking of an inventory. The inventory units were then
priced at estimated cost, including arbitrary overheads.
The amounts shown as plant costs by the books were ig-
nored, except for the purpose of aiding in estimating unit
costs. As is shown by Table A, the Company's method
resulted in a claimed net increase of $17,004,972 over the

7 The book cost of the interstate facilities is derived as follows:
Total Plant Investment per books $56,213,454
Less:

Distribution Property $2,795,083
Unfinished Construction 81,392
Intangible Plant 30,186
Property Used to Transport

Coke-oven Gas 576,127 3,482,788

Plant Investment, per books, of
Interstate Facilities $52,730,666
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amount recorded as investment in the interstate properties
on its books of account. The Company claims, in other
words, that its books fail t show the true cost of such
properties in that amount. The items of that amount
which are identifiable represent expenditures previously
charged to expense accounts. Some of the alleged expendi-
tures were not incurred at all. For example, claimed
interest during construction of $632,000 was not actually
paid. Obviously to the extent that the plant costs are
understated, if they are, the difference must represent
charges to other accounts, particularly expense accounts,
in the books.

The claimed additional costs are divisible into two
groups-one relating to properties constructed by the
Company, and the other relating to property acquired from
other utilities. Table B on page 19 shows the general na-
ture of the $17,004,972.
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TABLE A
Cost of Plant as of December 31, 1938

Claimed Amt. Shown
by Company by Books*Account

Natural Gas Production Plant

Natural Gas Producing Lands ..... $
Natural Gas Producing Leaseholds.
Rights of Way ...................
Other Land and Land Rights ......
Field Measuring and Regulating

Station Structures .............
Other Prod. System Structures ....
Gas Wells: Construction ..

Equipment ...........
Field Lines: Construction ........

Equipment ..........
Field Meas. and Reg. Station Equip-

ment ..........................
Drilling and Cleaning Equipment ..
Other Production Equipment ......

1,68
70
2

4
29

17,78
8,16
4,05
8,24

26
60
8

Total Production Plant ..... 41,95

Transmission Plant

Land ............................
Rights of Way ..................
Compressor Station Structures ....
Trans. Meas. and Reg. Station Struc-

tures ..........................
Other Transmission System Struc-

tures .........................
Mains ..........................
Compressor Station Equipment ....
Trans, System Meas. and Reg. Equip-

ment ..........................
Other Transmission System Equip..

16
44

1,72

1
15,18

8,31

21

Total Transmi'sion Plant ... 25,89

General Plant
Land and Land Rights ...........
Structures and Improvements .....
Office Furniture and Equipment ...
Transportation Equipment ........
Stores Equipment ................
Shop Equipment .................
Laboratory Equipment ...........
Tools and Work Equipment .......
Communication Equipment .......
Miscellaneous Equipment .........

Total General Plant ........

Gas Plant for Interstate Service ....

Unoperated Acreage .............
Wells and Field Lines not in Service

9
24

14

11

34

1,1!

69,0

6
. . ...

2,370 $ 3,320
84,636 1,331,101
'1,556 529,400
22,126 24,602

60,773 28,617
'1,872 213,164
83,637 4,366,934
68,192 7,885,581
56,915 3,028,847
:4,966 7,929,927

67,099 249,842
14,936 543,740
19,102 45,031

58,180 26,180,106

64,105 158,122
$2,394 491,784
25,945 1,661,573

11,988 11,399

11,509 7,348
80,596 14,413,516
13,531 7,979,316

26,713 29,463
23,042 15,188

99,823 24,767,709

98,188 126,678
47,427 237,323
95,911 239,989
48,540 161,431
9,466 3,321

14,706 63,169
1,070 1,003
4,634 200,761

47,639 249,121
1,172 20,484

)5,753 1,303,280

53,756 52,251,095

81,882 479,571
.......... ..........

Total Gas Plant (Exclusive of Dis-
tribution Plant and Property used
to transport Coke-oven Gas) ..... $69,735,638

Allowed

$ 3,320
1,599,005

645,391
21,008

21,139
191,189

4,089,478
7,610,510
3,622,489
7,674,252

184,385
595,693

75,532

26,333,391

162,912
391,243

1,441,882

8,207

6,776
14,132,075

7,683,672

17,616
21,016

23,865,399

96,981
225,888
178,683
142,315

5,107
104,185

1,003
4,545

248,976
1,148

1,008,831

51,207,621

584,382
192,150

$52,730,666 $51,984,153

* For comparative purposes the amounts in this column have been clas-
sified (without change in the total) in accordance with our Uniform Sys-
tem of Accounts for Natural Gas Companies. The Company's study is on
this basis also.
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TABLE B
Constructed Property

Inventory, Transfer and Correcting Ad-
justments

Direct Material and Labor Costs not
Capitalized

Unloading, Hauling and Warehouse
Handling Costs

Indirect Field Costs
Overhead Costs

Total Claimed Adjustments to Con-
structed Property

Claimed Adjustments to Properties Pur-

$(1,821,581)8

13,580,814

383,454
396,141

2,866,414

$15,405,242

chased from Other Utilities 1,599,730

Total $17,004,972

The Company's cost study was made by an engineer-
ing firm. The witness for the Company, a valuation engi-
neer, indicated clearly that he was not concerned with the
Company's past practices in determining costs and in de-
termining expenses. To him it was of no concern whether
an item had been charged to expense and the cost thereof
recouped in rates, or even whether an item represented
an expense under the wide discretion of management al-
lowed by accepted principles of accounting. The realities
as to past practices and determinations received no con-
sideration. Evidently the object of the study was to deter-
mine the maximum cost which could be assigned to the
properties under any theory or principle of cost determina-
tion, regardless of the fact that the Hope Natural Gas Com-
pany had been in business more than forty years and had
made determinations in its regular course of business as to
which of its expenditures constituted investment i plant
and which constituted operating expenses.

The first proposed adjustments to book cost ($1,821,-
581), reflecting inventory, transfer and correcting adjust-
ments, will be discussed hereinafter.

s Parentheses indicate decrease.
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The second adjustment ($13,580,814) represents items
previously charged to expense and not capitalized in the
books or items which cannot be identified in the books and
records and, therefore, may not have been incurred at all.
The amount of $13,580,814 may be subdivided as follows:

Well Drilling $11,279,554
Other Direct Material and Labor Cost 996,543
Labor Costs in Laying Mains, Constructing

Compressor Stations, etc., During Years
1918 to 1922, Inclusive 1,295,953

Leasehold Cost 8,764

Total $13,580,814

The largest item of claimed additional cost relates to
labor and drilling equipment used in drilling wells. The
additional amount claimed ($11,279,554) is associated with
2,633 wells. It is the Company's contention that these ex-
penditures, which were charged to operating expenses when
incurred, should now be included in the rate base.

It was the consistent practice of the Hope Company
up to 1923 to charge the cost of drilling wells to oper-
ating expense. This likewise was the general practice of
the natural gas industry. It followed the well-established
practice of extractive industries of charging items to ex-
pense which in less venturesome enterprises were ordi-
narily charged to the plant account.9 The theory underly-
ing the practice was that additional wells were constantly
needed to keep the Company in business, hence the cost in-
curred was not for the purpose of adding to the property
but rather for the purpose of maintaining the business.
The evidence shows that the Natural Gas Association of
America opposed a provision in the first uniform system
of accounts for natural gas companies issued by a State

9 Re Hope Natural Gas Co., 1921 E 418, 439-440; United States
v. Roden Coal Co., 39 Fed. (2d) 425; Marsh Fork Coal Co. v.
Lucas, 42 Fed. (2d) 83; Commissioner of Internal Revenue v.
Brier Hill Collieries, 50 Fed. (2d) 777.


