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The States of California, Oregon, and Washington, 
file this brief as amici curiae, on behalf of appellee, by 
permission of this court. 

Iln'mli:8T OF THB ST.A.T!:S OF W.UBilfOTOlf, 
OB.BOOlf, .un> OALIJ'OBBI.&. 

At the time of the issuance of Public Proclamations 
Nos. 1 and 2 by the Commanding General, W eetern 
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Defense Command and the civilian exclusion orden 
thereunder, by which all persons of Japanese ancestry 
were evacuated (rom Military Area No. 1 and a por· 
tion of Military Axea No. 2, the RtatE's of California, 
Oregon, aHd W a.\>hiugton, wel'(' faecd with the danger 
of an invasion in foree at solltl' point along the 
eoast-lillCS. Bombiug raids and attaeks from the 
sea wt>rt' inuninC'nt. l\1 ilitary L\ 1·ea N u. 1 includ~d 
the ·w estern porticms uf t lw tim•<' stat I'S nnd At'Cn 
No. 2, the Eastt>m portions. Our thuusand miles 
of the coastline of Area No. 1 had to b<.> g11arded not 
only against attack by sl.'a, land, and air, but also 
against infiltration by enl.'my agents. '!'he ports of 
embarkation through which flowed the supply of men 
and materials to the Pacific battlefronts, the aircraft 
factories, shipyards, other war plants, and nwnerous 
military and naval establishments Lol'atcd in Military 
Area Nos. 1 and 2 made these areas particularly 
sensitive to sabotage and espionage. From a tactical 
military standpoint, the Western Defense Command 
was a T heater of Operations, the area encompassed 
within Military Area No. 1 a "Combat Zone" and 
Military Area No.2, immediately adjacent to MilitarY 
Area No. 1, was part of the vital zone of communica­
tion of the said Command. Concentrated within the 
W ashington, Orrgon, and California portions of Mili­
tary Area Nos. 1 and 2 were 88.57o of the persons of 
J apanese ancestry resident in the United States. A 
large majority were located in the vicinity of ports of 
embarkation, prospective landing beaches, vital war 
plants, and lines of communication. The ethnic, ~ 
tional, economic, political, language, and famil1 till 
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of this g roup, with the enemy Japan, call8ed the mili­
tary commander, Lt. Gen. J. L. DeWitt, to conclude 
that in ot·der to remove the large number of potentially 
disloyal but unidentified Japanese from the strategic 
Pacific Coast area it would be necessary to evacuate as 
a grottf> all pet·sons of Japanese ancestry from Mili­
tary At·~a No. land the California portion of Military 
Area No. 2. (Chart 1, opposite.) 

Both the tiwe required to examine this large group r t.LJ~~~AI.~ 
I ;. S :;JoN.r and the lark of an adequate test of loyalty and trained Fe-~ 

711
• 

personn.,l, made treatment upon an individual basis r,~ '. #>J)~ t 
. 'bl . th f f h hi h ,.-.,J~N'~ ~J) unposs1 e 111 e ace o t e emergency w c re-~. wn:r 
quired fH·ompt action. The appellant, however, claims ' r.~r 
that the evacuation was the result of pressure brought 
by rxc·lusion a~itntion gToups and .JapanPse baiters 
claimed to havr bt•cn long activo witltin Pacific Coast 
states. lt is <:harged that the Commanding Gen-
eral wa.'l gu ilty of an abuse of his discretion and bad 
faith in that he actrd to satisfy political and economic 
groups and not as a matter of military necessity. This 
charge was partly dissipated when this court held 
in fl iraba!faiJhi t-. fTnited States (320 U. S. 81 
(1943)), that the cw·f«>w o1·der which this Command-
ing Genl'ral dit·erted to all persons of Japanes«> an-
<·estry, wit11in the sensitive rnilitru·.v areas, was issued 
for reasons of military necessity. As Mr .• Justice 
?l•[ut·J>hy stat,ed in his concnning opinion, 

"It is not to be doubted that the action taken by 
the n1ilitary commander in pursuance of the au­
thorit~· ronferred upon him was taken in co~plete 
good faith and in the firm conviction iliat It was 
r equired by considerations of public safety and 
military security." (p. 109.) 
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Amici ct,riae are aware of the tremendous problem 
which would have faced the civil authorities within 
their states if they had been called upon to act with 
reference to the threat of espionage and sabotage pre· 
sentcd by the fact that there were hidden, within this 
group, citizens in considerable numbers who were 
potentially disloyal. Now that the evacuation order is 
before this court, the States of California, Oregon, 
and Washington, believe that the facts surrounding the 
action taken to safeguard the national security and to 
protect the lives and property of the people of these 
states also provided a rational basis for the military 
decision that, because the peril was great and the time 
short, temporary treatment on a group basis was the 
only reasonable method of removing the disloyal but 
unidentified persons of .Japanese ancestry resident 
within the critical military areas of these states. 

STATEIIENT. 

In Hirabayashi v. United States (320 U. S. 81 
(1943)) the second count of the indictment per­
tained to the curfew imposed upon all persons of 
Japanese ancestry, while the first count involved 
the question of the constitutionality of the civilian 
exclusion orders excluding such persons from :Mili­
tary Area No. 1 and the California portion of Area 
No. 2. 'l'his court, however, following an established 
practice of deciding only those questions which must 
be passed upon to sustain a ~w.ntence of conviction. 
stated that because sentences of the same length on 
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both count~ were to run concul'l'ently, there was no 
O<·ca~iOJl to c·onside1· the validity of the conviction on 
the first (·ount involving the constitutionality of the 
exclusion ot·dt•r. Now the instant case involving as 
it does thp val idity of a judgml'nt of ronviction under 
Public· Law fiO:J (Ac:t of March 21, 1942, 56 Stat. 173) 
I" or tiH• viola! ion of an exclusion ord('t·' ll('<'essru·ily 
bring-s that question befm·e this c·our·t! Most of the 
facts whic·h wer·e presented in the Hirauayshi case* as 
affording a rational basis for the ac·tion of the mili­
tar.\ authorih <'s in ordering not only c·urfew, but 
evacuation of persons of Japanese ancestry were given 
judicial notitE• b~· this court in its decision in 
FJ irabayaRhi 1·. C nited States, supra. Likc\";se, the 
prirwi plc>s to h<' applied here were mostly settled in 
that <·usc. (£\ort'molstt t'. P. S., 140 F('d. (2d) 289, 
290 ( 194-3).) 

THE PRINCIPLES ESTABLISHED BY THE 
HJJ!.ABA.YASHI OASB. 

In the llimuayashi case, the court upheld the valid­
ity of the curfew order directed to all persons of 
Japanese ancestry, resident within Military Area No. 
1 and certain zones of other areas within the Western 
Defense Command, established by the Commanding 

'Koremat.su disobeyed the particular order which ap~lied to him 
on May 30, 1942, and H irabaya&bi refnaed to obey b11 order on 
~lay 11 and 12, 194.2. . 

%Jt is B!l!lumed that all the relevant facta upon thi1 appeal Wlll be 
staled in Ooverrunent 's brief. 

'See brief of these amici curiae in the HirobogNAi -· No. 
870, Oct. Term 19i2. 
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General, Western Defense Command. The establiah­
ment of these areas by Public Proclamations Nos. 1 
and 2 (7 Fed. Reg. 2320, 2405) issued pursuant to 
Presidential Executi>e Order No. 9066 (7 Fed. &g. 
1407) and under ratifieation of Congress (Public Law 
No. 503, Act of March 21, 194.2) were approved by 
this court. It was also there decided that the Presi­
dent and Congress, acting jointly in the exercise of 
their war powers, could autltorize a designated mili· 
tary commander to imposed curfew upon persons 
within the military areas and tl1at the facts pertain· 
ing to the military situation and American-Japanese 
within Military Area Nos. 1 and 2 at the time and 
place afforded a reasonable basis for the military com· 
mander's action taken pursuant to the Presidential 
and Congressional authorization in imposing curfew 
upon all persons of Japanese ancestry within the 
prescribed area and zone. 

In making this decision, the court recognized the 
following legal concepts which are common to that 
case and the instant case, and which should guide the 
decision now to be made: 

(1) The President and Congress acting jointly in 
the exercise of the war power could grant a designated 
military commander the authority to impose reason· 
able restrictions upon citizens within military areas. 

(2) Under the war power a military commander 
duly authorized has a wide scope for the exercise of 
judgment and discretion in determining the nature 
and extent of the threatened danger and in the selec­
tion of the means for reaiating it. 
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(3) The extent of judicial review is to determine 
if there was a rational basis for the decision of the 
military commander-but this decision made in meet­
ing the danger need not necessarily be the one which 
the court would make. 

(4.) 'J'he r<'asonableness of the action is to be 
judged in the light of the circumstances as they ap­
peared to the milit.ary commander at the time. 

( 5) 'l'hl.' issuance of Presidential Executive Order 
~o. 9066 and the enactment of Public Law 503 did not 
constitut(' an w1constitutional delegation of Presiden­
tial or Congr('ssional war power because a standard 
was provided and approved for the action to be taken 
by the military commander, namely, that orders were 
to be appropriate for "protection against espionage 
and sabotage ·' to national defense materials, premises 
and utilities. 

(6) ln creating the military areas and stating the 
type of measures to be prescribed therein, Public 
Proclamations Nos. 1 and 2 issued by the Command­
ing General, Western Defense Command, pursuant to 
Executive Order No. 9066, conformed to the stated 
standards and were otherwise valid. 

(7) Congress through the enactment of Public Law 
503 ratified Executive Order No. 9066 and Public 
Proclamations Nos. 1 and 2. 

(8) Public Law 503, a criminal statute, is to be 
read in the light of the fact that Congress at the time 
of enactment had before it the Executive Order and 
Public P roclamations Nos. 1 and 2, which contained 
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adequate standards and fiudings. lt was, therefore, 
not void for uncertainty. 

(9) Although in most eit·cwnstanres racial dis· 
finctions are irrelevrutt, the facts and circumstances 
pertaining to the .Japanese population of the Pacific 
Coast when considered in the light of a threatened 
attack by .Japan and the danger of espionage and 
sabotage afforded a reasonable basis for dealing with 
a II persons of ,Japanese ancestry in the area as a 
group. Restrictions placed upon this group, if reason­
able in the light of these dangers, would not constitute 
an unlawful discrimination in violation of the "due 
process" r equirements of the Fifth Amendment. 

(10) I n time of war a person may be tried and 
convicted under Public J.aw 503 for violating an order 
of an appropriate military eommandt>r made applica­
ble to citizens within a mj Jjtary area provided that 
the said order is based upon findings of the com­
mander which conform to the standards approved by 
the P resident and Congress, and provided further tbat 
the measure appears at the time to be reasonably 
necessary for car rying out the P residential and Con­
gressional authority. 

QUESTIONS PRESENTED. 

W ith these above stated facts anq pr inciples recog­
nized by this court there are but tlu:ee questions pre­
sented here : 

(1) Did the Pt·esident authorize and did Congress 
ratify the exclusion of persons from military areas 
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with particular reference to persons of Japanese an­
cestry within military areas of the Pacific Coast! 

(2) Was th«> exclusion of pel'sons of Japanese 
ancestry from Pacific Coast military areas within the 
bounds of th«> war powers of the President and Con­
gress' 

(3) At the time and place did a rational basis exist 
for the decision of the Commanding General, Western 
Defens<' Command, to exclude as a gl'oup, first on a 
voluntary and then on a controlled basis, all persons 
of .Japant'se ancestry from certain Pacific Coast mili­
tary areas 'I 

StTMMARY OF ARGUJIIIENT. 

(1) 'J'ho court in Hiraba1Jashi v. U. S. (320 U. S. 
81) (1943) upheld the power of the President and 
Congress in time of war to authorize the military 
commander of the Western Defense Command to issue 
Public Proclamations Nos. 1 and 2, and of Congress 
to provide through the enactment of Public Law 503 
(Act of March 21, 1942) criminal sanctions for the 
violation of orders issued pursuant to this authoriza­
tion. 

(2) The President authorized and Congress rati­
fied the exclusion of all persons of Japanese ancestry 
from those military areas indicated by the said procla­
mations. 

(3) 'l'ht• ex<•lusiou of pe1'Sons from military areas 
is within the war powei'S of the President and Con­
gress. 
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( 4) The s<·opc of the judicial 1·cview is to deter­
mine if iJ1 the light of all the I'CI('vant eircumstaneea 
there was a rational basis for tl1c exclusion ot'den 
directed to all persons or .Japanesr am·estry. 

(5) At the time of the issunn<'e of the exclusion 
orders, there was a rational basis for the military 
decision to evacuate as a group all persons of Japaneee 
ancestry. 

ARGUMENT. 

I. 
TBE PRESIDENT AUTHORIZED AND CONGRESS RATIFIED !BE 

EXCLUSION OF PERSONS FROM P AOIFIC COAST lOLl· 
TART AREAS WITB PA.RTIOULAB. REFERENCE TO FEB­
SONS OF JAPANESE ANCESTRY. 

That the President by Executive Order No. 9066 
and Congress, by the enactment of Public Law 503 
(Act of March 21, 1942), authorized the exclusion of 
persons of J apanese ancestry is even clearer than the 
authorization given for the imposition of curfew upon 
members of this group. 

Executive Order No. 9066 authorized a designated 
military commander to establish military a1·eas in such 
place and of such extent as he might determme "fr()$ 
which any or all persons may be t$Cluded, and with 
respect to which, the right of any perso11s to e11ter, 
remain in or leave shall be subject to whatever restric­
tions the Secretary of War or the appropriate mill· 
tary commander may impose in his diseretion". (7 
Fed. Reg. 140'7.) 
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Proclamations Nos. 1 and 2 (7 Fed. Reg. 2320, ~5), 
issued pursuant to the Executive Order, expressly 
stated that "such persons or classes of persons as the 
situation may require will by subsequent proclamation. 
be excluded from Military Area No.1" and also from 
certain zones of Military Area No. 2. 

As this court has pointed out, the Executive Order 
and these Proclamations were before Congress when 
it enacted Public Law 503 for the purpose of provid­
ing sanctions for the enforcement of orders issued 
undt"r the authority of the Executive Order. The 
opinion fuzother emphasizes that the legislative history 
shows particularly that the exclusion from pre­
scribc;>d military areas of all persons of Japanese 
ancesb·y, citizens as well as aliens, was one of the 
clearly stated objectives of the statute• and that 
evacuation of this group was thus clearly ratified by 
the Congress. 

'"The Cha.innan of the Senate llilitary Affairs Conunitt.ee ex­
plained on the floor of the Senate that the purpose o! the proposed 
legislation was to pro,·ide means of enforcement of curlew orders 
and other military orders made pursuant to Exeeutive Order No. 
9066. He read Ocncral DeWitt's Public Procl&mation No. 1, and 
statements from newspaper reports that • e11ocuotion of tile jirlt 
Japanese alitM a1ut America,..bo,.,. Japa"ue ' was about to begin. 
lie also stated to the Senate that 'rea.sons for suspeeted wide­
sprcad fifth-column activity &mong Japanese' were to be found in 
the system ot dual citizenship which. Japan deemed applicable to 
American.born Japanese, and in the propaganda disseminated by 
Japanese consuls, Buddhist priests and other leadet-s, among 
American-born childrcn of Japanese. S1Uit. was staltd to be tlte 
upla11atio•~ of the con.tentplated euocuotiott from tlt.e Pacific CO<Ut 
area. of persons of JaJJaiiUt ancutry, citi~e~ as well as Giif~. 88 
Cong. Rt·~. 2722-26; see also pp. 2729.2730. Congr~ al!JO 11~ 
before it th~ Preliminary Report of a House Comm1ttee !JlVesb­
gating national defense migration of Mareh 19, 1942, whtch I!'P· 
proved the provisions of Exeeutive Order No. 9066 •. and whicb 
recommended the evacuation, from military ana llltablimed under 
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II. 
TliE EXCLUSION OF P ERSONS FROM MILITARY AREAS WAS 

WITHIN TliE COMBINED WAR POWERS OF T.HE P&ESI· 
DENT AND CONGRESS. 

The exclusion of persons f1·om ('l'ifical areas in 
time of war, when required by military necessity, is 
within the scope of the joint wa1· powers of Congress 
and the P resident. 

The war power, which the court has found was 
jointly exercised by the President and Congress 
through the issuance of Executive Order 9066 and the 
<>nactment of P ublic Law 503, will permit in time of 
war and when military neC>essity requires, the evacua· 
tion from critical military areas of persons deemed to 
be potentially dangerous to the national security. 

As this court said in the HirabayfU!hi case: 
"The war power of the National Government • • • 
ext-ends to every matter and activity so related to 
war as substantially to affect its conduct and 
progress. The power is not restricted to the win· 
ning of victories in the field and the repulse of 
enemy forcel!. It embraces evel'y phase of the 
national defense, including the protection of war 

the Order, of all persons of Japaoelie ancestry, including citizens. 
H .R. Rep. No. 1911, 77th Coog., 2d Sess." (p. 91.) 

The Rirabaya.shi opinion refers to the letters which th~ Secre­
tary of War wrow to the Chairman o! the Senate CornuuUC6 on 
Military Affairs and t.o the Speaker of the House. The SecretarY 
stated that the purpose of Publie Law 503 was t.o provide cnfo.~ 
ment for P residential Executive Order No. 9066, which authonzed 
the excltUilm of oU persons from pre:~Cribed milit.arY &re&S "for 
purposes of national defense". 88 Cong. Rec. 2722; H.R. ReP· 
No. 1906, 77 Cong., 2d Se:;s.; S. Rep. No. 1171, 77 Cong., 2d SesS­
( pp. 89-90.) 

Emphasis throughout th is brief is ours un less otherwise in· 
dieated. 
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materials and the members of the armed forces 
from injury and from the dangers which attend 
the rise, prosecution and progress of war. • • • 
Since the Constitution commits to the Executive 
and to Congress the exercise of the war power in 
all the vicissitudes and conditions of warfare, it 
has nccPssarily given them wide scope for the 
f'xcrcise of judgment and discretion in determin­
ing the nature and extent of the threatened injury 
or danger and in the selection of the means for 
resisting it. Ex parte Quirin., supra (317 U. S. 1) , 
28-29 (ante 12, 13, 65 S. Ct. 2); cf. Prize Cases 
(2 Black (U.S.) 670, 17 L. ed. 477); 1\fartin v. 
~fotl, 12 Wheat. (U.S.) 19, 29, 6 L. ed. 537, 540. 
Where, as they did here, the conditions call for 
the exercise of judgment and discretion and for 
the choice of means by those branches of the 
Government on which the Constitution has placed 
the responsibility of war-making; it is not for 
any court to sit in review of the wisdom of their 
action or substitute its judgment for theirs." 
(p. 93.) 

Exclusion undertaken in times of dire emergency 
is a preventive measure only and does not involve the 
adjudgment of a penalty for a crime without a trial­
a point consistently overlooked by those challenging the 
exclusion ordet·s. Such preventive U(·tion is taken, as 
this court said in 1lfoyer v. P eabody (212 U. S. 78, 85) 
(when speaking of temporary detention to put down 
insurrection) ''by way of precaution to prevent the 
exercise of hostile power" and "to prevent appre­
hended harm". 
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The Ninth Circuit Court, in the:> instant case, Kore­
matst~ v. U. S. (140 Fed. (2d) 289 (1943) ), directly 
held that the power to exclude all persons of Japanese 
ancestry e..'tisted and, as delegated, was properly exer· 
cised. It found its authority in tho principle laid down 
by this court in the Hirabayashi decision. 

"However, the Supreme Court held that under 
the Constitution the Government of the United 
States, in prosecuting a war, has power to do all 
that is necessary to the successful prosecution of 
a war although the exercise of those powers 
temporarily infringe some of the inherent rights 
and liberties of individual citizens which are rec· 
ognized and gua1·anteed by the Constitution. We 
are of the opinion that this principle, thus de­
cided, so clearly sustains the '' alidity of the proc· 
lamation for evacuation, which is here involved, 
that it is not necessary to labor the point." (p. 
290.) 

The individual rights which were affected by the 
evacuation a1·e of the highest order, but tbelic 
rights, precious and valuable as they are, are not 
absolute and must at times be temporarily curtailed in 
the exercise of the war power-which is the paramount 
and fundamental right of the public person, the 
Nation, to defend itself.O 

"Self-preservation is the first law of national 
life and the Constitution itself provides the neces· 

&"If it was an appropriate exercise of the war power its validitY 
is not impaired becall8e it has restricted the citizen's liberty. L•~e 
eve~ mil~tary control of the population of a dangero~ ~'!e ID 
~e, 1t necessarily involvee some infringement of mdJvldUJI 
hberty • • •." (HirabGJIGflt.i 11. U. S., supt•a, at page 99.) 
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sa ry powers in order to defend and preserve the 
United States." (Hughes, War Powers Under the 
Constitution, ABA Reports, 1917, page 248.) 

Of <'OUt'Se, such an exercise of the war power must 
be reasonable under the circumstances to satisfy the 
"due process" requirements of the Fifth Amendment. 

H ence, because of what has been so recently decided, 
the only substantial question here is whether or not, 
in the light of the authorized standard, there existed a 
rational basis for the decision of the military com­
mandct· to evacuate and exclude all persons of Japa­
nese auccsh·y from U1e Pacific coastal aa·eas. 

III. 
AT TBE TIME OF THE ISSUANOE OF TBE EVACUATION 

ORDER AND OIVILIAN EXCLUSION ORDER NO. S4 UNDER 
IT, TBERE WAS A RATIONAL BASIS FOR THE MILITARY 
DEOISlON TO EVACUATE AS A GROUP ALL PEB.SONS OF 
JAPANESE ANOESTB.Y. 

ln holding that there was a reasonable basis for the 
application of curfew to all persons of Japanese an­
cestry, citizens and aliens alike, residing within Mili­
tary Area No. 1 and zones of other military areas 
within the Western Defense Command, this court, in 
the H irabayashi case, found that the following factol'8 
provided that reasonable basis. 

-In the early months of 1942, the results of the 
disnstl'ous attack on Pearl Harbor and the Japa­
nese land and naval advances in the Pacific area 
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afforded ample ground for reasonably prudent 
men charged with the responsibility of national 
defense to conclude that there \Vas a danger that 
the Pacific Coast would be invaded and that 
measures had to be taken to meet that danger. 
(At p. 95.) 

-"The challenged m·ders• w<>re defens<' measures 
for the avowed purpose of safeguarding the mili­
tary area in question, at a time of threatened air 
raids and invasion by the Japanese forces, from 
the danger of sabotage and espionage." (At pp. 
94-95.) 

- In the critical days of March, 1942, the danger 
to our war production by sabotage and espionage 
in t he Pacific Coast area was obvious. 

-The great majority (112,000 out of 126,000) of 
persons of Japanes€' ancestry resided in the Stales 
of Califomia, Oregon, and W asbington. (At P· 
96.) See Chart 2, inserted opposite. 

-Most of these persons were concentrated in or 
near porta of embarkation located in Military 
Area No. 1. (p. 97.) See Chart 3, opposite 
page 18. 

-There was support for the view that social, 
economic and political conditions have intensified 
the solidarity of .Japanese in this country and 
have in large meaaure prevented their assimila· 

•This &pparently alludes to the exclusion orders which were abo 
before the court. The decision however is car~!ully limited to 
the validity of the curfew orde;, ' 
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tion as an integral part of the white population. 
(p. 97.) 

-Attendance of large numbers of Japanese chil­
dren at J apanese language schools, some of these 
schools being generally believed to be sources of 
,Japanese nationalistic propaganda, cultivating 
allegiance to Japan. ( pp. 97, 98.) .t 

V"._ 
-The education of a considerable number of , 'l~ r-

6
;A 

Ameri<·an-born children of Japanese parentage in1 , .;~;r~ .., 
Japan for all or a part of their education. (p 97.)' (''"" ,i1(~ 

-Congress and the Executive, including the mili-•·, 1 tP 

tary commander, could have attributed special 
significance in its bearing on the loyalties of per-
sons of .Japanese descent, to the maintenance by 
Japan of its system of dual citizenship. 

-Statistics released in 1927 by the Consul Gen­
eral of .Japan at San Francisco asserted that over 
51,000 of the approximately 63,000 American-born 

1 In support of this finding, extended investigation since this 
decision, of Ship Manifests for 1930-1941, shoWll that 13,705 
American-born males of Japanese ancestry returned through the 
pori$ of Los Angeles, San Francisco, and Seattle, after having 
Jived in Japan. 5225 of the "Kibei" who were flitoon years of age 
or older had spent two o1· more years in Japan. The aame records 
•weal that during 1911 olont, 1573 "Kibei ·• (including infants 
nnd dilldren) entered west coast ports from Japan, and 1147 Issei, 
or alien Japanese, re-enh•N'<I the UniiA>d States from Japan. The 
;;63 U. S. horn male Japanese less than twenty-lh·e years of Rge 
who re-cntcr\'d west COIISl ports from Jnpnn during 1941 had an 
uvcruge uge of 18.2 years and had spent an average or 5.2 yean; in 
-Iapan. Of thest", 239 had spent more than three ycnrs there. This 
latter grou1> had spent un avera~e of 10.2 years in Japan. Of the 
retumin~ -lnpnnese, morl' than 50% had a close rclnt i,·e in Japan. 

Dcrivt-d ft·om Ships' Manifests tiled at the Snn Francisco, 
l'lt•Attlc and l.os -'"ugeles Por t Offices of Lhc Federal Immigration 
oud Naturalization Service, Department of Justice. 

LoneDissent.org



18 

persons of J apancse parentage then in the western 
part of the United States held Japanese citizen. 
ship. (pp. 97-98 and fooh1ote 8.) 

-The large number of resident alien .Japanese, 
approximately one-third of all Japanese inhabit· 
ants of the country, arc of mature years and occupy 
positions of influence in Japanese communities. 
(p. 98.)1 

-Japanese Consulates had maintained the influ· 
ence of the Japanese Government with the Japa· 
nese population in the Uuiteu States. (p. 98.)' 

-The conditions affecting the life of the .Japa· 
nese, both aliens and citizens, in the Pacific Coast 
area have been sources of irritation and may well 
have tended to increase their isolation, and in 
many instances their attachments to Japan and its 
institutions. (p. 98.) 

Summing up this part of the Hirabayashi case, this 
cow·t declared: 

"Viewing these data in all their aspects, Con· 
gress and the Executive could reasonably ha\"e 
concluded that these conditions have encolll"aged 
the continued attachment of members of this 
group to Japan and Japanese institutions. Tb~ 
are only some of the many considerations wb1eh 
those charged with the responsibility for the na· 
tional defense could take into account in deter-

•See "Significance of tho Issoi" in brief of U•cse omici cu~ in 
Hirabayaahi brief. No. 870, 1942 Term, pp. 2().22. ,. 

'See" Japaneee Nationalistic Organi~tions of the Pacific Coast • 
ibid., pp. 12-18. 
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muung the nature and extent of the danger of 
espionage and sabotage, in the event of invasion 
or a ir raid attack. The extent of that danger could 
be definitely knoY.-n only after the event and after 
it was too late to meet it. Whatever views we may 
entertain regarding the loyalty to this country of 
the citizens of Japanese ancestry, we cannot reject 
ns unfounded the judgment of the military au­
thor ities and of Congress that there were disloyal 
members of that population, whose number and 
st1·cn,qlh could 1w t be precisely and quickly ascer­
tained. W c cannot say that the war-making 
branches of llle Government did ?Wt have groutld 
for believing that in a critical hour such persons 
could not readily be isolated and separately dealt 
with, and constituted a 1nenace to the national 
defeusr and safety, which demanded that prompt 
and a.dcquate measures be taken to guard against 
it." (pp. 98-99.) 

Wheu considering the foregoing factors to deter­
mine if they also provide a rational basis for the deci­
sion of the military commander to evacuate the Japa­
nese as a group from coastal military areas, it cannot 
be emphasized too strongly that (in the words of this 
court) "The actions taken must be appraised in the 
light of the conditions 'vith which the President and 
Congress were confronted in the early months of 1942 
many of which, since disclosed, were then peculiarly 
within the knowledge of the military authorities. "'0 

It is submitted that the above summarized findings 
of conditions which existed at the time of the issuance 

•opp. 93-94 of Hirabaya.shi opinion. 
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of the appellant's civilian exclusion order also support 
the reasonableness of the decision to exclude first by 
unregulated and then by :regulated evacuation,11 all 
persons of .Japanest> aneestry from 'Military Area No. 
1 and the California portion of Military Area No. 2. 
Voicing thi~:~ same view, the I'OUl't. in (!. 8. v. Pujii, 55 
F. Supp. 928 ( t944), says of the Jlirabayashi decision: 

"* * * yet it would sePm that the same logic which 
lf.'d to the conclusion that thr rurfew law did not 
violate their (i.e. pt>t·sons of ,J apant>se ancestry) 
constitutional rights would justify a like ronclu· 
sion in regard to l'emo,·al and relocation." (p. 
931.) 

It is certainly understandable that the effects upon 
each individual's loyalty of the conditions set forth in 
the Hirabayashi opinion could not be readily det~r· 
mined among a group of over 100,000 people. Adminis­
trative hearings could not have been had in time nor 
could proper tests have been applied in the period 
when the critical military situation demanded the 
taking of the preventive action to offset the danger of 
sabotage and espionage.12 It was at least doubtful if 
an adequate test could have been readily employed to 
judge such an imponderable as prospective loyalty. 
Only a brief consideration of the task of investigating 
and holding individual bearings for 100,000 people, 
with the usual "due process" steps taken in adminit' 

11The reasons why voluntary relocation would not work, pri~ci· 
p&lly due to tJ1e hostility of communities outside the exehwOil 
area.s. are fully eet forth in Government's brief herein. 

"Hirabayashi opinion supra, p. 98. 
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trative hearings, reveals the difficulties and scope of 
the task and the time required.u To judge such an 
imponderable thing as prospective loyalty in these 
cases would call for a careful consideration, requiring 
time and investigation, of the effect which the facts as 
noted by thjs court may have had upon the loyalty of 
the individual American-Japanese citizen. 

Therefore, with these difficulties as to time and lack 
of investigative technique, it was reasonable for the 
military commander to meet the danger threatened 
from the unidentified disloyal members of the group 
by excludin~ the group as a whole." As Mr. Justice 
Douglas hal> pointed out in his concurring opinion in 
the Ifirabayashi case: 

'·The orders must be judged as of the date when 
the decision to issue them was made. To say that 
the military in such cases should take the time to 

UE,·en if sueh hearings were had for only American citizens of 
the group who were l7 yean; or older, approximately 4{),000 indi­
vidual hearings would have been required. The estimate is based 
upon the U. S. Census for 1940, ns pubtishcd by the Statistical 
Division, Wartime Civil Control Administration, Bull. ~o. 12, p. 8, 
dated March 15, 1943. 

~<" • • • it can hardly be said to be unreasonable to go on tho 
MSumption that among the Japanese communities along lhe coast 
there is enough disloyalty, potential if not acti,·e, to make it ex­
pedient to evncuate lho whole. Perhaps ninety-nine peaceful Japa­
nese plus an unascertainable one who would signal to a submarine 
would add np to a sufficient reason for evacuating. IC it were a 
matter of punishment, this sort of reasoning would bo bnttal. But 
no one supposes that evacuation, any more than detention under 
Regulation 18B in England, is defensible on any other basis than 
pre,•ention. When one considers the irreparable consequences to 
which leniency might lead, the inconvenience, great though it may 
be, seems only one o! tho unavoidable hard8bips incident to the 
war. In this judgment General l>eWitt doubtless acted on such 
intelligence as wns available, and it is to be remembered, with the 
express SlillCtion or Ute Preside~t and the Congress'. (Fairman, 
The Law of Martial Rule and Ute Nationnl Emergency, 55 Harv. 
L. R. 1254, 1302 (J une, 1942) .) " 
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weed out the loyal from the others would be to 
assume that the nation could afford to have them 
take the time to do it. But as the opinion of the 
Court makes clear, speed and dispatch may be of 
the essence. Certainly we catmot say that those 
charged with the defense of tlte nation should 
have pt·ocrastinated until inv<'stigations and hear­
ings were completed. At that t.ime further delay 
might indeed have seemed to be wholly incom­
patible with military responsibilities. 

"Since we cannot override the military judgment 
which lay behind these orders, it seems to me 
necessary to concede that the army had the power 
to deal temporarily with these people on a group 
basis." (p. 107.) 

The prospect that there were a substantial number 
who were disloyal but unidentified or whose potential 
loyalty required careful checking is now materializing. 

Among those evacuated, 6096 persons of Japanese 
ancestry of the age of 18 and over, born in the United 
States, have thus far requested expah·iation to Japan. 
See Ubart 4 inserted opposite. The number of applica· 
tions has increased each month in the last six months.'~ 

This loyalty question was asked of male citizens of 
Japanese ancestry, 17 years of age and older, in War 
Relocation Centers: 

"Will you swear unqualified allegiance to the 
United States of America and faithfuJly defend 
the United States from any or all attacks by 
foreign or domestic forces and foreswear any 

. "Accord!n~ t.o Repatriation Application Papers filed with !!; 
\\ art•me CtVll Control Administration and the War Relocab 
Authority, as of September 21, 1944. 
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American-born J apanese Applying for Expatriation t.o Japan, by Age, Sex, Cit.izenship, Residence and Edw 

TotRI ll~Kldenee In Jaoan bl: Number ot Vf'l\.rl' E.iug 
applylntt ror Clthr.eu•hlp Claimed ~C": J•r•n~e Lc-.- tha.n l•t l·t H I~ II ll'Hf :o yura. So Japautse 

Apaud&x e.xa.atrladon Uu&l l' S n-ah •·ur,. on• )'Mr YMrw """' rnra ,..,... yean aud oY•r edueatlon 

r Both Sexes 

All ages 11 ,-H7 4,7:11! 6,709 6,9:JO :iOO 764 210 811 1,437 899 96 8,074 

04 yean; ..... 1,590 141 1,44:1 1,5ii 8 5 1,590 
r;.9 yenrs ..... 1,240 197 1,043 1,152 38 50 1,240 
10-1-l yenr-s ... I ,:11!6 199 I, lll7 1,197 62 llO 11 5 I 1,3611 
15-19 yenN ... 2,092 665 ],427 1,519 91 226 40 105 91 20 1,847 

15-li ycnr>. . 1.1 :}.) l!-14 1'91 914 45 120 10 31 13 2 984 
18-19 year.. . 957 421 .336 605 46 106 30 74 78 18 771 

20·24 yenr;; ... :.!,603 1,7:.!1 llB2 973 58 220 91 301 597 358 5 1,268 
2.3-:!9 yCI\1'8 ... 1,621 I, 11!2 -&:39 340 24 102 34 2-lO 482 :362 :n 489 
:10-'14 yen r-, ••• (i20 429 191 110 8 28 15 108 205 121 25 155 
35 nod over ... 295 198 97 62 11 23 19 52 61 38 29 116 

~tales 

All n !(l'l\ •• H,519 3,042 3,477 3,513 Ill 41:1 113 520 1.044 630 .)5 4,192 

0·4 yean; •• ... 782 75 707 776 4 2 782 
5-9 years ..... 637 102 53ri fiH7 :!6 24 637 
10.14 years ... 754 119 635 G;H 38 53 5 3 1 743 
15-19 years ... I , I :; I -1:!6 72.') 1-01 45 12!l 20 74 6.\ 19 981 

1~-li ycnt'>l . 598 143 4!)5 474 :.!0 65 4 23 10 2 467 
18-19 years . 55:3 2!\.'l 270 :127 :13 63 16 51 54 17 422 

20-24 years ... 1.609 1,137 472 r.oo 3:! 128 46 179 4!'H 258 2 670 
25-29 yenN< ••. 961 735 226 15ll 12 50 21 152 320 235 13 231 
:l0-34 ycu rH ••. 1Q!j 293 112 !!6 3 14 10 72 152 1!4 14 77 
35 nnd ove r· ... :.!20 155 65 32 10 14 11 40 53 34 26 71 

~·~males 

All ugc~ 4,928 l.(i96 :i,2:l2 :l,:Jf)j 129 35 l 97 291 :l9:l 269 -11 3,81l2 

04 years ..... 1!013 72 736 801 4 3 808 
5.9 yeal"'! ..... 603 95 508 565 12 26 603 
10-14 yenrs .. . 632 80 f>52 f>43 24 ()7 6 2 626 
lli-19 yenrs ... 941 239 702 718 46 98 20 31 27 866 

15-17 years . 537 101 4:16 440 25 55 6 8 3 517 

18-!9 yel\rs . 404 138 266 278 21 43 14 23 24 1 349 
20.24 yean~ ... 994 1iR4 410 464 25 92 45 122 14:1 100 3 598 
25-29 yenrs .. . 660 447 213 Ill:! 12 52 13 88 162 127 24 258 

" 30.34 years ... 215 136 79 54 5 14 5 36 53 37 11 78 
!l5 and over .. 75 43 32 30 1 9 8 12 8 4 3 45 

''"'"'""' 11otl&lrlatlon Appllcatlol\ P&j)eJ .. nttd with tht \VIU'tlmo Civil Conlrol Adminlsll'allon (Forma R·lOO anti R·IOil anti the War Ill 
Chan. 
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for Expatriation to Jo.pan, by Age, Sex, Citizenship, Residence a.nd Edncal.ion in J&pa.n; July, 1~• 

R~fdtnr. in JaPAn by Sumt.ttof YHLr-. 
Educ:&Uon in J'&N.n bz NumMr or Yean J.rned .Sc. J&~IAIIt"ac Le-u than 1-t .... H IO..U I!Ht :oy.,an SoJapa~ Lealhan ,_, 

·-· ... lt-U 
n-atd··llt,. Ullt' >·•ar )'f:&I'Jit: ....... Jf:a.rl ,...,.. >••ra and ovtt education one year yea.q: ...... ..... yean 

9 6,9:10 aoo 764 210 811 1,437 1!99 96 8,074 8 150 2G;; 1,918 1,092 3 1,577 8 5 1,590 3 1,152 a~ 50 1,240 7 1,197 62 110 11 5 I 1,369 7 5 >l 1 7 1,5 1 !) 91 226 40 lOS 91 20 1,847 2 37 28 147 31 1 914 -Hi J20 10 31 Ja 2 984 1 18 7 30 3 li 60!i Hi 106 30 74 78 18 771 1 19 21 117 28 973 58 220 91 301 597 351! 5 1,268 2 69 85 727 452 3~0 :!~ 102 34 240 482 362 :)i 489 3 21 48 644 416 110 I! 28 15 lOS 205 121 25 155 9 26 272 158 62 11 23 19 52 61 38 29 116 1 7 13 124 34 

3,5i:J 171 41:J 113 520 1,044 6:10 :>5 4.192 7 79 127 1,362 752 
776 4 2 782 587 26 24 637 

3 1 (i54 38 53 5 3 1 743 4 3 801 4!i 128 20 74 64 19 981 1 18 1!! 108 25 
474 20 65 4 23 10 2 467 6 6 24 3 :127 25 63 16 51 54 17 422 I 12 12 84 22 
:\09 3:1 128 46 179 454 2GB 2 670 2 39 42 545 311 
l!i!l 50 21 152 320 235 13 231 3 12 31 410 274 12 

4 22 192 llO 5Ci 3 14 10 72 152 84 14 77 
32 10 14 11 40 53 34 26 71 1 2 1 I 104 31 

3,!157 129 351 97 291 393 269 41 3,&'2 1 71 78 556 340 
801 4 3 808 
565 12 26 603 
543 24 57 6 2 626 3 2 1 
718 46 98 20 31 27 1 866 I 19 JO 39 6 

12 1 6 517 1 440 25 55 6 8 3 
7 9 38 6 27~ 21 43 14 23 24 1 349 

30 43 182 141 464 2!i 92 45 122 143 100 3 598 
9 17 234 142 18'.a 12 52 13 88 162 127 24 258 
5 4 80 48 54 5 14 5 36 53 37 11 78 

2 20 3 45 5 30 1 9 8 12 8 4 3 

with tht "\Vartlme Civil C'outrol Admlnl•t.ratlon (Forme R·lOO and 1l·101) an d the War Relocation Authorll)' (W H.A %20.) 

Chart' 
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fot·m of allegiance or obedience to the Japanese 
emperor, or any other foreign government, power 
or organization '1" 

Out of' 19,1().! questionnaires checked, 4850 American 
citizens or 25.4ro answered in the negative.•• 9.7ro of 
thE' fE:>wnle citizens of Japanese ancestry, 17 years of 
age and older, whose questionnaires were checked, also 
answered this question in the negative." 

It has now been discovered that many thousands of 
,Japanese, resident in the United States, had a finan­
cial stake in Japan through the purchase of " Fixed 
Yen Deposits"" and other moneys on deposit in 
Japanese banks. 11 

""Table !.-Response to question 28 (F orm 304A) by rel001· 
tion centers, male citizens of Japanese ancestry, 17 yens of age 
and older, May l, 1943. " Some few qualified " Yes" answel"l! are 
included in the figures given. Report of the Subeommittee of thr 
Senate Committee on )filitary Alfnirs, llay 7, 1943, approved by 
the Full Committee. iSth Cong. lst Sess. p. 48. The replies repre· 
sented 3 1,705 responses out of a total 39,710 eitizellB or Jnpanc.'JO 
ancestry in the age group. 

11" Tablr 2.- Responses to question 28 • • • female citizens of 
Japanelle ancestry • • • 17 years or age and older, May 1, 194.3.'' 
See footnote No. 16 above for source. 

' 8Tbe August 1941 statement oi the Yokohama Specie Bank, San 
Francisco Branch, now in the files of the California Superintend· 
ent of Banks, listed Fixed Yen Deposit Certificates owned by alien 
and citizen Japanc."<e, resident in the Continental United States, 
•·nlued nl 80.923,670.07 yen depositrd in Japan and r~presenting 
:!1 ,167 dt'llOSits. It is not cl~ar from the statement wh~ther this 
n•preseut~ different depositors or the number of 8tX'O\Illt.~. They 
\\ould appt>nr to be different depositors. Tho Slime fill'S contain o 
lr:ttor from this branch dirreted to the West Coast Japanese in 
N•wemher 1938, whirh rendll in pnrt "It is mmecessary for us to 
n•pent that the transfer of mone~· from America to Japan by the 
.Japanese in thi.q country iR the ~esult of their desire to support 
tht>.ir Motlwrlanu. Under conditions of the present emergency, we 
ll~k YOU tn mnkt> rrmittnnt><"' and deposits, ~;mall or largr, throu~th 
nnr bank." 

"The r ecords of the California Superintendent of Banks show a 
"Tabulation oi Depositors in Japan according to Different Kens" 
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On the otbt>r hand it is likewis<> bec·oming evident 
that tbet·e arE' a largl' numhN· of ... 'uucrican-Japanes> 
among those evacuah•d who wer<> and are loyal to the 
United Stat<>ll. In time o l' war, however, a citizen, 
as a member of a partituhu· group of <·itizens-the 
military age g t·oup, for examplt>-may be called upon 
to make many a sanificc of thos<' things of liber1y 
and pro pert.'· Hormally sa frgmu·d<>d. by our Consti· 
tution. He may b<> requit·E>d even to make the su· 
preme sacri.1'ite in his c-ountry's taus<'. If then, a 
citizen such as tht> app<>llant hH<>, happens to be 
a member of a group of persons, among whom 
ther e are wlidentifit>d JH' rsons who are pott>ntially 
disloyal, can it bt> said in ,·iew of the grave danger 
that his const itutionnl rights wert> improperly eul'· 
tailed wht>n h<> was rt>quit·<>d to mon•, as a member 
of the gt•oup, from sensitive military ar<>as if that was 
a reasonable way to insw·<' the rt>tnoval of those other 
mE>mbers of the group who might weaken ow· defense 
against invasion or interferr with the su<·<·essful prose· 
<·ntion o( the war by the commission of <>spionage and 

sabotage' 

In time of war, evacuation has been held to be a 
reasonable method of r emoving potentially dangerous 
persons from critical military areas. ( R r.r 11. IJallidag 
(1917), 1 A. C. 260, affirming (1916) 1 K. B. 238; Ki!!g 

tl. Governor of W ormwood Scrubbs P1·ison (1920), 2 
K. B. 305; Greene v. Secretary of State for Home 

)i.e., prefecture~~) where the deposits originated through ~e 
West Coast offie\ll of Ute Sumitomo Bank in Ute U. S. Aecordill« 
1u the J•!.m_~&ry 31, 193!) 11tatemcnt, tbct·c wet·e [.)4,270,698.2~ yen 
ou depoout tn Japan to the credit of 12,676 individual d01)()8lto!lo 
who apparently wen~ in large po.rt West Coast Jap&nell&-
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Affait·s (1942), 1 A. C. 284.)20 The Canadian Govern­
ment also found it necessary to order the removal of 
all persons of the .Japanese race from a speci1ied area 
along the Pacific Coast." After reviewing the facts 
pertaining to the evacuation of appellant, the Ninth 
Circuit Court found that the principles of the Hirar 
baya.shi ease so clearly sustained the validity of the 
evacuation that it said " * • • it is not necessary to 
labor the point". (Koremats" v. U. S., 14{) Fed. (2d) 
289, 290.) 'rhat the evacuation of all persons of J apa­
nese ancesl1·y from military areas as a group was not, 
at the timl.' and under the rircumstances, a denial of 
dur proet•ss, was directly l1eld in E.r pm·te Kanai (46 
Fed. Supp. 286 (D.C. E. D. Wis.)). See also E:r parte 
l"cntura ( 14 Fed. Supp. 520 (W.D. Wash. N.D.)). 

OONOLUSION. 

A. realistic consideration of the facts pertaining to 
the evacuation cannot avoid noting the charges made 
by appellant and others that the removal of alien and 
citizen Japanese from the P acific Coast military areas 
was the result of pressure from "anti-Japanese" 

10The significance of the English authorities is discussed in the 
brie£ of these amici curia~ in the H irabay<JSIIi ca.se. ( p. 55.) 

21 Pursuant to the Defense of Canada Regulations, the Minister 
o( Justice, by order dated August 18, 1942, established a protected 
area in the Province of British Columbia along the Pacific Coast. 
and in part stated: 

"9. Every per110n of the Japanese race sltall leave the pro· 
tected area aforesaid forthwith. 

"10. No peraon of J apanese race shall enter such protected 
area except under permit issued by the Royal Canadian 
Mounted Police." (Canada Gazette Extra No. 96, August 31, 
1942.) 
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groups opposed to the Japanese for racial and eco­
nomic reasons, who secured the removal under the 
cloak of a war measure.22 There is no evidence that 
such pressure motivated the military decision. Be­
cause of the very fact that social and economic prob­
lems have existed in California, Oregon, and Wash­
ington, with reference to persons of Japanese an· 
cestry, it is important that this court state that the 
action was taken as a matter of military necessity to 
safeguard national security from enemy action, both 
from without and from within. 

This court has emphasized that except in the most 
unusual circumstances racial discriminations are pro­
hibited.2a Tbe restrictions placed upon this group of 
our citizens must be removed as soon as the mili· 
tary authorities determine and the national security 
permits. 

Dated, ~an Francisco, California, 
October 4, 1944. 

ROBERT w. KENNY, 
AtltH m•y O<:n<!rlll ()(the St.at(' or Cah(ol·nia, 

GEOBOE NEUNER, 
Attorner G•n•ral of the St..te of~·· 

SMITH TROY, 
Attorn.,. Gonoral of tbe Sta~ of Wuhi~ 

Fmm E. LEwis, 
Acting Atl<>rney Ooneral of tho StatAl of Wuhf,WD, 

Attorneys for said Statu 
a8 Amici Cun{u. 

22See F ortune Mu•nine for April 1944 Vol. :XXIX, P· •. 
"haei, Nise~ Kibei';_-.,- ' ' 

"See Murphy, J ., in B irabavNIIi v. U. 8., supra, pp. 110-111. 
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