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BRIEF AND ARGUMENT FOR APPELLEES. 

SUMMARY AND SHORT STATEMENT OF THE 
MATTER INVOLVED. 

On January 8, 1946, three inhabitants of lllinois, Ken-
neth W. Colegrove, Peter J. Chamales and Kenneth C. 
Sears filed a complaint in the District Court of the United 
States for the Northern District of Illinois, Eastern Di-
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visiOn, against the Governor, the Secretary of State and 
the Auditor of the State of Illinois, as members ex-offtcw 
of the Illinois Primary Certifying Board 

By this complaint the plaintiffs asserted that the Illi-
nois Congressional Reapportionment Act, which establishes 
congressional districts in Illinois, IS in Its present opera-
tion void under both the Illmois and Federal constitutions 
because, according to the plaintiffs, it has resulted in in-
equalities in the proportions of populatwns in the various 
congressional distncts so gross as to render it unconstitu-
tional. The plaintiffs further asserted that, under the pro-
visions of the Federal Congressional ApportiOnment Act 
(Nov. 15, 1941, C. 470, Sec. 2(A), 55 Stat. 762, U. S. C. A. 
Title 2, sec. 2(b) ), in the absence of a valid state congres-
sional apportionment act, all congressmen from Illinois 
must be elected at large. Thus contending ( 1) that Illi-
nois is without a valid congressional apportionment act 
and (2) that therefore all congressmen from Illinois must 
be chosen at large until a valid apportionment act is 
passed, the plaintiff sought the District Court's vindication 
of these assertwns by (1) inJunction and (2) declaratory 
JUdgment. 

A statutory three-judge court, composed of Judges 
Evans (of the Circuit Court of Appeals), Igoe (of the 
District Court) and LaBuy (of the District Court) was 
convoked under the provisions of section 266 of the J u-
dicial Code (U. S. C. A. Title 28, sec. 380) because a tem-
porary injunction was prayed. 

The defendants :filed, under special appearance, a mo-
tion to dismiss the suit for want of Jurisdiction over their 
persons and over the subject matter. Although the Dis-
trict Court's view of the case d1d not require it to pass 
on all of these objections, appellees urge them all here as 
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separate and independent reasons for affirnnng the dis-
missal of appellants' suit. 

Grounds on Which the District Court's Jurisdiction Was 
Challenged. 

The defendants challenged the District Court's jurisdic-
tion on grounds which are argued in the Argument, post, 
and may be here summarized as follows: 

I. 
A. 

This court has held that equity has no jurisdiction to 
grant relief, by inJunction or otherwise, in suits in which 
the sole or primary object is to control, affect or mfluence 
an election. It has further held that this is true even 
though the complaint shows a violation of the Civil Rights 
Act and even though the appellants invoke specifically the 
provisions of the Civil Rights Act authorizing equitable 
relief. (See Argument, post, Point I B.) 

B. 
It has further held that where injunction will be fore-

borne, declaratory judgment will also be foreborne. (See 
Argument, post, Point I B.) 

The appellees contend that these holdings peremptorily 
dispose of this case. 
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II. 

Since the appellees are sued in their official capacity 
and since the object of the proceedings is to govern and 
control State action with respect to elections, this suit is 
in substance one against the State of Illinois. Jurisdic-
tion is therefore inhibited by the State's sovereign im-
munity. (See Argument, post, Point II.) 

I I I. 

Related and similar to the doctrine of sovereign im-
mumty but specifically recognized by this court as logically 
distinct therefrom 1s the constitutional prmciple that al-
though the Federal JUdiciary may enjoin unauthorized 
acts on the part of public officials, it may not coerce state 
officers to perform official duties, even though the duties 
are specifically enjoined by acts of Congress or the Con-
stitution. This doctrine differs from tlte principle of 
sovereign immunity for it is applied even where the plain-
tiff is another state or the United States and where there-
fore no question of sovereign immunity could be presented. 
For this additwnal reason, JUrisdictiOn is lacking. (See 
Argument, post, Point III.) 

IV. 

Smce this proceeding contemplated an adjudication by 
the District Court as to who may be elected to the House of 
Representatives, it sought to make that court and not the 
House of Representatives the tribunal for determining the 
validity of the election of congressmen in future elections. 
By section 5 of Article I of the Constitution of the United 
States, the power to determine the validity of elections to 

LoneDissent.org



' f 

i . 

5 

the House of Representatives is vested solely in that House. 
This court has held election proceedings in Congress to be 
judicial and not legislative and to be exclusive of all judi-
cial proceeding in the courts. Since the District Court 
would have no jurisdiction to pass upon the validity of an 
election after the election was held, a fortwrt, it could 
not in effect pass upon the validity of an election which has 
not been held. If that House could be bound by judicial 
pronouncements, then the courts, not the House, would be 
determining the qualifications of candidates; and if the 
House could not be bound by pronouncements of the ju-
diciary, then any judgment in this case would be a nullity. 
(See Argument, post, Point IV.) 

v. 
The appellants assert that the Illinois Congressional Re-

apportiomnent Act violates the constitution of the State of 
Illinois as well as the federal constitution and various 
congressional enactments. By the principle of Federal 
jurisprudence recently evolved in severe limitation of ear-
lier decisions but now firmly established, where a litigant 
asserts that State legislative measures or the action of State 
officials violates both the State and Federal ConstitutiOns, 
he must bring proceedings for the enforcement of his 
alleged rights in the State courts and not in the Federal 
courts. This principle has been specifically applied to cases 
involving civil rights. (See Argument, post, Point V.) 
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VI. 
Additional ground for denying jurisdiction or forebearing 

the exercise thereof. 

It appears on the record that, although this suit could 
have been brought at any time, it was in fact not brought 
until January 8, 1946. The last day for filing petitions in 
compliances with the view of the District Court was, under 
the Illinois Election Law, January 29, 1946, on which date 
the purported order in question was entered. 

Although the appellees waived service of process and 
co-operated to their utmost in expediting the hearing and 
decision, nevertheless as a result of the appellants' unex-
cused failure to file this suit until a few days before the last 
day for filing petitions, many persons who sought and now 
seek, with the support of hundreds of thousands of citizens, 
to run for Congress at the most critical time in the coun-
try's history (some of whom have sat in Congress for 
many years) would have been unable to file petitions in 
accordance with the views of the appellants. To entertain 
this cause at so late a date would have been to disenfran-
chise more voters than it could enfranchise and would have 
been so great an abuse of judicial discretion as to amount 
to a transcension thereof. 

The District Court dismissed the appellants' suit on 
January 29, 1946, by the judgment of which appellants 
seek review on this appeal. (See Argument, post, Point 
VI.) 
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?l :. Pursuant to leave of court granted, appellees filed a 

further motion to dismiss the cause on the ground that 
:> "the plaintiffs' complaint fails to state any cause of action, !: grounds of suit in equity or right to relief, either under 

any presently standing act of Congress, under the laws of 
;, the State of Illinois, or otherwise * * *." (Tr. 48-49.) 

Ground of the District Court's Decision. 

The District Court held that the case was ruled by this 
court's decision in Wood v. Broom, 287 U.S. 1. That case 
held that there is neither constitutional nor federal statu-
tory requirement of equality in congressional apportion-
ment. (See Argument, Point VII, ante.) 
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ARGUMENT. 

[A SUMMARY OF ARGUMENT APPEARS AT PAGE 1, INDEX 
AND SUMMARY OF ARGUMENT, ANTE THE STATEMENT OF 
THE GROUNDS ON WIDCH JURISDICTION WAS CHALLENGED, 
TOGETHER V\'ITH THE STATEMENT OF THE DISTRICT COURT'S 
GROUND OF DECISION, ANTE, WIDCH GROUNDS WE ADOPT, 
LIKEWISE CONSTITUTES SUCH A SUMMARY.] 

I. 

Since This Case Involved Only Political Issues, the District 
Court Had No Power to Act. 

A. 
Equity Has No Power to Act, by Injunction or Declaratory 

Judgment, in Political Matters. 

The doctrine that equity cannot interfere with elections 
or intervene in political matters is classical and fundamen-
tal. This is true even though the suit is brought under the 
Civil Rights Act and even though the appellants specifically 
invoke the provisions of that Act which authorize the grant-
ing of eqmtable relief. 

It would be sufficient to cite as decisive of tlus proposi-
tion the case of Giles v. Har·ris, 189 U. S. 475. In that case, 
the plaintiff's bill of complaint disclosed a clear violation 
of the political rights of five thousand negroes. Provisions 
of the Civil Rights Act authorizing equitable relief were 
specifically invoked. Mr. Justice Holmes said, at page 486: 

"It seems to us impossible to grant the equitable 
relief which is asked. It will be observed in the first 
place that the language of sec. 1979 does not extend 
the sphere of equitable jurisdiction in respect of what 
shall be held an appropriate subject matter for that 
kind of relief. The words are 'shall be liable to the 
party injured in an action at law, suit in equity, or 
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other proper proceeding for redress.' They allow a 
suit in equity only when that is the proper proceeding 
for redress, and they refer to existing standards to 
determine what is a proper proceeding. The tradi-
tional limits of proceedings in equity have not em-
braced a remedy for political wrongs. Green v. Mills, 
69 Fed. Rep. 852. '' 

The cases of Green v. Mills, 69 Fed. 852, and Blackman 
v. Stone, 17 Fed. Supp. 102, although not authoritative in 
this court, contain excellent compilations of other authori-
ties, state and federal, sus-taining this fundamental axiom 
of equity jurisprudence in its application to Civil Rights 
cases. V\T e quote pertinent language from these cases in 
the margin, not, of course, as controlling in this court but 
as excellent commentary. • 

,. In Green v. 69 Fed 852, cited above, the Circuit Court of Ap-
peals for the Fourth Circmt held that not only the limitations mherent 
m the nature of eqmty but the doctrme of distnbubon of powers for-
bade a Federal court to entertam a bill seeking to enforce by mJunction 
a constitutiOnal nght to vote, even though It was alleged and demon-
strated that the nght was abndged m vrrtue of purported but actually 
unconsbtutwnal legislatiOn and electiOn laws The court, after stating 
the conclusiOn above mdicated, continued at page 858. 

"Similar VIews have been repeatedly expressed by state tnbunals 
of high authonty. Thus, m Fletcher v Tuttle, 151 Ill. 41, 37 N. E 
683, the supreme court of Illm01s say· 

'The question, then, IS, whether the assertiOn and protectiOn 
of political nghts, as JUdicial power IS apportioned m thls state 
between courts of law and courts of chancery, are a proper mat-
ter of chancery JUnsdiCtton. We would not be understood as 
holdmg that polrb.cal nghts are not a matter of JUdicial solici-
tude and protectiOn, and that the appropnate JUdicial tnbunal 
Will not, m proper cases, giVe them prompt and efficient protec-
tion, but we think they do not come \\'lthm the proper cogruzance 
of courts of eqUity'." 

In Blackman v Stone, 17 Fed Supp 102, c1ted above, affirmed by the 
Crrcmt Court of Appeals for the Seventh Crrcmt, on grounds not perti-
nent herem 101 F. (2) 500 

That case was a smt in the DistriCt Court for the Southern District 
of Illinois, brought under the CIVIl R1ghts Act, and was entertamed by 
a three-Judge court composed of Judges Evans, Barnes and MaJor. In 
that case the plamWis, members of the Commumst party, brought smt 
m eqmty to restram vanous county clerks from prmting ballots for 
the election of November 3, 1936, \\'lthout mcluding thereon the names 
of candidates designated m a petition for nommatwn of members of 
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''Equitable relief in a federal court,'' this court said in 
its very recent opinion in Guaranty Trust Company of New 
York v. York, 326 U. S. 99, "is of course subject to restric-
tions: the suit must be within the traditional scope of 
equity as historically evolved in the English Court of 
Chancery.'' 

the Commurust partj' The defendants moved to dismiss the smt on 
two gTounds, that the rights sought to be VIndicated were 

"pollhcal rather than CIVIl nghts ·" 
and second, that eqmty will not mtervene m pollhcal matters The 
oprmon IS ably and carefully wntten It affords a studwus considera-
tion of the discrimmatwn, mherent and fundamental m legal prmciples 
and pollbcal theory, between political nghts and CIVIl nghts The 
court said at page 107. 

"The dicbonanes and text writers who have attempted to define 
CIVIl nghts and diStmgmsh them from pollbcal nghts have not 
always succeeded m accentuatmg the lme of demarcation Never-
theless, defimhons from leadmg authonbes llke Blackstone are 
helpful Bouvier says, basmg his distmctwns on Blackstone 

" 'Polttwal nghts consist m the power to participate, directly or 
mdirectly, m the estabhshment oi management of government 
These political nghts are fixed by the constitutiOn Every citiZen 
has the nght of votmg for pubhc officers, and of bemg elected, 
these are the political nghts which the humblest citizen possesses 

"'Cwtl nghts are those which have no relatwn to the estabhsh-
ment, support, or management of the government. These consist 
m the power of acqmrmg and enJoymg property, of exercismg the 
paternal and manta! powers, and the llke It Will be observed that 
every one, unless depnved of them by a sentence of Civil death, IS 
m the enJoyment of hiS CIVIl nghts,-which is not the caae with poli· 
tical richts; for an allen, for example, has no pohbcal, although m 
the full enJoyment of his civil, nghts 1 Bla. Com 124-139' " 

After extensively considermg the question, the court sums up Its con-
cluswn that the nght of an aspirant for publlc office IS not a CIVIl nght 
m the folloWing language at page 110: 

"Our search for authontles outside of the briefs has not been 
productive of a smgle case which supports either of the two conten-
tions which plamtl.ffs must maintam · (a) that a court of equity 
Will act where pohtical nghts only are mvolved, or (b) that the 
right to vote or the nght to have a name prmted on the ballot IS 
a CIVIl nght " 

The Crrcmt Court of Appeals affirmed the Distnct Court. However, 
affirmance was predicated upon the district court's VIew that the com-
plamt failed to show that m fact the plamtl.ffs were entitled to a place 
on the ballot. 
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Smiley v. Holm, 285 U. S. 355, and Similar Cases, Which 
Involve Appeals to This Court from State and Federal 
Courts, Distinguished. 

"We say bluntly," appellants' brief reads,* "that the 
contentions of the Attorney General of Illinois in this re-
gard" (that is, appellees' reliance upon v. H arns, 
189 U. S. 475, above cited, and kindred cases holding that 
equity will not act in political matters) "is knocked into 
a cocked hat by the holding of this Honorable Court in 
the Smiley v. H oltn case, cited above." The egregious 
fallacy in assimilating this case to v. Holm and in 
then asserting that Snu.ley v. Holm silently overrules G2les 
v. Harris consists in appellants' failure to perceive the sig-
nificance of the fact that Smiley v. Holm (as well as cases 
hke it) were appeals from State courts. We apprehend 
that whenever a State court, in a judicial proceeding, 
rests its judgment upon the decision of a federal constitu-
tional question, this court may review. It is not concerned 
witli what, if any, modes of State jurisprudence distinguish 
common law, equity, statutory or other rights and remedies. 
This court's power in such cases is appellate. 

If a federal district court possessed the jurisdiction to 
entertain the instant cause, it goes without saying that this 
court could review any judgment that the district court 
might pronounce. It goes without saying, too, that this 
court can review the district court's determination as to 
whether it possesses jurisdiction. 

But the district court's jurisdiction is limited not only 
by the Constitution but by the statute which creates those 

* In order to expe<hte the presentation of this case, we have prepared 
thls bnef m response to a typewritten manuscript of appellants' bnef 
Therefore we cannot cite prmted page numbers of appellants' bnef. 
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courts, neither of which limitations restrict state courts 
whose decisions on federal questions may reach this court 
on appeal. Nothing in either the Constitution or those tra-
ditions of which the Congress was sensible at the time that 
district courts were created gives the slightest intimation 
that jurisdiction ''of cases and controversies at law and 
in equity" could extend to political matters or to cases like 
this one. 

Appellants conceive that any claim of wrong-at least, 
any claim of violation of constitutional precepts or other 
provisions of law necessarily affords the basis of a ''case 
or controversy at law or in equity" (if there be no remedy 
at law) regardless of either the nature of the subJect mat-
ter or the character of the relief sought. This of course is 
not true. 

The truth is that there are many altercations which, 
regardless of their social, ethical or even legal merits, do 
not possess and have never have possessed any juridical 
modality-at least in the absence of statute. Political con-
troversies have always appertained to this domain of com-
bat.* 

Any order of the character sought by appellants would 
clearly transcend this limitation upon the jurisdiction of 
equity. 

Of 1mportance equal to or, some would say, of 1mportance even 
greater, soc1ally and morally, than that of cases mvolvmg the nght to 
vote are cases mvolvmg the r1ght to be free from domesbc tragedy, 
especially where children are concerned. Yet, m the absence of statute, 
both law and eqwty are impotent to grant a d1vorce, no matter how 
cruel are the grounds upon Wh1Ch 1t 1s sought, or to effect the adoptwn 
of a child, no matter how utterly unfit may be the infant's father and 
mother for the legal nghts and respons1b1htles of parenthood Srmi-
larly, in the absence of statute, neither law nor eqwty can ad]Ud1cate 
a person msane, though he be stark mad and as great a menace to hrm-
self as he 1s to the commuruty. It s1mply 1s not and never has been 
true that mere wrong, no matter how gr1evous, opens the chancellor's 
door when the subJect matter of the wrong 1s not w1thm the amb1t of 
equ1ty's JurlsdlCtwn. 
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B. 
The Declaratory Judgment Act does not enlarge the sub-

ject matter of the District Court's jurisdiction. 

Appellants contended that the provisions of the 
Declaratory Judgment Act enlarged the scope of Federal 
jurisdiction in election matters. But in Aetna Life Ins'ur-
ance Company v. Haworth, 300 U. S. 227, this court sus-
tained the constitutionality of the Declaratory Judgment 
Act on the ground that ''the operation of the Declaratory 
Judgment Act is procedural only," that it did not and 
could not declare any matter to be a "case" or "contro-
versy'' within the limited purview of the Federal con-
stitutional limitations on jurisdiction, and that, although 
a declaratory judgment need not entail the immediate IS-

suance of process, it must contemplate effective relief ulti-
mately enforceable by judicial action. 

And in Great Lakes Company v. Huffman, 319 U. S. 293, 
this court held that where the subject matter was such that 
equity could not protect the rights of the plaintiff by 
injunction because of want of jurisdiction, it lacked juris-
diction to enter a declaratory judgment. 

Under Point II, post, we cite and discuss this court's 
recent opinion in Mine Safety Appliances Co. v. Forrestal, 
326 U. S. --, 66 Sup. Ct. 219 (not officially reported at 
the time of writing this brief), in support of the argument 
that this proceeding is one against the State of Illinois. 
But that case is also authority for the principle that where 
the subject matter would not be within the remedial juris-
diction of a federal court, it is not within such a court's 
jurisdiction to pronounce a declaratory judgment. 
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It is of course quite clear that the subject matter of this 
suit is not within the purview of any remedy or action 
known to the colillllon law. 

Neither jurisdiction at law nor jurisdiction in equity 
extends to the elections and their superintendence. 

The entire philosophy of federal constitutional juris-
prudence is that, as the federal judiciary is independent 
of elections, so elections must be independent of the federal 
judiciary. 

This important principle will bear a moment's emphasis 
of the considerations, both of constitutional law and of 
social polity, upon which it is founded. Although the 
constitutional doctrine of "balance of power" usually re-
fers to the independent supremacies of, respectively, the 
legislative, the executive and the judicial branches of gov-
ernment, or to the mutually limiting state and federal 
sovereignties, it is nevertheless based upon the profound 
realization that if any organ of the government could ar-
rogate to itself prerogatives absolute in tenor without some 
reciprocal control, sovereignty would become oligarchy. 
This would be true even though a judicial dispensation of 
power over elections, and therefore over government, might 
be benign; for judicial power over the dynamics of repre-
sentative government is per se repugnant to the very con-
cept of that mode of government. 

In many states, among them Illinois, courts do indeed 
exercise statutory power in election contest cases and per-
form the nonjudicial, or at most quasi-judicial function of 
superintending the final counting and making of election 
returns. Thus such courts directly intervene in and in 
some measure control elections. But, reciprocally, the 
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judges are themselves elected and must, if they desire to 
retain their tenure, stand for re-elections; so that the judi-
cial and electoral process react mutually with each other. 

But if the federal judiciary were to he allowed to control 
elections, without in turn being in any degree controlled 
by them, that equilibrium of power which distinguishes the 
sovereignty of a republic from the absolutism of an au-
tarchy would, at least in principle, he destroyed. 

The principle that the federal judiciary is not amenable 
to the electorate has as its necessary corollary that the 
electorate shall not he subject to the 

II. 
This Proceeding Is One Against the State of Illinois and Is 

Therefore Inhibited by the Doctrine of Sovereign Im-
munity. 

In praying relief against appellee officials of the State 
of Illinois, the appellants confused the well settled rule that, 
although natural persons, including public officials, can be 
prohibited from performing unconstitutional acts, and this 
is true even though they claim to act under the purport 
of official authority, the equally well settled rule is that 
suits, not to restrain but to coerce the acts of state officials 
are suits against the State. Tlus principle results from the 
self-evident fact that a State acts only by the official deeds 
of its officers and that hence such deeds, when not only 
authorized but compelled by law, are acts of the state. 
(See Governor of Georgia v. Madrazo, 26 U. S. 110, New 
York Guaranty Company v. Steele, 134 U. S. 230, and 
Cunningham v. Macon & Brunswick Railroad Company, 
109 u. s. 446.) 
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Recently this court held that a suit to compel the officials 
of the State of Indiana to refund taxes alleged to have 
been unconstitutionally collected from the plaintiff, a for-
eign corporation, was a suit against the State. (Ford Mo-
tor Company v. Department of Treasury of Indiana, 
323 u. s. 459.) 

The appellants evidently distinguish between suits to 
compel State action in the form of making disbursement 
of money and suits to compel State action in the form of 
controlling an election. We do not perceive the distinction. 

In this Court's very recent opinion in Mine Safety Ap-
pliances Company v. Forrestal, 326 U. S. -, 66 S. Ct. 219 
(not officially reported at time of writing this brief), 
this Court adhered to and perhaps even enlarged the scope 
of the rule that a suit seeking to coerce official action is a 
suit against the sovereign. In that case, the plaintiffs 
specifically prayed a declaratory judgment to the effect 
that the Under-Secretary of the Navy was unlawfully with-
holding funds, under the color of an unconstitutional act, 
which rightfully belong to the plaintiffs. 

The court held that, before injunctive or declaratory 
relief may be granted, the matter of the suit must 
be such that the pubhc official is "suable as an indwid,ual" 
and that the government must "lack * "' ·· mterest in 
all cases where the sud is nominally agatnst the office1· as 
an indwidual." It was specifically held that, although the 
prayer for a declaratory judgment asked only that the 
Renegotiation Act "be held unconstitutional", the pro-
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ceeding nevertheless contemplated judicial action against 
the sovereign.* 

We submit that the case last cited is absolutely decisive 
of the case at bar. 

Appellees maintain that this case is either an attempt 
to bind the officers of the State of Illinois by judicial 
pronouncement, in which case the court lacks jurisdiction 
because of the State's immunity to suit, or it is not an 
attempt to bind such officials, in which case it presents no 
"case" or "controversy". 

In order io show that the appellants really asked the 
District Court to stultify itself by doing a vain and futile 
thing, we ask the following questions each of which admits 
of a categorical "yes" or "no" answer. We demonstrate 
that it is the questions, not the answers, that are significant; 

* It would appear from the language of the opm10n m the Mme Safety 
Applmnce.! Co case, c1ted above, that lf the doctrine of sovere1gn lm-
mumty 1s undergomg mod1fi.catwn Wlth respect to the cnterm which 
determme whether or not a suit against State officers 1s m substance 
one against the State, such modification evmces a trend toward an ex-
panswn, not a contraction, of the concept of sovereign immumty, for 
thls Court, speakmg through Mr Jusuce Black, sa1d: 

"* * Under our former dec1.Swns, had the factual allegatwns 
supported these contentions, the complaint as filed would, m the 
absence of any further proceedings, have provided a basis for the 
eqUltable rehef sought. See e g , Company v Bttmson, 
223 U S. 605, 619-620, 32 S. Ct 340, 344, 56 L. Ed 570 For accord-
mg to these cases, lf we assume, as we must for the purpose of dls-
posmg of the JUriSdlCtlOnal ISsue, that appellant's allegations m-
cludmg the one that the Renegotlatwn Act 1s unconsbtutwnal are 
true, the fact that the Secretary had acted pursuant to the com-
mand of that statute would have made no difference "" "" *" (Ital-
ICS supphed.) 

Th1s language seems to Imply that earher deCisions sustammg smts 
agamst state officers, on the theory that such suits are m substance 
actions agamst such officers m the1r mdlv1dual personahbes and not 
m their offiClal characters, may require further consideration when It 
appears that, as m the mstant case, the mterests of the State m the 
subJect matter are not only substantial but VItal. But we do not con-
cede that any authonty of this or any other Federal court would at any 
time m the h1story of the Umon have sustained a smt to regulate an 
electwn conducted under State ausp1ces as agamst the cla1m that such 
a smt mfrmged State sovereignty. 
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for whether they be answered "yes" or "no" the answers 
will be equally fatal to the appellants' case. 

1. Would the appellees be bound to abide by the deci-
sion of the federal courts in this case if the decision should 
be opposed to their own view of the constitutionality of 
the Illinois Congressional Apportionment Act? 

If the answer to the above question is "Yes": If it is 
admitted that the judgment sought would be coercive, so 
that the appellees would be bound to substitute the JUdg-
ment of the court for their own determination, then the suit 
is one to compel the appellees to perform an official duty 
as the federal courts think that it should be performed. 
Whether the federal courts would be right or wrong in 
their decision does not affect the power to decide. Such a 
judgment would effectively control the State. A suit seek-
ing such a judgment is one against the State, and is pro-
hibited. 

If the answer to the above question is "No": Then if no 
compulsion attaches to the judgment, it is not declaratory. 
It is merely advisory. If it is the duty of the appellees to 
interpret the law of Illinois as they understand it and not 
as the court understands it, then the proceeding seeks a 
pure dtctum, only hortatory in its nature and not involv-
ing adjudication. It settles nothing. 

2. Is it intended to bind such state election officials as 
clerks and judges of election, county clerks, the Secretary 
of State, etc.? 

If the answer to the above question is "Yes": Then the 
suit is obviously forbidden, first, because it is an attempt 
to bind the State government in violation of sovereign iln-
munity to suit and, second, because the officials sought to 
be bound are neither impleaded nor represented in the 
case. 

l 
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If the answer to the above question is "No": Then the 
suit seeks, not a declaratory JUdgment, for it will settle 
nothing, but a purely advisory judgment. It therefore pre-
sents no case or controversy.'" 

In short: This is either an attempt to bind the election 
officials of the State of Illinois by judicial pronouncement, 
in which case the court lacks Jurisdiction because of the 
State's immunity to suit, or it is not an attempt to bind 
such officials, in which case it presents no "case or con-
troversy" because the parties who must be bound are not 
before the court and because an adjudication would be a 
futile nullity. 

In Gtles v. Han·is, 189 U. S. 475, already mted (Point I, 
ante), as holding that equity will not intervene in election 
matters, Mr. Justice Holmes perceived this dilemma. He 
declared that if a decree could bind election officials, it 
would bind the State in violation of sovereign immunity; 
and if it did not bind such officials, It was an'' empty form.'' 
He said, at page 488: 

"The Circuit Court has no power to bind the State. 
* * Unless we are prepared to supervise the vot-
ing in that State * * * it seems to us that all that 
the plaintiff could get from equity would be an empty 
form." 

""Under Pomt IV, po3t, we ask a sllD.llar question, m response to wh1ch 
e1ther an affirmative or negative answer 1s dec1s1ve agamst appellants, 
WJ.th respect to whether the House of Representatives would be bound to 
abide by the JUdgment of a dlstnct court as to the quahficatlon and elec-
tion of representatives, m wh1ch case the courts would mvade the consti-
tutlOnal prerogatives of the House, or whether the House would, not be 
so bound, in which case the JUdgment woUld be a nUllity. 
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I I I. 
The Appellees Are Immune to Coercion, by Process or 

Adjudication, in Respect to Official Action and This Is 
an Immunity That Is Recognized As Distinct from the 
Sovereign Immunity of the State of Illinois. 
A doctrine intimately related to, but nevertheless recog-

nized by this Court as logically distinct from the principle 
of sovereign Immunity is embodied in the rule that State 
officials may not be coerced by Federal judicial process. 

That this principle is not a mere application of the doc-
trine of sovereign immunity appears from the fact that 
it is enforced even in cases where the plaintiff is another 
State or the United States, in which case no questiOn of 
sovereign immunity can arise. In the case of Kentucky v. 
Denmson, 65 U. S. 66, the Governor of Ohio had refused 
to render a fugitive extradited from Kentucky. The plain-
tiff in an original rnandam'LtS suit in this Court was the 
State of Kentucky. Although Ohio would not be immune 
to suits by Kentucky, and although it appeared that the 
defendant's refusal to honor the extradition was in viola-
tion of Federal constitutional and statutory provisions, 
this Court said that he was immune to coercive process. 
An appropriate excerpt is quoted in the margin.* 

.. * * The act does not proVIde any means to compel the execu-
tion of tlus duty, nor mfhct any pumshment for neglect or refusal on 
the part of the Executive of the State; nor IS there any clause or 
proVIsiOn m the Consbtutwn which arms the Government of the Umted 
States With this power Indeed, such a power would place every State 
under the control and dommwn of the General Government, even m 
the admuustratwn of Its mternal concerns and reserved nghts And 
we thmk it clear, that the Federal Government, under the Constitution, 
has no power to impose on a State officer, as such, any duty whatever, 
and compel him to perform it; for if it possessed this power, it mi!fht 
overload the officer with duties which would fill up all his time, and dis-
able him from his obli!:"ations to the State, and mi!:"ht impose 
on him duties of a character incompatable with the rank and di!:"Uity to 
which he was elevated by the State. 

"It 1s true that Congress may authonze a particular State officer to 
perform a particular duty; but if he declines to do ao, it does not follow 
that he may be coerced, or punished for his refusal." (Kentucky V. Den-
ni.son, 65 U. S. 66, 107-108) (Emphasis supplied) 
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See also United States v. Clausen, 291 Fed. 231, not 
authoritative here but evincive of the rule in question, 
which held that even though a state official wrongfully re-
fused to turn over property of an alien to the, alien prop-
erty custodian during the first World Vvar, and even 
though the plaintiff in a suit to compel obedience to the 
law was the United States, the officer was exempt from 
judicial process because State officers are not subject to 
coercive writs from the federal judiciary. 

IV. 
This Court Is Asked to Exercise Jurisdiction Which Under 

the Constitution Appertains Only to the House of Repre-
sentatives, Sitting Judicially and Not As a Legislature. 

For the immediate convenience of the court, the text of 
section 5 of Article I of the Constitution, in so far as it 
constitutes the respective houses of Congress, the judges 
of the elections, returns and qualifications of its members, 
IS here quoted: 

"Each House shall be the Judge of the Elections, 
Returns and Qualifications of its own Members, and 
a MaJority of each shall constitute a Quorum to do 
Business; but a smaller Number may adJourn from 
day to day, and may be authorized to compel the At-
tendance of absent Members, in such Manner, and un-
der such Penalties as each House may provide.'' 

In Ban·y v. United States ex rel. Ownningharn, 279 U. S. 
597, the Supreme Court of the United States declared that 
a house of Congress, in determining the election and quali-
fications of its members, exercises powers which, since 
they require the ascertamment of facts and the application 
of law thereto, ''are not legislative but JUdicial in charac-
ter." (page 613.) It further holds that such judicial power 
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is exclusive and imports the jurisdiction to ''render a 
JUdgment which is beyond the authority of any other 
tribunal to review.'' 

If the substantive theory of the appellants is well con-
ceived, they have not only an adequate but exclusive 
remedy before the Lower House of Congress. 

As many persons, properly qualified, as desire to do so 
can run for congressman at large. The twenty-six persons 
who receive the highest votes can present due certification 
of that fact to the Congress if they wish to claim that there 
are no duly constituted election districts in Illinois. That 
body can then, in the language of the Supreme Court in the 
Cu-nningham case, accomplish "the ascertainment of the 
facts" and apply the law, which the appellants say is clear, 
to the facts ascertained. (The Cunningham case, inci-
dentally, holds that the Senate may compel the attendance 
of State officials by arrest, if such measure becomes neces-
sary in order to elicit the facts; so that aspirants to the 
office have adequate procedural means for adducing evi-
dence of their election.) 

At tl1at appropriate time, and in that appropriate forum, 
whose Jurisdiction is constituted under constitutional 
auspices, the twenty-six persons who have received the 
highest number of votes can, if they choose, press upon 
Congress the theory and arguments that the appellants 
seek to present to this Court. 

Once it is appreciated that: 
(1) Any person, or any twenty-six persons, or any 

number of persons can run for congressman at large 
under the election machinery now in force, and 

(2) Any such person can secure, by compulsory 
process, if necessary, due certification of the number 
of votes that he received, and 
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(3) The House of Representatives, sitting as a 
court can resolve any controversy which may arise 
between those who say that they were properly elected 
at large and those who say that they were properly 
elected from presently recognized districts, 

it is immediately obvious that the appellants, or the twenty-
six candidates who the appellants say should represent 
them, will have an adequate remedy, provided by the Con-
stitution, for the vindication of the rights asserted by the 
present appeal, if as the appellants say, all congressmen 
from Dlinois should be elected at large. 

We may put the present contention thus incisively: 
Suppose that the district court or this court should spread 
upon its records a declaration that no congressmen may 
be elected in Illinois from the presently recognized dis-
tricts. Suppose, nevertheless, that either as a result of a 
"write-in campaign" or because local election officials (who 
are not parties to this proceedmg) distribute ballots 
bearing the names of candidates from particular dis-
tricts, twenty-five persons do receive votes cast for the 
office of representative from particular districts. Suppose 
that such candidates tender certification or other 
tials showing the fact that such votes have been received. 
·wm the House of Representatives be bound to give effect 
to a judgment of the district court or of tlns 

If they could be so bound, then the courts, and not the 
House of Representatives, would have adjudicated the 
qualification and election of members. If the House should 
not be so bound, then not only would the JUdgments be 
nullities but the courts would have gravely compromised 
their dignity by entering judgments which could not be 
enforced. 
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On the other hand, suppose that the adjudication is ad-
verse to appellants. In other words, suppose that it is de-
cided that congressmen must be elected from districts. 
Would such a judgment prevent the House from holding, 
in exercise of its judicial faculty with respect to elections, 
that they should have been and in fact twenty-six of them 
were elected at large? If such a judgment could bind the 
House, the courts would have arrogated to themselves pow-
ers which the constitution vests exclusively in the House. 
If such a judgment would not bind the House, then the 
Judgment would be a nullity. 

[Of course, the answer to this question is that the House 
would not be bound by the judgment because no coercive 
process could issue to its members. But it is the question, 
not the answer, that is important; for the question ex-
poses the dilemma implicit in appellants' contentions.] 

v. 
Since the Appellants Asserted Rights Under the State As 

Well As the Federal Constitutions, the Exercise of Juris-
diction Should Be Foreborne. 

In Commission v. Pullman Company, 312 U. S. 
496, this court held that, even though important civil rights 
are involved, if the plaintiffs assert rights lmder both the 
State and Federal Constitutions, so that if the plaintiffs' 
claims of state constitutional rights are sustained, no fed-
eral question need be decided, federal courts of equity 
should remit the plaintiffs to their remedy in the state 
courts. 

In the Pullman Company case, above cited, the plaintiffs 
charged discrimination by the State of Texas against col-
ored Pullman porters, the plaintiffs asserting that such 
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discrimination violated both the organic law of Texas and 
the Constitution of the United States. Although this court 
declared that the complaint of the Pullman porters un-
doubtedly tendered a substantial constitutional Issue, and 
mdeed observed explicitly that the question was "more 
than substantial", it held that smce the federal constitu-
tional questions were raised concurrently wbh state consti-
tutional questions, the lower courts should not have 
considered the case upon the merits but should have obeyed 

''a doctrine of abstention appropriate to our federal 
system whereby the federal courts, 'exercising a wise 
discretion,' restrain their authority because of' scrupu-
lous regard for the rightful independence of the state 
governments' and for the smooth working of the fed-
eral JUdiciary * * *." (page 501) 

Although the earlier cases held that if a plamtiff as-
serted rights under both the State and Federal Constitu-
tions, the federal constitutional questions, if substantial, 
would sustain jurisdiction even though the case later turned 
in the federal courts upon questions of state constitu-
tional or statutory law, this Court VIrtually, if not, indeed, 
explicitly repudiated this doctrine in v. 

316 U. S. 168. In that case the plaintiffs assailed 
as unconstitutional an ordinance of the City of Chicago 
which in effect prohibited the sale of milk in paper con-
tainers. The ordinance was charged to violate both the 
State and Federal Constitutions. Although the question 
involved was certainly substantial and interstate com-
merce was directly affected, this Court held that, since a 
decision on the plaintiffs' claims of state constitutional 
rights might render it unnecessary to consider their claims 
of violation of federal constitutional rights, the plaintiffs 
should have been remitted to the state courts for the litiga-
tion of their contentions. This Court reached this con-
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elusion notwithstanding the fact that both the District 
Court and the Circuit Court of Appeals entertained the 
cause upon the merits. 

Appellants may reply that Illinois procedure gives them 
no remedy. But in 1945, Illinois passed a declaratory 
judgment act similar to the Federal act. (Smith-Hurd 
Statutes, 1945, Ch. 110, sec. 181.1, p. 2531.) It is true that 
i.f appellees are correct in their fundamental contention 
that this cause is one against the State of Illinois, appel-
lants would have no remedy in the state courts. But if 
that contention of ours is sound, they have no remedy here 
either. We here suppose, ex gratia and for the sake of 
argument only, that a declaratory judgment would not be 
beyond the power of a court. If that is so, the suit should 
have been brought in the state court, where such a judg-
ment could be pronounced if it could be pronounced any-
where. 

VI. 
The Exercise of Jurisdiction Should Have Been Foreborne 

Because, Without the Slightest Excuse, This Suit Was 
Filed So Late That If It Had Succeeded, It Would neces-
sarily Have Disenfranchised More Voters Than It Could 
Have Enfranchised. 

The thesis of the present suit is that the Illinois Con-
gressional Reapportionment Act has been unconstitutional 
for many years. If that were true, the suit could have been 
brought at any time during those many years. But, although 
the appellants must have known that January 29, 1946, was 
the last day for filing petitions under the Illinois Primary 
Election Code (Illinois Revised Statutes, 1945, Chapter 46, 
par. 7-12, p. 1521), and although February 7, 1946, would 
be the last day on which the Illinois State Primary Cer-
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tifying Board could certify the names of petitioners seek-
mg nomination for the office of congressmen, the appel-
lants did not file the suit until January 8, 1946. 

The appellees waived service of process, appeared 
promptly, and asserted their defenses with all possible ex-
pedition. But the judgment was not pronounced until the 
last day for the filing of petitions. It could not have been 
pronounced more than a day or two earlier, even 1f the 
District Court had not taken the case under advisement. 

The result is that men who have sat in Congress for 
many years, who have hundreds of thousands of supporters, 
and who had duly and diligently filed petitions seeking re-
nominations, as well as other aspirants for the important 
office of member of Congress in the United States in the 
most critical period of the world's history, simply could 
not, nor could their constituents and supporters, circulate, 
obtain signatures to and file petitions in order to run for 
the office of Congressman at Large within the bnef time 
that appellants chose to allow them. 

Any friends of the appellants who knew that the suit 
>vas bemg filed could of course have filed such petitions at 
theu leisure in the anticipation of a decision favorable to 
appellants 

Although the appellants profess no motives other than 
those of civic VIrtue, the only possible result that could 
ensue if they succeeded in this proceeding would be that 
hundreds of thousands of electors would be deprived of the 
possibility of voting for men of their choice because of the 
very late date on which this suit was filed; for had it been 
filed earlier, all aspirants for Congress, admonished by a 
declaratory judgment such as appellants pray (if such a 
judgment could validly and properly have been entered), 
could have filed petitions to run at large. The electors of 
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lllmois, unlike the appellants and their counsel, are not 
experts in election law. They could have had no premoni-
tion that a court of equity might, on the last day for the 
filmg of petitions, frustrate the intent of every petitioner 
seeking nomination for the office of congressman of the 
United States and likewise frustrate the ·will of citizens 
signing his petition for nomination. 

It is our steadfast contention, from which we do not 
retreat, that equity has no jurisdiction over political con-
troversies. But if this traditional limitation of the purview 
of equity is to be abandoned, and if equity is to take cog-
nizance of political questions, then it must perforce take 
cognizance of political considerations and political exigen-
cies in dealing with those questions; and it must take ac-
count, in accordance with the canons which guide equity's 
discretion, of the practical consequences of exercising power 
m political matters, it being supposed for the sake of argu-
ment only that it has such power. 

The court will readily perceive the chaos that would en-
sue if appellants, though allegmg wrongs which they say 
are of many years' standing, might wait until every re-
sponsible candidate with a substantial support among the 
electorate had filed his petition to run from his district 
and until it was too late for any one (except persons pri-
vately forewarned that such a proceeding as this was con-
templated) reasonably to anticipate that he must file a 
petihon to run at large. 

We say that, even if equity had jurisdiction in tins mat-
ter, it should stay its hand because equity will never act 
where the result would be to work a manifest injustice. 
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VII. 
The District Court Correctly Held That, If This Cause Ten-

dered Any Justiciable Issues, They Were Decided Con-
clusively and Adversely to Appellants by This Court's 
Decision in Wood vs. Broom, 287 U. S. 1. 

Although we submit that the considerations heretofore 
developed categorically preclude any judicial action with 
respect to the subject matter of this case, nevertheless the 
District Court clearly perceived and held that the case is 
indistinguishable from the case of Wood v. Broom, 287 
U. S. 1. It would be a work of supererogation to argue 
this point at length when the teachings of this court in 
Wood v. Broom are so clearly pertinent. That opinion 
requires no vindication on the part of the Attorney Gen-
eral of the State of Illinois. 

We do, however, in brief reply to certain observations 
in appellants' brief, point out that in Wood v. Broom, the 
plaintiffs relied, as appellants rely here, not only upon the 
Congressional Apportiomnent Act but upon the Four-
teenth Amendment and the Civil Rights Act. N everthe-
less they did not prevail. 

A single sentence is sufficient to dispose of appellants' 
contentions in so far as they are predicated upon theN orth-
west Ordinance: The Northwest Ordinance cannot be con-
strued so as to give inhabitants of certain states rights in 
a congressional election other than or different from the 
rights of other inhabitants of the Union; and if it could 
be so construed, it would, to that extent, be unconstitutional. 
The same observation applies to the act admitting Illinois 
to the Union. 
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In so far as the appellants seek to distinguish this case 
from Wood v. Broom on the ground that the appellants in-
voke certain provisions of the Constitution of Illinois, it is 
sufficient to refer to Point IV, in which we demonstrated 
that the federal courts will not act, even if jurisdiction 
exists, in cases involving debatable points in state constitu-
tional or statutory law. 

Wood v. Broom Is Not Authority For the Existence of 
Jurisdiction in This Court. 

Appellants argue that although Wood v. Broom, 287 U. 
S. 1, expressed this court's opinion, unfavorably to appel-
lants, on the substantive question presented here, it did in 
fact express an opinion; and that therefore Wood v. Broom 
holds, by implication, that the question is within the cog-
nizance of equity. 

But there are two independent and impressive answers 
to this suggestion. In the first place, the maJority of five 
justices who concurred in the opinion assented to the fol-
lowing statement (p. 8) : 

"In this view, it is unnecessary to consider the 
questions raised as to the right of the complainant to 
relief in equity upon the allegations of the bill of com-
plaint, or as to the justiciability of the controversy, 
if it were assumed that the requirements invoked by 
the complainant are still in effect. See Ex parte Bake-
l'tte C01·poration, 279 U. S. 438, 448. Upon these ques-
tions the Court expresses no opinion.'' 

The other four justices thought that ''the decree should 
be reversed and the bill dismissed for want of equity" 
(page 8). 

It should be observed in this connection that although 
the court in Giles v. Han·is, 189 U. S. 475, expressly held 

LoneDissent.org



31 

that equity had no jurisdiction, it nevertheless did express 
an opinion on the merits, which opimon was adverse to the 
plaintiffs in that case. Thus expressions of opinion on the 
merits, when such opinion was adverse to the plaintiff, 
was not deemed inconsistent with dismissal for want of 
jurisdiction. 

In the second place, the defendants in Wood v. Broom, 
moved to dismiss the suit on only the following grounds 
(page 4) : (1) for want of equity, (2) for lack of eqmtable 
jurisdiction to grant the relief asked, (3) because of the 
facts alleged the complainant was not entitled to have his 
name placed upon the election ballot as a candidate from 
the State at large, and ( 4) because the decree of the court 
would be inefficacious. They did not even raise the Im-
portant question that a suit to control an election is a suit 
against the State. The court did not need to consider that 
question sua sponte, for it decided in favor of the defend-
ants on other grounds. Therefore, Wood v. Broom does 
not imply the presence of JUrisdiction because (1) a ma-
Jority of the court expressly stated that they expressed 
no opinion on that question and (2) the important ques-
tion of sovereign immunity (and the related doctrine of 
the immunity of pubhc officials from coercive process) 
were not even suggested by the defendants or considered 
by the court. 

For the reasons urged in this brief, it IS respectfully 
submitted that the judgment appealed from should be 
affirmed. 

Respectfully submitted, 
GEORGE F. BARRETT, 

Attorney General of the State of Tihn01s, 

WILLIAM C. WINES, 
Assrstant Attorney General, 

Of Counsel. 

Attorney for Appellees. 
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