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I. 
This case can and should he disposed of as a mere 

matter of statutory construction, thereby avoiding the 
necessity of deciding the grave constitutional question 
on which the Court has here divided. 

The Court should hold that the Reapportionment 
Act of 1929, as well as the Reapportionment Act of 
1941, * in order to avoid unconstitutionality under 

*The Reapportionment Act of 1941 is the act specifically 
mvolved m the case at bar That Act, like the 1929 Act, lacks 
the express provtston contamed in Section 3 of the 1911 Act 
requtring that congresswnal distncts shall have as nearly as 
possible an equal number of inhabitants 

However since in this case, as in Smiley v Holm and Wood 
v. Brown, the Court's specific discussion was confined to the 
1929 Act, the discussion m tills brief will for convenience 
be primanly confined to the 1929 Act, but unless otherwise speci-
fically indicated will also apply to the 1941 Act. 
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botb APticle l,., 2, aJ¥1 l!he 
ment of the must be construed as requir-
ing by necessary implication that congressional districts 
shall contain as nearly proeticable an equal number 
of inhabitants. 

Those shouleil he construed eve:Q thQugh, as 
held in Wooil v. Br-(!.lffl', 287 U. S. 1, 7, the specific Re-
quirements llo this e:ffect of Section, 3 of the Reappor-
tionment Act of 1911 expired with that Act by self-
limitation, a1,1d even though, as there held, it was not 
the of Congress expressly to reenact such 
requiremenli. 

Amicus ret;pectfully submits that in addition to the 
grounds for rehearing and rearguments set out in the peti-
tion aNd motion fiiled lDy petitioners, there is a further and 
compelling reason for such rehearing and reargument. This 
is to consider whether this case can, and, therefore, should 
be disposed of as a mere maJter of statutory construction 
v.dttlou.t the· of deciding the grave constitutional 

0-0.. which Court has here divided. 
Ttw sti:J.t.u,tory o.£ the Act of 1929 which 

would obviate the necessity, of deciding such constitutional 
is, thaJ set out 111_ the heading. It is to be Bot eel 

in W qofi v. 13Toom, nor in any of the opinions 
lJo1! wq.s. such s.tatutory, construction eithe:r: con-
sidered or expressly decided. If, however, the Cour-t should 
now hold that the Act of 1929,, in order to avoid unconsti-
tutionality,, must be c0n,strued to require by uecessary im-
plicatien. that coro:gressional districts must contain as nearly 
as p,.t;acticable an ecLual number of inhabitants, the Court 
w:ould thus a'loid th,e n€cessity of deciding the grave con-
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stitutional question on which It has divided. That question 
is, whether in the assuwted absence of etther an express or 
11nplied requtrement to thts effect in the Act of 1929) the 
Court can declare the Illmois Apportionment Act of 1901 
invalid because of Its conceded failure to such 
equality of inhabitants in the congressional districts, pre-
scribed by that Act, or whether, under such circumstances, 
the power to correct any conflict between the Illinois Act 
and the Federal Constitution in this respect is a "political 
question" and not a justiciable one and therefore lies ex-
clusively within the Jurisdiction of Congress. 

It is imperative to note that this constitutional question 
would seem to arise only because of the apparent assump-
tion in all of the opinions of this case, including the dissent-
ing opinion of Mr. Justice Black as well as in the two 
opinions supporting the present judgment of the Court, 
that the Act of 1929 lacks not only any express require-
ment that congressional districts shall have as nearly as 
practicable an equal number of inhabitants, but lacks also 
any such implied requirement. This assumption would 
seem to underlie the present disagreement in the Court as 
to whether the correction of what all of the opinions seem 
to concede to be the unconstitutional situation created by 
the Illmois Apportionment Act of 1901, is a "political ques-
tion" within the exclusive jurisdiction of Congress, or is 
a justiciable question withm the equity powers of the Court 

Even if it be conceded that in the absence of any action 
by Congress, express or implied, to protect the constitu-
tional right to substantial equality of inhabitants in con-
gressional districts, the protection of such right would be 
a "political question" exclusively within the jurisdiction 
of Congress, it seems obvious that no such "political ques-
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tion" remains if Congress must be held to have resolved 
that question by necessary implication. Amicus assumes 
that in such event the Court as a whole would agree that 
the courts would have full power to enforce the implied as 
well as the expressed will of Congress.* 

Accordingly, amicus will undertake to show: 

1. That in order to avoid unconstitutionality under 
both Article I, Section 2, and the Fourteenth Amendment 
to the Constitution, the Reapportionment Act of 1929 must 
be construed to require by necessary implication that con-
gressional districts shall contain as nearly as practicable 
an equal number of inhabitants. 

2. That such a construction of the Act of 1929 will 
conflict neither with any express holding in Wood v. Broom 
nor with any declared policy, but on the con-
trary would be consistent with the legislative history of 
congressional acts generally and with Smiley v. Holm, 285 
u.s. 355. 

3. That since under such construction of the Act of 
1929 the Illinois Apportionment Act of 1901 would be in-
valid, the Court, under that portion of its opinion in Smzley 
v Holm which is not challenged even in the two opinions 

*Mr. Justice Frankfurter's opmwn m this case seems pos-
sibly to question, whether even had the 1929 Act expressly re-
quired that congressional districts should have substantial equality 
of population, the courts would have power even to declare 
invalid a State act violatmg such express congressional reqmre-
ment (See p 12449, 90 Law Ed Adv Op ) 

If this implication is mtended it would seem to disregard not 
only Article I, Section 2, of the Constitution, but the apparent 
acquiescence of Congress in the holdmg of this Court in Smzley 
v Holm, 285 U S 355, that in the absence of a valid state redis-
tricting act all representatives must be elected at large 
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supportmg the present judgment of the Court 111 this case, 
should hold that, there bemg no vahd state redistricting 
act, all representatwes allocated to Illmois must be elected 
at large. 

II. 

The Reapportionment Act of 1929, to be constitu-
tional, must be com.trued as requiring by necessary im-
plication that cnngressional districts shall contain as 
nearly as practicable an equal number of inhabitants.* 

1. It will hardly be contended that Congress constitu-
tionally could have expressly required or authorized in the 
Reapportionment Act of 1929 that congressiOnal districts 
should contain grossly unequal numbers of inhabitants. It 
can need no argument to show that such express require-
ment would directly conflict with both the express and im-
phed provisions of Artlcle I, Section 2 and with the Four-
teenth Amendment of the Constitution 

2. If it be conceded that such express requirement or 
authorization would have been unconstitutional, such un-
constitutional provisiOn cannot be read by implication into 
the Act of 1929. It is axiomatic that an act of Congress 
must, if possible, be construed so as to make 1t constitu-
tional. To read into the Act of 1929 by implication either 
a requirement or an authonzation which, if expressly made, 
would concededly have been unconstitutional, would di-
rectly contravene this basic canon of statutory construction. 

3. Even the two opinions in this case supporting the 
present judgment of the Court do not seem seriously to 

*As already rtoted this apphes as well to the Act of 1941. 
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question that the Illinois Apportionment Act of 1901 is 
unconstitutional in prescribing congressional districts con-
taining grossly unequal numbers of inhabitants. The opin-
ion written by Mr Justice Frankfurter and concurred in 
by Mr. Justice Reed and Mr. Justice Burton, seems rather 
to deny the, power of the courts to declare or correct such 
unconstitutionality, rather than the existence of the un-
constitutionality itself The opinion of Mr. Justice Rut-
ledge, on the other hand, would seem neither to question the 
unconstitutionality of the state act nor the theoretical 
power of the courts to correct such unconstitutionality, but 
rather the wisdom of exercising, and perhaps the efficacy, 
of the equity powers of the courts for this purpose. 

4. If the Illinois Apportionment Act be unconstitutional 
in prescnbing grossly numbers of inhabitants of 
congressional districts, It would seem clear that the Reap-
portionment Act of 1929 would likewise be unconstitutional 
If construed either to authonze or require such unconsti-
tutional inequality Such a construction should, therefore, 
be avoided by construing that act as requiring by necessary 
implication that congressional distncts shall contain as 
nearly as possible an equal number of inhabitants. 

Ill. 

The construction of the Reapportionment Act of 
1929, here contended for, will conflict with no express 
holding in Wood v. Broom, nor with any intention of 
Congress as construed in that decision, and would be 
consistent with Smiley v. Holm. 

k - - ... 

In considering whether the construction of the Reappor-
tionment -Act of 1929, here contended for, woulcl conflict 
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either with the decision in Wood v. Broom) or with any 
declared intention of Congress, it is important to have the 
followmg points m mind: 

1 All that this Court expressly held in Wood v. Broom 
was, as stated in the dissehting opinion of Mr. Justice 
Black in this case, that the State Redistricting Act of Miss-
Issippi did not violate the Congtessional Reapportionment 
Act of 1929, since the latter Act did not expressly require 
election districts of equal population. 

2. All this Court expressly held in Wood v. Broom as 
to the mtention of Congress in failing to reenact in the Act 
of 1929, Sectlbns 3 and 4 of the Act of 1911, was, as stated 
at page 7 of that decision, that 

"It was manifestly the intention of the Congress 
not to reenact the provision as to compactness, con-
tiguity, and equality in population with respect to 
the districts to be created pursuant to the reappor-
tionment under the Act of 1929 " • 

This, it is to be noted, is far from any holding by this 
Court in Wood v Broom that it was the intention of Con-
gress m the Act of 1929, either expressly or impliedly, to 
prescribe or authorize congressional district of grossly un-
equal population. 

3. While the legislative history of the Act of 1929, as 
referred to at pp. 6-7 of the opinion in Wood v. Broom) 
fully supports the construction placed upon the intention of 
Congress in the foregoing quotation from page 7 of that 
decision, that history would a.fford no support whatever for 
the conclusions that Congress intended to go further, and 
either to require or to authorize congressional districts of 
grossly unequal population -
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4. Most important, the real conflict between the deci-
sion of the Court in Snnley v. Holm and its decision in 
Wood v. Broom is not, as it would seem erroneously to be 
assumed in the present case, that in the former the Court 
undertook to decide a "political question" and in the latter 
that It refused to do so The real conflict is that in the two 
cases the Court gave exactly opposite effects to exactly the 
same legislative history of the 1929 Act The legislative 
history of that Act shows that Congress not only expressly 
refused to reenact from Section 3 of the 1911 Act the re-
quirement involved in l/Vood v Broom) that congressional 
districts have substantial equality of population, but ex-
pressly refused to enact the requirement mvolved in Smdey 
v. Holm that elections be at large where representation was 
reduced and where the State had not been validly redis-
tricted. In S 1mley ,- Holm) however, the Court, in order 
to protect constitutiOnal nghts, nevertheless refused to treat 
the action of Congress as conclu_sive against the constitu-
tional requirement, and read into the 1929 Act by necessary 
implication the requirement there involved.* In Wood v. 
B1'oom) as in this case, the Court, apparently not recognizing 
that the protection of constitutional rights similarly required 

*In Smzle}' v Holm, the Court satd, pp 374-375 
"vVhere, as 111 the case of Mmnesota, the number of rep· 
resentatlves has been deer eased, there 1 s a cltfferent sttuatJOn 
as exrstmg drstncts are not at all adapted to the new appor-
tionment It follows that 111 such a case, unlC'ss and until 
new dtstncts are cre:1ted. all representatives allotted to the 
State must be elected by the State at large T11IS would be re-
qmred, m the absence of a redtstnctmg act, m order to afford 
the representatiOn to "htch the State 1s constttutwnally en-
titled * *" 

The legtslabve htstory of the Act of 1929, later discussed in th1s 
brief, will show that Congress reJected an express requirement to 
this effect 
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reading into the 1929 Act by necessary implication the re-
quirement there involved, treated the rei usal of Cong-ress 
to reenact such express reqmrement as conclusive against 
the requirement 

Furthermore, the construction in Smiley v Holm of the 
Act of 1929, eliminated any necessity for the Court to 
decide a "political question", since the Court there assumed 
that Congress had by necessary imphcatwn already decided 
that question. In Wood v Broom) on the other hand, the 
Court, holdmg that the 1929 Act did not expressly require 
that congressional districts have substantial equality of 
population, refused, p. 8, to decide whether had the Act so 
required, the enforcement of such requirement would have 
presented a JUsticiable or a ''pohtical questwn". 

The only discussion of the foregoing points which would 
seem to be required, therefore, Is to show the identity of the 
legislative history of the Act of 1929 in connection with the 
respective requirements considered in Smlley v. Holm and 
Wood v. Broom) and the opposite effects given to exactly 
the same legislative history in those two deciswns. 

IV. 

The apparent conflict between the decision of the 
Court in Wood v. Broom and its decision in Smiley v. 
Holm, arises from the fact that the Court has given ex· 
actly opposite effects in those respective decisions to 
exactly the same legislalive history of the Act of 1929. 

The Congressional Reapportionment Act of 1929 orig-
inated as H R. 11725 in the First Session of the 70th 
Congress. It was introduced by Mr. Fenn, as Chairman of 
the Committee on Census (CongressiOnal Record, 70th 
Congress, First Session, Vol. 69, p. 4054). The Bill was 
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reported with amendments at the Second Session and printed 
in the Record (70th Congress, Second Session, Vol. 70, p. 
1490). Only Sections 3, 4 and 5 of H.R. 11725 are per-
tinent here and they and Sections 3 and 4 of the Reappor-
tionment Act of 1911, (Chap. 5, 37 Stat at L. 13) are set 
out in the footnote.* 

YH R 11725 
i< * * SEc 3 In each State entitled under th1s act to more than 
one Representative, the Representatives to which such State may 
be entitled m the Seventy-third and each subsequent Congress 
shall be elected by d1stncts equal 111 number to the number of 
Representatives to wh1ch such State may be eni!tled 111 Congress, 
no one d1stnct elect111g more than one Representative Each such 
distnct shall be composed of contiguous and compact terntory 
and conta111 as nearly as practicable the same number of m-
dividuals. 

SEc 4 In the electiOn of Representatives to the Seventy-
third or any subsequent Congress m any State which under the 
apportiOnment provided for in sectwn 2 of this act 1s given an 
mcreasecl number of Representatives, the additiOnal Representa-
tive or Representatives apportiOned to such State shall be elected 
by the State at large, and the other Representatives to which the 
State is entitled shall be elected as theretofore, until such State 
is red1stncted 111 the manner provided by the laws thereof, and 
m accordance w1th the provisiOns of sectiOn 3 of this act 

SEc 5 In the electiOn of Representatives to the Seventy-
third or any subsequent Congress m any State which under the 
apportiOnment provided for m sectiOn 2 of this act IS given a 
decreased number of H.epresentailves, the whole number of Rep-
resentatives to which such State IS entitled shall be elected by 
the State at large untll such State IS redistncted m the manner 
provided by the la\\·s thereof, and 111 accordance With the pro-
VISIOns of sectiOn 3 of this act 

CoNGRESSIONAL REAPPORTIONMENT AcT oF 1911 
* * * * * * 
SEc. 3 That m each State entitled under this apportionment 

to more than one Representative, the Representatives to the Sixty-
third and each subsequent Congress shall be elected by distncts 

LoneDissent.org
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It will be noted that Sections 3 and 4 of H.R 11725 
are in substance, though not in exact language, identical 
with Sections 3 and 4 of the 1911 Act It will be particu-
larly noted, however, that Section 5 of H.R. 11725, pro-
viding for elections at large where representation is re-
duced, did not appear in the 1911 Act.* This, it will be 
subsequently seen, is of particular importance in consider-
ing Smiley v. Holm. 

During the debates at that Session on H.R. 11725, 
various representatives objected to Sections 3, 4 and 5, on 
the ground that they would have no bindmg effect on the 
States, it being alleged that the power of Congress extended 
only to apportiOnment of representatives and not to telling 
the States how to select them (Vol 70, pp. 1496, 1499). It 
ts to be noted, however, that the mmonty report of the 
Census Committee did not question the validity of Section 3, 
4 or 5 of the Bill (idem, p 1501) Fmally, Chairman Fenn 

composed of a contiguous and compact terntory, and contammg 
as nearly as practicalJle an equal number of mhabitants The 
said distncts shall be equal to the number of Representatives to 
which such State may be entitled 111 Congress, no chstnct elect111g 
more than one Representative 

SEc 4 That 111 case of an mcrease 111 the number of Repre-
sentatives 111 any State under tlus apportionment such additiOnal 
Representative or Representatives shall be elected by the State 
at large and the other Kepresentatives by the distncts now pre-
scnbed by law untd such State shall be recl1stncted in the manner 
provided by the laws thereof and 111 accordance With the rules 
enumerated 111 sectwn three of th1s Act, ancl If there be no change 
111 the number of Representatives from a State, the Representa-
tives thereof shall be elected from the d1stricts now prescnbed by 
law until such State shall be redistncted as herem prescnbed 

*Section 5 of the 1911 Act corresponded to sectwn 6 of 
HR. 11725 and neither IS particularly relevant here, 
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gave notice that he would move to strike Sections 3, 4 and 
5 from the Bill, which he accordingly did. The House 
agreed, (idem., pp. 16202-1604) The Bill then passed 
with those sections deleted, and a motion to reconsider was 
tabled (idem., p. 1605). It is to be noted that Chairman 
Fenn gave no reason for his motwn, and that neither he 
nor anyone else up to that time referred to the fact that 
the proviswns of Section 3 of H R. 11725 with reference 
to equahty of representation had m substance appeared not 
only'in the 1911 Act but in every apportionment act since 
1872. The Bill as passed was then reported to the Senate 
and placed on the calendar but failed of passage at that 
Session (Idem , p 1711) 

In the 71st Congress, the Bill as passed by the House, 
with sections 3, 4 and 5 deleted, was reintroduced in the 
Senate as S.312 (71st Congress, First Sesswn, Vol. 71, p. 
254). After passage by the Senate, it again came before 
the House and an effort was made by Mr. Reed of New 
York to amend the Bill so as 111 substance to reinstate 
Sections 3 and 4, but not Section 5 of H.R. 11725, (Con-
gressional Record, 71st Congress, First Session, Vol. 71, 
p. 2280).* 

*Mr Reed's proposed amendment to S 312, read as fol-
lows 

"Sec 23 N othmg 111 th1s act con tamed shall be con-
strued to prevent the legtslature of any State (subject, how-
ever, to the mitiative and referendum law in any State 
wherein such a law exists), at any time after the approval of 
this act, in order to secure contiguous and compact territory 
and equahzation of population 111 accordance wiih the rules 
enumerated 111 SectiOn 3 of the apportionment act, approved 
August 8, 1911, by concurrent resolutiOn, redistnct111g the 
State for the purpose of electing Representatives to Congress, 
and upon each and every such redistnctmg the Representa-
tives to Congress shall in any such State be elected from the 
new districts so formed." 
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It is to be noted that the particular purpose of Mr. 
Reed's amendment was to prevent precisely what afterward 
occurred in Mmnesota, in his own State of New York, and 
in Missouri, and which occurrences vvere the subject of the 
decisiOns of this Court in S11nle:y v Holm> in Koenzg v. 
Flynn, 285 U. S 375, and in Carroll v. Becker, 285 U. S. 
280. Mr. Reed stated: 

"Provision is made in S 312 to prevent a deadlock 
between the House and the Senate with respect to 
apportionment legislation, but no provisiOn IS made 
in the Senate bill to prevent a possible deadlock in 
the State when the legislature attempts to redistnct 
and the executive might prevent Let us take New 
York State as an illustration of what m1ght happen. 
It is predicted that under the reapportionment based 
upon the 1930 census, New York State may and 
probably will lose a representative A deadlock be-
tween the legislature and the executive might pre-
vent a redistncting of the state. This, if It should 
occur, would require that all of the members, 42 in 
number, be elected ai large Th1s would be mani-
festly unfair to the people of the State and the 
Nation." 

It thus appears from Mr. Reed's amendment and his 
statement of its purpose, that Mr Reed by his amendment 
hoped to accomplish tvvo things, but failed in both: first, 
by permitting redistricting of states by mere concurrent 
resolutions of the legislatures, and therefore presumably 
without executive approval, to prevent the fatlure of re-
districting which afterward occurred in the States of 
Minnesota, New York and Missouri because of the dead-
lock between the legislatures and executives of those states; 
second, by not undertaking to reinstate Section 5 of H.R. 
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11725, to avoid expressly requiring in the 1929 Act exactly 
what the Court, nevertheless, 111 S11tzley v Holm) in 
v. Flynn and 1n Carroll v. Becker) held must by necessary 
implicatiOn be read into that Act, the requirement that 
where representatiOn was reduced, all elections must be at 
large in the absence of a valid state redistricting act 
In support of his amendment, Mr. Reed offered an elaborate 
brief by a former member of the House, Honorable Marion 
K. Rhodes, which appears at pages 2280-2282 of the same 
volume of the Congressional Record. There appears at 
the end of that brief, the following: 

"Reviewing the history of congressional elections, it 
is found that in a vast majority of cases members of 
Congress were elected at large in all the states prior 
to 1842. In that year, however, Congress for the 
first time provided that in every case where a State 
was entitled to more than one representative in 
Congress, the number to which such State was 
entitled should be elected by congressional districts 
composed of contiguous territory, equal in number, 
to the number of representatives to which such State 
was entitled, according to the provisions of the Act. 

In the reapportwnment act of February 2, 1872, 
Congress not only provided that congressional dis-
tricts should be composed of contiguous territory but 
that such districts should be composed as nearly as 
practicable of equal population. From that day to 
this, in every reapportionment act, Congress has 
provided that the several States shall be laid out in 
congressional districts composed of contiguous ter-
ritory and of equal population." 

A point of order, nevertheless, was made against the 
amendment by Representative O'Connor of New York, on 
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the ground that the amendment was not germane to the 
Bdl, (idem, p. 2365). At a subsequent session, the point 
of order was elaborately d1scussed (idem, p. 2443-2445). 
In the course of the discussion, reference was made to Sec-
tlon 21 of S.312, readmg as follows: 

"that the act entitled 'an act to provide for the 
fourteenth and subsequent decennial census'; ap-
proved March 3, 1919, and all other laws and parts 
of laws inconsistent w1th this act are hereby re-
pealed." 

Fear was expressed that Sectwn 21, if enacted, would re-
peal Sections 3, 4 and 5 of the Act of 1911. Mr. Reed 
said (idem. p 2444) : 

"They are now the law and what I am pointing out 
to the House is that under Sectwn 21 of this Bill 
there 1s a possible construction by which they may 
be repealed, and we will go to the country with an 
apportionment act that leaves it absolutely free to the 
legislature to put in shoe-string districts, saddle-
back districts and achieve all the vicious things of 
the jerrymanderers in the days of old * * * I say 
there is that possible construction." 

Representative French, speaking in support of Mr. 
Reed's amendment, took the positwn that all that Section 
21 of S 312 would repeal would be Section 1 of the 1911 
Act, stating : 

"I do not think it provides directly or indirectly for 
repeal of other sections of the act." 

He then pointed out that Mr. Reed's amendment was ger-
mane to S.312 because, as subsequently noted by this Court 
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in v Holm) Sections 4 and 5 of the Act of 1911 ap-
plied only to two contmgencies, i e, where representatiOn 
was undisturbed or increased, but did not apply where de-
creased. 

The Chairman, Mr. Chmdbloom sustained the point of 
order. His remarks (Idem pp. 2444-2445) in so domg are 
so pertinent here that they are set forth m full in the sub-
joined footnote.* 

*"On Tuesday last the Charr ruled upon the same amend-
ment w ben offered at another pomt, and stated there Is nothmg 
m the present blll "''hrch relates to the subject matter of the 
amendment, wbrch subJect matter rs the actiOn of State legrsla-
tures and of State autl1ont1es 111 red1stnctmg a State upon the 
basrs of a reapportionment of members of the House made by 
Congress No argument has been made today whrch controverts 
the posrtton the Charr t01lk at that tlme The Cha1r takes It that 
no one now 1s prepared to cla1m that there ;s anythmg m the bdl 
before us-S 312-\\ hrch d1rectlv relatec; to the matter of the 
redtstnctmg of the States -

"Ho\\ever the gentleman from New York (Mr Reed) now 
clarms that the provrswn m sectwn 21 rs applicable, whrch reads 
as follows 'That the act entrtlcd ''an act to provrcle for the 
fourteenth ancl subsequent clecen111al census", approved March 3, 
1919, and all other laws and pa1 ts of laws mconsrstent wrth the 
act are hereby repealed ' 

"The gentleman from New York calls attention to that pro-
VISIOn and clatms that that relates to certam sectwns of the act 
of August 8, 1911, wl11ch bore on the subject of redtstnctmg by 
the States, but rt seems to the Chan· that the gentleman ovet-
looked the effect of the worcls-'all other la\YS and parts of laws 
mconsrstent wtth th1s act are herehy repealed ' 

''If there ts nothmg m the brll relatmg to redistnctmg there 
can be notlung m rt \\hrch IS mconststent wtth the act of 1911 on 
that subject There can be no repeal by thts brll of any law or 
parts of law whtch are not mconststent wtth that act on the sub--
Ject of recltstnctmg by State leg1slatures 

"Furthermore the gentleman from Idaho ( l\Ir French) stated 
that m his opnuon sectwn 1 of the act of August 8, 1911, IS 
repealed by the words whtch the Chair has JUSt quoted m sectwn 
21 of the pendmg brll, but he smd that sectiOns 2, 3 and 4 are 
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It will be observed from the Chairman's remarks that 
he held that Mr Reed's amendment was not germane to 
S 312 because the Senate bill related only to apportwnment 
of Representatives among the States, and did not directly 
relate to the manner in which the State should redistrict 
themselves followmg such reapportionment He, there-
fore, ruled that there could be nothing inconsistent betvveen 
Sections 2, 3 and 4 of the 1911 Act and S. 312, and accord-
ingly that the enactment of Section 21 of S 312 would 
not repeal Sections 2, 3 and 4 of the 1911 Act. He ruled, 
however, that Sections 2, 3 and 4 of the 1911 Act, being 
by their express terms limited to the apportionment under 
that Act, the prov1s10ns of those sectwns expired with that 
apportionment. 

Followmg the sustaming of the pomt of order against 
Mr Reed, S 312 passed the House without either 
Sections 3, 4 or 5 of the 1911 Act or Sechon 5 of H R. 
11725 (idem, 2458). 

not so repealed If they are not repealed, of course they are 
not affected by S 312, nov1 before us, and If sectwn 1 rs the 
only one affected. the only one that IS repealed, it seems to the 
Chair that the gentleman's argument Is 1nthout avarl 

"In addrtion the Charr calls attentwn to the language of the 
act of August 8, 1911, 111 sectwn 4 'That 111 case of an mcrease 
m the number of Representatives 111 any state under tlus appor-
tiOnment, and such addrtronal Representative or Representatives 
shall be elected'-And so forth And to the language 111 sectron 
3 'That rn each State entrtlecl under thrs apportiOnment to more 
than one Representatrve'-And so forth 

"All the way through every pr ovrsron of the act of August 8, 
1911, relates to 'thrs apportiOnment', that IS, the apportionment 
provrcled for 111 the act of August 8, 1911 

"Therefore, rt seems to the Cha1r very clearly that the amend-
ment offered by the gentleman from Ne\\ York (Mr Reed) IS 
not germane to the pending b!ll, and the Chair sustams the pomt 
of order" 
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Amicus has already conceded that this legislative 
history of the Act of 1929 justified the Court in finding m 
Wood v. Broom, p 7, that "it was manifestly the intention 
of the Congress not to reenact" the provisiOn of Section 3 
of the 1911 Act reqmring substantial equality in population 
between election distncts. Amicus believes, however, that 
this conclusion might be more fairly phrased if it read, "it 
was mamfestly not the intention of the Congress to reenact" 
such provision. Whichever phraseology is adopted, how-
ever, it obviously is equally applicable to the provision of 
H R. 11725 which would have required elections at large 
where representation was reduced and there was no vahd 
state redistricting act Nevertheless, the Court in Wood v 
Broom, gave exactly opposite effect to the legislative 
history of Section 3 of the 1911 Act to that which it had 
given in Swule)' v Holm to substantially the same legislative 
history of Section 5 of H. R 11725. 

In S11t1ley v. Holm the Court was not called upon to 
decide, and did not expressly decide whether Section 3 of 
the 1911 Act, requiring that congressional districts have 
substantially equal population, expired with that Act or 
survived in the Act of 1929. The implication seems clearly 
to be, however, that, as the Court subsequently expressly 
held in Wood v. Broom, Section 3 of the 1911 Act expired 
by self-limitation The Court, however, did have occasion 
to decide whether 111 order to protect constitutional rights 
it was necessary to read into the 1929 Act a provision 
requirmg elections to be at large where representation was 
reduced and there was no valid state redistricting act. It 
has been seen that this was the provision of Section 5 of 
H R. 11725 which, Congress in enacting the 1929 Act 
had refused to expressly enact, just as it had refused to 
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expressly reenact Section 3 of the 1911 Act. Nevertheless, 
m Smiley v Holm the Court held that such a provision 
must be read into the 1929 Act, althoug-h the Court noted 
that even the 1911 Act contained no such express pro-
vision The Court said in SmLley v. Holm} pp. 374-375 · 

"Where, as in the case of Minnesota, the num-
ber of representatives has been decreased, there is a 
different situation as existing- districts are not at 
all adapted to the new apportionment. It follows 
that in such a case, unless and until new districts 
are created, all representatives allotted to the State 
must be elected by the State at larg-e. That would 
be required, in the absence of a redistricting- act, in 
order to afford the representation to which the State 
is constitutionally entitled, and the g-eneral provisions 
of the Act of 1911 cannot be reg-arded as intended 
to have a different import" 

In Wood v. Broom} on the contrary, the Court not only 
held, pp. 6-7, that the reqmrement of Section 3 of the 1911 
Act that cong-ressional districts have substantial equality of 
population expired by self-limitation with that Act, but the 
Court failed even to consider whether, nevertheless, such 
requirement of equality of population must be read into the 
1929 Act in order to preserve constitutional rig-hts, just as 
it had in Snnley v. Holm read into that Act the requirement 
that elections be at larg-e where representation was reduced 
and there was no valid State redistncting- act Therefore 
it cannot be said that the Court in Wood v Broom even 
expressly held that a requirement that election districts 
should have substantial equality of population could not be 
read into that Act. All it expressly held in this respect was 
as shown at p. 8 of that opmron: 
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"There is thus no ground for the conclusion that 
the Act of 1929 reenacted or made apphcable to 
new d1stncts the requ1rements of the Act of 1911. 
That Act in this respect was left, as it had stood, 
and the reqmrements it had contamed as to com-
pactness, contiguity and equality in population of 
districts did not outlast the apportionment to which 
they related." 

If it therefore be said that in Wood v. Broom, the Court 
treated the mere refusal of Congress to expressly reenact 
the requirements of Section 3 of the 1911 Act that election 
districts have substantial equality of population as equiva-
lent to providing expressly in the 1929 Act that congres-
sional d1stricts may be grossly unequal in population, th1s 
would seem to be neither good logic nor good law. It is 
respectfully submitted that if the decision in Wood v. 
Broom must be so construed, it should now be overruled. 

v. 
If the decision in Wood v. Broom is to he construed 

as holding, at least by implication, that a State Redis· 
tricting Act prescribing congressional districts grossly 
unequal in population is constitutional, that decision 
should now be overruled. 

It is to be observed that in Wood v. Broom the Court 
did not even expressly decide the basic contention there 
made that the State redistricting act vwlated Article I and 
the Fourteenth Amendment of the Constitution in prescrib-
ing districts which d1d not have as nearly as possible the 
same number of inhabitants, but which on the contrary, as 

LoneDissent.org



21 

found by the District Court*, had grossly unequal num-
bers of inhabitants. 

It may be argued that while the Court did not expressly 
decide this basic contention, it did decide it adversely by 
necessary implication, since otherwise presumably it would 
have been compelled to declare the State Redistricting Act 
unconstitutional. 

As already noted, however, all the Court actually de-
cided in Wood v. Broom was that the State act did not 
conflict with the Congressional Reapportionment Act of 
1929, since the Court construed the 1929 Act as not re-
quiring that congressional districts have substantial 
eq_uality of population. The Court, as already noted, ex-
pressly refused to decide, p. 8, whether had the 1929 Act 
expressly required such equality, the enforcement of such 
an express provision would have presented a justiciable 
controversy. 

If Wood v. Broom} nevertheless, is to be taken as hold-
ing by necessary implication that the Mississippi Redistrict-
ing Act, in prescribing congressional districts grossly un-
equal in population, did not violate either Article I or the 
Fourteenth Amendment of the Constitution, it would seem 
to conflict with even the two opinions in the case at bar 
supporting the present judgment of the Court. As already 

*The Distnct Court, as shown at page 5 of the decision of 
this Court in Wood v Broom, enjomed the State Redistricting 
Act on the ground that smce the new distncts were not composed 
of compact and contiguous territory havmg as nearly as practi-
cable the same number of inhabitants, the Act failed to comply 
With the mandatory requirements of Sectwn 3 of the Congres-
SIOnal Reapportionment Act of August 8, 1911 The District 
Court, therefore, had no occasion to pass on the question of con-
stitutionality of the State Redistricting Act under Article I and 
the Fourteenth Amendment to the Constitution. 
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noted, even those two opinions d0 n0t seem seriously to 
question that the Illinois Apportionment Act odi 1901 1s 
unconstitutwnal in prescribing congressional districts 
grossly unequal in popul:ation. One opmion would seem 
merely to question the p0wer, and the other the propriety, 
of intervention by title courts to correct a situation which 
neither seems to question is unconstitutional. Certainly, 
n€ither such opinion in the case at bar either expressly or 
by necessary implication holds that the Illmois Apportion-
ment Act is constitutional in this respect. Therefore, if 
the decision in Wood v. Broom is to be construed as hold-
ing by necessary imphcation that the Mississippi Act pre-
scribing eleetion d1stricts grossly unequal in population was 
constitutional, a:nd therefore to be a bar to holding the 
Illinois Act unconstitutional, it is submitted that to this 
further extent the opinion in Wood v. Broom should now 
be overruled. 

VI. 
Even were the two opinions in the case at bar sup· 

porting the present judgment of the Court, justified in 
suggesting that the remedy of elections at large in lllinois 
might he worse than the disease of grossly unequal 
population of election districts in that State, it is respect· 
fully submitted that if such remedy exists, any such 
consideration would he no proper concern of the Court. 

In the opinion written by Mr. Justice Frankfurter, it is 
stated (p. 1244, 90 Law Ed. Adv Op.) : 

"Of course, no court can affirmatively re-map the 
Illinois districts so as to bring them more in con-
formity with the standards of fairness for a repre-
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sentative system. At best we c0uld only declave the 
existing electoral system invalid. The result would 
be to leave Illinois undistricted and to bring into 
operation, if the Illinois legislature chose not to act, 
the choice of members for the House of Representa-
tives on a state wide ticket The last stage 1nay be 
worse than the first. The upshot of judicial action 
may defeat the vital political principle which led 
Congress, more than a hundred years ago, to Iiequire 
districting." (italics supplied) 

In the opinion of Mr. Justice Rutledge (idem., pp. 1252-
1253) appears the following 

"As a matter of legislative attention, whether by 
Congress or the General Assembly, the case made 
by the complaint is strong. But the relief it seeks 
pitches this Court into delicate relation to the func-
tions of state officials and Congress, compelling them 
to take action which heretofore they have declined 
to take voluntarily or to accept the alternative of 
electing representatives from Illinois at large in the 
forthcoming elections. 

"The shortness of the time remaining makes it 
doubtful whether action could, or would, be taken in 
time to secure for petitioners the effective relief they 
seek. To force them to share in an election at large 
might bring greater equality of voting right. It 
would also deprive them and all other Illinois citizens 
of representation by districts which the prevailing 
policy of Congress commands. 46 Stat 26, c 28, as 
amended, 2 USCA § 2a, 2 FCA title 2, § 2a. 

* * * 
"The right here is not absolute. And the cure 

sought may be worse than the disease." (italics sup-
plied) 

LoneDissent.org



24 

Amicus respectfully submits that even vvere the remedy 
of a general election in Illmois worse than the disease of 
congressional d1stricts in that State grossly unequal in popu-
lation, this, nevertheless, would be no proper concern of this 
Court if the remedy exists. 

It is important to note, therefore, that both opinions 
apparently assume that the remedy does exist, or, at least, 
do not deny its existence. Indeed, they could hardly do 
otherw1se, unless the court intends directly to overrule, 
Smtley v. Holm, which neither opinion even suggests should 
be done. 

Moreover, it is to be noted that Congress itself has not 
considered the alternative of a general election worse than 
the disease of improper or inappropriate districting. 

Section 5 of the 1911 Act expressly provided that, where 
the apportionment of representatives to a state was in-
creased, the election of add1tional representatives should 
be at large "until such state shall be redistricted in the 
manner provided by the laws thereof and in accordance 
with the rules enumerated in Section 3 of this Act." 

The 1941 Act, by Section 2a (c) , ( 1 ) . ( 4), ( S), pro-
vides for electwns at large 111 situatwns there specified 
"until a state is redistricted by law thereof after any ap-
portionment * * *". It is particularly to be noted that ( 5) 
provides for the election of all representatives at large if 
there is a decrease in the number of representatives and if 
the number of districts in such state exceeds such decreased 
number of representatives. 

Moreover,· as already noted, this Court, in Smiley v. 
Holm, in Koenig v. Flynn and in Carroll v Becker, applied 
the remedy of elections at large in the States of Minnesota, 
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New York, and Missouri, where representatives apportioned 
to those States had been decreased by the 1929 Act and 
where those States had not, because of a deadlock between 
their legislatures and their executives, been able to enact 
appropriate redistricting acts. 

In this connection, therefore, it is respectfully sub-
mitted: 

First, that both Congress and this Court have hereto-
fore recognized that the remedy of elections at large is not 
worse than the disease of improper districting, and have 
specifically provided for that remedy in certain instances. 

Second, that since Congress has expressly provided that 
such remedy shall exist in instances, and since this 
Court, in Smiley v. H ol11tJ held it to exist, by necessary im-
plication, in an instance where Congress had refused to 
expressly provide for it, it ts no proper concern of this 
Court whether such remedy of elections at large be better 
or worse than the disease of improper districting, where 
such remedy is necessary for the protection of constitutional 
rights. 

Third, that the two opinions in the case at bar, in under-
taking to consider whether the remedy of elections at large 
is worse than the disease of Improper districting, in fact 
undertook to consider a "political question", the very thing 
which the opinion of Mr. Justice Frankfurter holds is be-
yond the jurisdiction of the Court. 
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VII. 

'The fact that Congress did not itself undertake to 
enforce the provisions of Section 3 of the 1911 Act 
and similar provisions of preceding acts since 1872, 
requiring that election districts have substantial equality 
of population, may well constitute a recognition by Con· 
gress that enforcement of such provisions is a justlclahle 
matter within the jurisdiction of the courts. 

Counsel, when attempting to draw valid deductions 
from Congressional history of legislation, is frequently 
reminded of an article which appeared in the A t'lanhc 
Monthly, by Simeon Strunsky, entitled, "The Freudian 
Thebry of Euclid." That a.rtitle, of had p-articular 
reference to the "inevitable tdangle". In the colitse of it, 
however, Mt Strunsky illustrated the extreme application 
of the Freudian theory, by saying that a certain type of 
Freudian might deduce from the fact that a man in Chi-
cago bought a. railroad ticket to San Francisco, he really 
wanted to go to New York. 

Amicus is thus mindful th::tt caution should b·e 
in drawing implications either from individual or frotn 
Congressional conduct. Nevertheless, amicus believes that 
from the facts recited in the last two paragraphs in the 
opinion of Mr. Justice Frankfurter in the case at bat, show-
ing that Congress never undertook to enforce the express 
provisions of Section 3 of the 1911 Att, ot similar provi-
sions of preceding apportionment acts requiring that 
congressional districts shall have substantial equality of 
population, the implication may well be drawn that this 
constitutes a recognition by Congress that by such express 
enactments the enforcement of such required equality, be-
came a justiciable matter within the jurisdiction of the 
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courts, and ceased to be a political matter exclusively within 
the jurisdiction of Congress Amicus further submits 
that if such implication is to be drawn in connection from 
such express requirements of Congress, it may equally be 
drawn from the similar implied requirements which it is 
submitted should be read into the 1929 and the 1941 Acts 

CONCLUSION. 
Amicus, therefore, respectfully submits: 

1. That the Act of 1929, as well as the Act of 1941, 
to be constitutional, must be construed to require, by neces-
sary implication, that congressional districts have substan-
tial equality of population 

2. That. by such mere statutory construction, the Court 
will avoid the necessity of deciding the grave constitutional 
question upon which the Court is now divided. 

3. That under that portiOn of the decision in Snzzley v. 
H olnt, not questioned in any of the opmions in the case at 
bar, the courts under such a construction of the 1929 Act 
and of the 1941 Act, would have JUrisdiction not only to 
declare the Ilhnms Apportionment Act of 1901 unconstitu-
tional, but to require that until a constitutional red1stricting 
act be enacted by the State of Illinois, all congressional 
elections in that State must be at large. 

Respectfully submitted, 

JOHN F. FINERTY, 

ARTHUR GARFIELD HAYS 

CLIFFORD FoRsTER 

Counsel for American Civil 
Liberties Union, Amicus Curiae. 
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